
[Cheshire,420

Angier.Britton v.

to chargebroughtbestatute,Under the that no action shallwhich provides
outdamagesto answeran executor or aupon special promiseadministrator
an-topromisea specialof estate, person uponhis own nor to charge any

isanother, promisetheunlessswer ofdebt,for the default or miscarriage
the consid-in state&c., the shouldwritingit is not thatwriting, necessary

eration of the promise.
a new consid-uponfoundedWhere the of another ispromise to the debtpay

passeswhichdebt, oneanderation of theindependentdistinct from and
statute,thecontract, withinnotbetween the to the case isparties the now

and of the promise.no to theiswriting necessary validity

Assumpsit. March,of10thon thefirst count thatThe alleged
Ju-1862, thein Supremethere renderedwas an unsatisfied judgment

deceased,Barnet, asdicial in RobertCourt favor of one Esty against
$100,forthe-administrator of estate of andthe Samuel Long, plaintiff,

BarnetRobertand another in favor of one Williams againstjudgment
$100, defend-theand thenadministrator,as such for the other sum of

and deliveredant a in himcertainby by duly signedwritingagreement
liabilitiesallto fromthe clear and save thetoplaintiff plaintiffagreed

notes,from anyin or his estatefavor of or said Samuel Longagainst
whatsoever, request-thoughand and the defendantsexecutionsniortgages

the saidOctober, 1865, judgments,ed on tothe 7th refusedofday pay
re-; defendanttheand the the samewas to yetplaintiff paycompelled
ofinhim dischargefuses to sothe the byrepay money paidplaintiff

the said judgments.
count, andthe firstThe as msecond count set out the two judgments

1862, considera-inofthat the defendant on the 10thalleged August,
adefendantthetion that execute and deliver tothe wouldplaintiff

as inAlstead,deed of thea of land in plaintiffcertain promisedpiece
andcount; executedthe on thefirst and the promise,plaintiff, relying

same; thethe allegingdelivered deed to the defendant whothe accepted
breach as in the count.first

out,$300, andfor laid expended.The third count was paid,
:trial,The theon following writingplaintiff, produced

“ these10,Alstead, all byMarch the 1862. KnowNew persons
saveI, Alstead, andof to clearthat doSilaspresents Angier, agree

or hisinLevi all liabilities favor or LongBritton from Samuelagainst
estate, executions, ; I, An-notes, Silaswhatsoeverfrom any mortgages,

Angier, Adm’r.”estate.adm’r of said Silasgier Longbeing
not becouldthis the actionThe defendant that on evidenceobjected

case, wereof themaintained. for theThe formal pleadings purposes
of thewith, for the legaland the case reserved determinationdispensed

questions.

& for theWoodward Wellington plaintiff.

for the defendant.Gushing
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ofThe refusalmatter in is the or thethe declarationalleged neglect
Barnet,the defendant to andcertain the plaintiff,pay judgments against

a former intestate.administrator estate the defendant’sof the ot Long,
aIt isis claimed, therefore, that the in evidenceofferedagreement

defendant, answerpromise administrator,or of the an toundertaking
in toalsoout of of his andhis own estate for a debt intestatedamages

bethepay valid,debt mustof that an tointestate. Such beagreement,
in writ-and Thethe consideration must in thewriting appear writing.

consideration, noring produced in evidence neither contains any express
action,from there-which a can beanything consideration Noimplied.

fore, can be maintained It the considera-it. is well settled thatupon
tion must in the and cannot be shown Heel-appear bywriting parol.

;son v. Sanborne, 414; 81,Steele, 822N. II. 36 N.Simonds v. II.
Bond, 1Hodgkins v. N. H. 284.

The first iscount in the declaration is bad because no consideration
inalleged it.

The second count al-cannot be maintained because the consideration
does notleged from theappear writing.

Perley, C. :J. Two have been raised on this casequestions
1. Is the the a with thewriting byproduced plaintiff compliance

statute, another,which a to andanswer for the debt ofrequires promise
a anpromise executor or administrator to a debtby out of his ownpay
estate, to be in ?writing

2. On the declaration,facts in the second count of the isalleged
this case within the ?statute

The made the itto is that does not the con-objection writing express
sideration of the The statute such a to bepromise. requires promise
in and the on this of the case is whether inwriting; con-question part
struction the consideration of the must be stated in thepromise writing.

Warlters,In 10, itWain v. 5 East was decided in 1804 that the
statute,to be sufficient under the must contain the con­writing, English

sideration of an to answer for the debt of another. That caseagreement
turned the theconstruction to be wordupon used ingiven agreement

statute, held, law,the which it a ofwas term the must be under­being
stood in its technical thatand in sense would andlegal meaning, imply
include the Thisconsideration. decision is said to have created no lit­

Hall;tle Westminster and it forin was some time afterwardssurprise
Minet, ;criticised and doubted in 14Ex Parte 190­Ves. ExEngland.

;Gardom, 153,Parte 15 Ves. 256­ Morris v. Holt’s N. P. andStacy,
the But itnote. to be received asnow there the es­reporter’s appears

Wakefield,tablished construction of the statute. v.Saunders 4 B.
& Ald. 595.

In some of the the ofUnited States the statuteprovisions English
have been without materialor followed variation. Such I un­copied

York;derstand the thatto be casein New and in theState English
210;Brink,construction has been v. 3 R.Sears Johns.adopted. De

Rabaud, av. 1 Pet. 476. And from 2note to Nott &Wolf
372, it that theM’Cord would seem law is understood to be the same
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in South ofCarolina. I do the rule constructionnot. find that English
theStates,has been in even whereof Unitedany other theadopted

statute that the construc-with the and requiredcorresponded English,
tion alone.should turn on the the wordof agreementlegal meaning

Alabama, andTexas, Ohio,In Massachusetts, Maine, Connecticut,
them, inFlorida, the statutes on I understand agreethis assubject,

that; heldsubstance with the it has beenand in those StatesEnglish
Richardson,;the need not state v.the consideration Pickardwriting

Wilcox,122;17 6Merrill, 180;Mass. v. 4 v.Greenl. SageLevy
84; 128; 1Evans,Conn. 17 v.Reed v. Dorman Bigelow,Ohio

204;; andHall,Branch in281­ v. 16 Ala. and MarylandThompson
areNew therethewhere statutes conform to the English,Jersey,

be reject­intimations of the that rule wouldcourts thestrong English
ed, directlyin has beenthose I do not that theStates findthough point

523, 530; v.Dent,v. 1decided. Brooks Dec. LaingCh.Maryland
Lee, seem1 337. The wouldof American authoritySpencer weight

con­to tothethe rule thatheavily requires writingpreponderate against
tain isa of the thestatement consideration which agreementupon

de­founded, where, statute,as constructioneven in the theEnglish
on the of the wordpends meaninglegal agreement.

of thefrom thatBut the of our statute differslanguage materially
“2, 4,statute, 3, anyThe 29 ch. sec. avoidsCar.English. English

another,debt, ofto answer the orfor default miscarriagespecial promise
or sometheunless the which action shall beupon brought,agreement,

thereof, theor note shall andmemorandum be in signed bywriting
thetherewith.” that it is agreé-to be Under statute uponparty charged

re-isment that the action is to therefore thebroughtbe and agreement
of180,in Revisedto be Section 8 of Statutesquired writing. chapter

terms fol-arises, in theNew under which this isquestionHampshire,
“ :: No action shall be in the casesbrought, followinglowing
To executor or -administrator anyFirst. charge any upon special

to answer out of his own estate.damagespromise
to answerTo anySecond. charge person upon any special promise

debt, default or offor the anothermiscarriage person.
con-To madeanyThird. charge person upon uponany agreement

sideration of marriage.
not tothat isToFourth. charge any person upon any agreement

from it:within one the time ofperformed yearbe making
or notesuch or or some memorandumUnless promise agreement,

therewith,andthereof, is in the to beby chargedwriting, signed party
him thereunto authorized.”some by lawfullyor by person

understand, that of theeither statute inmust our pre-We speaking
asmeant orthat theor promise agreement,agreementceding promise

be, should be in that to reddendois say,case might writing;the
cases,that in statutethe where the speaksspecifiedsingulis,singula

class,be in the otherthe must in anda promise writing,of promise,
;used, inis must be writingword thethe agreement agreementwhere

statute, under-must bein to thereferring preceding provisions,theor
and expres-the as equivalentuse wordsto promise agreementstood
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If,sions inalike to all the different before mentioned.casesapplying
cases as in un-where the the to be in writing,statute requires promise

another, to beto the of the construction isanswer for debtdertakings
alone, not,on the the word eitherof that word doesmeaning promise

;in a sense, if,or a and theconsideration on otherlegal popular imply
hand, the words and used in statute indif-are thepromise agreement

and theas of same it is no means consistent withferently meaning, by
such looseness thein use of to that the intention waslanguage suppose
to one of the words agive technical not to themeaninglegal belonging
other.

where the word is introduced the statuteintoAccordingly promise
statute,and with the word as it is in our it hascoupled agreement,

been cases, State,held in all unless an is to be found thisinexception
that statute,the to inbe with the notneed containwriting,- compliance

“a Kent, 86,statement of the consideration. 3 theCom. decis-says,
ions have all turned force of the word andthe whereupon agreement,

the statute wordby the has been introduced thepromise by requiring
or to be in as inpromise the constructionagreement writing, Virginia,

has not been so strict.”
The ours,statute of would seem into be this likeVirginia respect

cases,of a in a certain class of and of anspeaking promise agreement
in class,another and with the that no action shallconcluding provision
be the or on“unless which suchbrought actionpromise shallagreement,
be or some memorandum or note thereof shall inbebrought, writing,”
&c. In Patten, 142, 151,v. Marshall,5 J.,Violett Cranch C.

court,the of the “Thedelivering onsays: thisopinion argument
is founded on the idea that the ofpoint statute frauds in isVirginia

from the statute of 2.copied This is notCharles theliterally fact.
The first of actsection the of fromdiffers the fourthVirginia section of

2,the statute of in one essentialCharles The statute ofrespect. Eng­
land enacts that beno action shall in the cases unlessbrought specified
the whichon such action shall beagreement, or some mem­brought,

thereof,orandum or be in Thenote shall act enactswriting. Virginia
that no action shall be in the cases unless thebrought specified promise
or or some or shall inagreement note memorandum thereof be writing.
The cases,the in the in whichof have decidedreasoning judges they
that the beconsideration to in the turns the wordought writing, upon

of the anwhich consideration formsagreement, Thisintegral part.
Virginia,the actdoes not to of in which thereasoning wordapply

is Patten,And wasintroduced.” it held in v.promise thatViolett un­
theder statute the not state theof needVirginia writing consideration.

The same construction was to the of instatute Virginia v.given Coglin
6 85.Henley, Leigh

State, defendant,Of the three in cited thecases this for Hodgkins v.
Bond would seem to at all in Therenot be the defendantpoint. sign­

his note,ed name on the back of a thein blank and wasquestion whether
it;the write a over and is said onplaintiff might theguaranty nothing

whether the consideration of the should be inpoint undertaking the
Sanborne, 414,In 2Neelson v. N. H. thewriting. Chief Justice said
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not be statedit was mustto decide whether the considerationnecessary
Steele,in the the in v.and was not decided. So Simonswriting, point

J.,81, 82,H. “admit-Fowler,36 N. andevades the question, says
consideration,”that the &c.must contain theting writing

393, towas asIn 14 N. H. theUnderwood questionv. Campbell,
land; and there­the a as toof ansufficiency conveywriting agreement

case,thisfore the decision not be as in fordirectly pointmight regarded
; for a validwhere the is to the debt of anotheranswer forundertaking

ortheto land almost state pricewouldconvey necessarilyagreement
conveyance dis­the to be made. But theconsideration on which was

ananda to the of anothertinction between answer for debtpromise
to v.land is not to in Camp­adverted Undenvoodconveyagreement

bell, and the case Warltersauthorities cited in that were Wain v.only
Sanborne, thethe wasand Neelson v. both cases where uponquestion

Gilchrist,of a debtto answer for the of another.sufficiency writing
“ have the efleetJ, : instrument to in this case cannotThe referredsays

ex­to land there no considerationof an because isconveyagreement
; Sanborne,Warlters,it.in v. East 10­ v.5 NeelsonWainpressed

that theH. 413. And is not admissibleN. evidence property2 parol
tenant, statement, theas set in the brief formedthe forthadvanced by

the caseof the instrument. settledThis is' byconsideration point
decisions, have been madeand thev. numerous whichWarltersWain

are this andit.” No authorities cited toin accordance with other point
is all that the court it..this say upon

evident, anbeIt is Underwood v. to authorityCampbelladmitting
in thatthat was not considered case.in the question fullyverypoint,

discussed; and, wasis much the case decidedThe not thoughsubject
in1843, not so as a notice of the casesas there is muchas late passing

Warlters, andhad the doctrine ofthis which Wain v.rejectedcountry
; Richardson, 17such Mass.decided before as Packard v.been long

122, 180,1821; Merrill, 1826, and4 in v.Levyin Greenl.v. Sage
84,Wilcox, between6 in 1826. And the differenceConn. important-

mentioned,as theand is not so muchstatute theour English though
Patten, 142, the5 had been decided onof v. Cranchcase Violett

1809, wasas and the distinctiondistinction as early though recog­same
1825,86,in asand 3 Kent’s edition of is be­stated Com.nized clearly

cited.fore
think,not,hasv. beenThis case of weUnderwood Campbell gen-

a and the inas final settlement of questionsatisfactoryerally regarded
It was not treated as such in the later case ofcertainlythis State.

1858,in where the who delivered thev. Steele judge opinionSimons
more than a itsdoubt of correct-the court uses implyingof language

that statuteness, : under our a or agreement“Admittingsaying promise
not beanother should in but the con-debt of onlythe writingto pay

also, the iswe think defendant’s valid.”guarantysideration
for the debt or default another outto answer of growUndertakings

business,in thecircumstances transaction of andinfinite ofan varietyof
little with thethose havemade whoby acquaintanceare generally

courts; andthe in of decisions de-as determined by spiteofrules law
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made,shouldthe in which to answer the statute beformfining writings
defeated,to if it should becontracts made are bemany honestly likely
statute,held, a of the that thetechnical construction writingby strictly

a the of the ormust contain statement of consideration agree-promise
; not deeds and and otherment for these are like wills solemnwritings

form,acts, in allin one which when once settled will answerexecuted
therefore,If, the be stated in the writ--cases. consideration torequiring

statute, strict-under the should to be a rule ofing, appear superfluous
law,not to the of the andness necessary objectsaccomplish depending

an artificial of the considered as aon wordinterpretation agreement
law,term of has been andthe what said determined innotwithstanding

courts, at to treat the asour we should feci stillquite liberty question
unsettled in this And we think if the statesState. writing distinctly

do,what nothe it to there is of suchparty signing promises danger
mischief as the statute was intended to in evi-prevent, allowing parol

of todence the motive which induced him make the written promise.
statute,in ifAnd the of thethe even wordconstruing language agree-

term,is be taken as the wement to must resort to an arti-controlling
ficial and unnatural of the word to reach the conclusioninterpretation

a in hethat who that will do a has notparty, promises writing thing,
act,to it the of the if hedo withinagreed does not inmeaning

the the consideration which induced him to makeexpress thewriting
Then, if we consider the onquestion we havepromise. authority,

State, which,found none out of this in the construction of a statute like
ours, the consideration to be stated in therequires theOnwriting.

we to the conclusion that awhole come or inpromise agreement writing
to answer for the debt or default of another need not under the statute
of New the consideration.expressHampshire

the facts to be as are stated in the secondthey count ofTaking the
declaration, hadRobert Barnet been administrator of Samuel Long’s
estate, theand when the was made defendant waswriting administra-

oftor that estate. Nathaniel had recoveredEsty Bar-judgment against
suits,net as such administrator and the in twoagainst plaintiff and the

estate,remained unsatisfied. The of which thejudgments defendant
administrator,was and the liable on thosewere Itplaintiff judgments.
then that the should thewas defendant aplaintiff give deed ofagreed

defendant,land, deed,incertain and the consideration of the should save
the the Inharmless of thisplaintiff against judgments. pursuance agree-
ment the defendant the the stated in theplaintiff writing case.gave On

declaration,ofthe ease stated in this count the the consideration of the
theto save the harmlessagreement judgments wasplaintiff against the

land,deed of the and the consideration thebetween to thepassed parties
agreement.

If thethe deed of the to the defendant was real andplaintiff sub-
stantial consideration of the defendant’s the case is notpromise, within
the thestatute. For of the otherliabilitythough original re-party
mains, and dothe is to what the is stillpromise original boundparty to

if on athe is founded newnewperform, yet promise consideration
to the and not on a considerationmoving promisor, out ofgrowing the

xlyiii.YOL. 28
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transaction, debtor,forbearance to the not with­like the case isoriginal
statute,in the and the v.need not be in Allenpromise writing.

175;32;10 N. H. Holmes v. 10 N. Robin­H.Thompson, Knight, ­
Gilman,v. N. .areson 43 H. 485. Authorities to the effectsame

in 3 Burr.numerous other v.very jurisdictions. Williams Soper,
; 325; Paulin,Bamplin 4Aubert,1886­ 2 Eastv. v.Castling

; 138;Babcock,264­ Russell 14 Maine Town v.v.Bing. Northey,
;113; Scoville,17 1Maine v. Richard­v. 391­ CrossAlger Gray

;son, 641; 412­Gillet,30 Vermont v. 21 N. Y.Mallory Smith)(7
Holcomb,Reed 31v. 360.Conn.

JosephBaker &Abel W. Wife v. Haskell.

heir maintain damagesOne an action another to formay against heir recover
from thehis the estate was inrealty duringexclusion time the ancestor’s

course,administration in the neverprocess of insolvent if the administrator
of thepossessionhad and the have the sale ofrealty, debts all been paid by
and theother administrator’s account h'asbeenproperty settled.

But, 1862,ofthe statute third of of landpartsince the rents and prefitsone
the ancestor died seized to until dowergo•ofwhich the ancestor’s widow

the to de-and heir who has had possessionexclusive is entitled¡is.assigned,
from theduct one>third Otherwiserecoverable his co-heir.damages by

tin this case the a referee. ThatThe arose ofquestions upon report
which material to theas an ofof the pointsreport understandingpart

“ Baker,I find that the the wife ofis as follows.: plaintiff, Mary being
Baker,Abel her a cotenantW. was in ownthe other plaintiff, right

defendant, Haskell, aneach of undivided eighth partthe Josephw'th
18,declaration,in thedescribed fromthe real estate plaintiffs’ Aprilof

writ,1865, a setdate of to of dowerthe plaintiffs’ subjectto right (not
mother, estate,Haskell, andwidow Ruth in said real thatof theiroff)

es-held the exclusive income of said realandpossessiondefendantthe
fromthe the thetate, the will and without consent of plaintiffs’,against

1865, to I find oneof 1868.February, partMay, eighthpartlatter
of said exclusiveamount occasioned occupationfull damage bytheof

defendant, time, $34.01,,the above to beestate the forbyrealsaidof
thereon, 1, wasfrom 1868. The defendant’s pleainterest Aprilwith

issue.the general
thethat no be hadcouldobjected by plain-defendant recoveryThe

ofcase, real estate of estate J.because said was thethisin parttiffs
deceased, anthen administration as insolventHaskell, which was under

no suit liesthe of the heirs was and forthat titleestate, and suspended,


