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JosephBaker &Abel W. Wife v. Haskell.

heir maintain damagesOne an action another to formay against heir recover
from thehis the estate was inrealty duringexclusion time the ancestor’s

course,administration in the neverprocess of insolvent if the administrator
of thepossessionhad and the have the sale ofrealty, debts all been paid by
and theother administrator’s account h'asbeenproperty settled.

But, 1862,ofthe statute third of of landpartsince the rents and prefitsone
the ancestor died seized to until dowergo•ofwhich the ancestor’s widow

the to de-and heir who has had possessionexclusive is entitled¡is.assigned,
from theduct one>third Otherwiserecoverable his co-heir.damages by

tin this case the a referee. ThatThe arose ofquestions upon report
which material to theas an ofof the pointsreport understandingpart

“ Baker,I find that the the wife ofis as follows.: plaintiff, Mary being
Baker,Abel her a cotenantW. was in ownthe other plaintiff, right

defendant, Haskell, aneach of undivided eighth partthe Josephw'th
18,declaration,in thedescribed fromthe real estate plaintiffs’ Aprilof

writ,1865, a setdate of to of dowerthe plaintiffs’ subjectto right (not
mother, estate,Haskell, andwidow Ruth in said real thatof theiroff)

es-held the exclusive income of said realandpossessiondefendantthe
fromthe the thetate, the will and without consent of plaintiffs’,against

1865, to I find oneof 1868.February, partMay, eighthpartlatter
of said exclusiveamount occasioned occupationfull damage bytheof

defendant, time, $34.01,,the above to beestate the forbyrealsaidof
thereon, 1, wasfrom 1868. The defendant’s pleainterest Aprilwith

issue.the general
thethat no be hadcouldobjected by plain-defendant recoveryThe

ofcase, real estate of estate J.because said was thethisin parttiffs
deceased, anthen administration as insolventHaskell, which was under

no suit liesthe of the heirs was and forthat titleestate, and suspended,



427June, BAKER v. HASKELL.1869.]

administrator,heir, administrationbut in of the whosethe favoronly
ceased.the of the defendantaccount was not settled till after occupation

interest,had an and de-. The defendant that the widowalso objected
heis third of the while sofendant liable to her for one occupiedprofits
ofbe considered on thethe which must questionpremises, damages.

Haskell, father, 18,that the diedthese I find J.Upon Aprilquestions,
1865, declaration,intestate, in theof the real estate describedseized

a his heirs at law—thewidow and children who wereleaving plain-eight
tiff, Haskell,defendant,Baker, two of theand theMary Joseph being

16,children. insolvent onJ. Haskell’s estate was Mayrepresented
1865, and in course. His es-was administered the insolvent personal

debts, wastate all his the balance saleinsufficient to paid bybeing pay
of other of his real estate. The administrator the taxes of onepaid

account,and them in hison the real estate inyear question, charged
1868,which inwas settled in the court and has doneMay,probate

else The dower in thatabout that real estate. widow’s real es-nothing
off,tate has not been set nor has she received on ofaccountany thing

rents inthe and thereof the in this case.profits questionduring period
If, facts, court should be ofthe above the that oneupon opinion

of widow sothe rents and to the as not to be re-third profits belonged
suit,coverable in this I find the of the fullthen amountpartone-eighth

of the defendant’s asoccasioned aforesaid to bedamages by occupation
1,$22.67, with from 1868.interest April

is to thisbe rendered to theJudgment upon report according opinion
of the court the law of the case.upon

for&WoodwardGushing, Wellington plaintiffs.

Wheeler & for defendants.Faulkner

Smith, it, of Haskell,J. As we understand the estate Joseph
Senior, form,in the wasadministered insolvent in fact solvent.though
The debts to have been to awithout saleresorting of thispaidappear

ofreal estate the rents and theand without same.taking Theprofits
settled;has been mention isadministrator’s account no made of any

;for the rents and the time forto him has nowattempt charge appeal
that the administrator makesIt does not appearexpired. any objec-

action,tion this nor that he has ever taken actualto of thesepossession
theof heirs from theor income.premises prevented any taking yearly

willIf maintain this action it beMrs. Baker cannot innecessary,
due,order receive her that the administratorthat she shouldmay bring

defendant,a suit recover the annualthis which in factprofitsagainst
administration,are the of and thennot needed for purposes go through

the form another administration account before heof oversettling pays
to bethe share. We see no practical goodplaintiff’s accomplished by
method,thisthe to seek roundabout norplaintiff harmcompelling any

her into result from to recover this action.likely Ifpermitting an
course, solvent,estate, in the insolvent is in factsettled the titlethough

of than that of one doesthe heirs is better who not claimany under
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administrator;the has chosen toand if the administrator never assert
and it has will be no occasionhis become -manifest that there forright,
so,him to do to theirthe heirs be allowed assertmay fairly rights.

The the administrator to receive theof theobject legislation entitling
and suits the torents him to wasempowering realtybring respecting

creditors,the of the heirs ornot to harass allow themprotect rights
; and,or under the circumstancesnone but remediesdilatory expensive

case,of this the the is theof statute not violated byspirit allowing
to the it is are not need-recover rents whichdirectly apparentplaintiff

debts,of fored for the constitut-which theypayment purpose originally
ed a reserve fund.

320, is aIn Lane v. 43 N. H. there dic-p.Thompson, 325)(on
defendant,be for but the oftum which cited the observationsmay

J.,Eastman, 566-7,Plumer, 558,H.in Plumer v. N. tend30 p.
action.to plaintiff’ssupport
to the of heirs theIt is consider here remedies whenunnecessary

have all isdebts not been or when the administrator’s accountpaid,
unsettled; been, if,still nor what the would have after com-result the

action, had re-mencement of this the administrator a suit tobrought
hadthe rents and and the defendant that suit incover profits, pleaded

the further maintenance this action.bar of of
L.,the statute of 1862 ch. re-enacted in GeneralBy (P. 2599),

183, 15,Statutes, ch. entitled to one third of thesec. the widow is
dower Thefrom the time her husband died until is assigned.profits

ofis entitled to one of two-thirds the rentsrecoverplaintiff only eighth
and profits.

$22.67for for and interest.Judgment plaintiff

theIn matter of William C. Sturoc.

in thein a and circulatednewspaperof an article printedThe publication
onin and termsis severesitting, reflecting opprobriousa' courtwhereplace

then in the court and stand-of a criminal prosecution pendingthe character
trial, andis at a time in circum-the madepublicationorder forining —if

it to othersjurorsthe notice of andbringwould naturallysuch asstances
court,of andcourt, contempt punishablethe ain. onattendancearewho —is

process.summarybyas such

foran attachment should not issueto show causewas a-rule whyThis
in andin the New Argusof Spec-court publishing Hampshirecontempt

the issue ofin in this ofcounty, Sep-tor, printed Newporta newspaper
“signed of Co. Bar.”6, 1867,.an article A Member Sull.tember

an at-The isin the case :facts respondentfollowing appearedThe


