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Mr. wasfact thatdefendant’s counsel. The on.eRogerssuggested by
laid out ofthe trustees of the this wasof whileAcademy wayusing

us,consideredthe case the it and has not been bywho triedby judge
cited,Adams, itas held in v. beforeKilburnalthough, might properly

hehave of fact whetherbeen entitled to some on the questionweight
used the under a claim ofway right.

these there must beWith views
theon verdict.Judgment

Deming et al. TrunkFranklin v. Grand Railroad Co.

carrier, thata common delivered toassumpsit against alleging plaintiffsIn
wit,wool,of to pounds,defendants a 7837 whichlarge quantity prom-they

to and the was of a smaller : Held itproof quantityised was notransport;
variance.

a of the wool to the atdeliveryWhere the declaration states carrier its depot
named,to atransported immediately placeto be and avers that in considera­

of ation thereof and certain reward the carrier &c : Heldpromised, that
made,the wool under an areceiving arrangement previouslyon aroseduty

it from which the law promiseto will a to dotransport accordingly, imply
so, there wrasno inand variance the of the considera­consequently proof
tion.

of to the topromise plaintiffa deliver at Portland toallegation goodsAn
Boston,another to is to be astransported by party regardedbe a promise

them in Portland and for nothingto deliver simply, beyond.
as to when are considered.questions interrogatories leading,Several

testimonyto of a itexceptiona the witness cannotgeneral be urgedUnder
letter, exceptioncontents of a but the must begives specific.that it the

informed,that the of the wool thepurchaser was after woolTestimony was
arrive, satisfied,that it would soon and that he was isshipped, admissible.

fixed,to a to bepriceare contracted be sold at deliveredgoods at aWhere
andtransportand a carrier to deliver them inplace, promises dueparticular

goodstime, iffull notice that the are sold forwardedwith seasonably, the
for a of his contract which thebyof breachdamagesmeasure consignor

sale, thepricethe the difference between the contract andloses is value of
delivered.actuallythe whengoods

station at the ofagent depot railroad,testified that he was thepersonWhere a
freightof andreceiving forwarding althoughand had lull hecharge there(

contracts, andno to make no control overauthoritythat he had thetestified
road, it held that a jury mightof the was findlegallylocomotive thatpower

to forhim out as their contractagent sendingthe heldcorporation freight
day.the next

time,at a particular proofto thatcarry freightthere was a contract itsWhere
rush of isunexpected freightan not ad-bywastransportation prevented

missible.
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Assumpsit. 26,Writ dated 1866.May
rail-carriersThe first count that were common bydefendantsalleged

Maine;Northumberland, Portland, thatH., on Feb-from N. toway
plaintiffs22nd, 1866, delivered toat the of defendantsruary request

chattels, toat anddefendants “certaindepot, goodsNorthumberland
wit, wit, thousanda to sevenof wool of thelarge quantity plaintiffs,

value, wit,wool, toofhundred and seven ofeight thirty pounds great
defend-dollars, and thefive thousand to be carried conveyed bysafely

ants, at Northumber-and on said from the aforesaidby railway, depot
aforesaid, af-withoutland aforesaid to and delay,Portland immediately

atdefendantster said was said to saidwool so delivered by plaintiffs
wit, overto train of cars which shouldsaid the next gobydepot, freight

said de-said Portland afterand said from said toupon railway depot
wit,; then,'to atsaid as aforesaid andof wool to said defendantslivery

Portland, said for saidsaid to be defendantsdelivered by plaintiffs,safely
anotherto be thence and for said by partyconveyed plaintiffs,transported

averredIt was thento in the of Massachusetts.Boston Commonwealth
“ a reward andthat in and of certain compensa-consideration thereof

behalf,”in de-said defendants thattion to be said topaid by plaintiffs
and in the mannerto wool at the timefendants thecarrypromised

stated, to re-'contract the wool was sufferedabove that breach ofbut by
“ woolsaidwherebymain for some weeks at Northumberland depot,

market,value, in and ininwas andgreatly pricedamaged depreciated
wit, the time ofandto at the rate of twelve cents duringper pound;

aforesaid, the marketsaid wool assaid and detention ofdelayneglect,
lessened and diminish-and wasvalue and of the same fell greatlyprice

ed, wit, so that theat the twelve centsto rate of per pound, plaintiffs
deliver the same atand did sell andwere to sell and delivercompelled

Jess, than would haveless, wit,a to twelve cents theyper poundprice
itsdefendant hadif the said promiseobtained for the same performed

wit,had,; to said twen-onand and theaforesaid plaintiffsundertaking
1866, and saidD. contractedof A. bargainedty-second day February,

inandto a certain responsibleto be sold and delivered good partywool
butBoston, cents byrate and of fifty-six per pound,said at the price

its saidsaid defendant otbreach and byreason of said non-performance
aforesaid, to sellwere unableas saidand plaintiffspromise undertaking

had andto whomsaid they bargainedand said wool todeliver party
contract,aforesaid, said andto theiras accordingcontracted the same

deliver,to sell andand weresowere from compelleddoing,prevented
or thanat a less ratedeliver, to anotherand did and party pricesell

wit, of centsat the rate or forty-eighttocents pricefifty-six per pound,
fol-to and didwere pay payand compelled (hereper therebypound,

and for otherare necessary expenseslow which immaterial),expenses
wit, dollars.”a hundredsum to onelarge

first,to the with the ex-similarwas substantiallyThe second count
“be, ato to the wool withinwasthat carrythe allegedpromiseception

” at Northumberlanditstime after delivery depot.reasonable
this case.made a ofThe isdeclaration part

Plea, issue.the general
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that the ofevidence tended show woolquantityPlaintiffs’ to deliver-
than anded to was less thousand hundreddefendants seven eight thirty-

closed,on sidesseven After the evidence both was defendantspounds.
variance, ruled,itthat this a but was to defendants’objected subjectwas

that the variance was immaterial.exception,
1866,show that inThere was evidence to thetending February,

Lancaster, H.,had ofa wool stored at N. and atplaintiffs quantity
; 21, 1866, Baldwin,Northumberland, that onN. H. one ofFebruary

Northumberland,the went to the defendants’ in and thatplaintiffs, depot
he a thefound man in of the stationchai-ge depot, (Cummings,young

to defendants’ BaldwinSubject wasagent, being exception,absent.)
toallowed that he ascertained from the man the rate oftestify young

train;Boston,to and the of the that heabout told thefreight running
wool,aman had certain amount of hadthat that beenyoung plaintiffs

sold, for, were to itcontracted that anxious haveand for-they very go
Railroad,ward the oreither White Mountainsby theimmediately, by

Railroad,Grand Trunk route was thewhichever andquickest, thatby
the theman to save cars fromtwo trainyoung freight thatagreed up
afternoon, be load theto to the wool next for theready upon morning
down train.freight

admitted,After this had beenevidence testified forCummings de-
fendants that man was onethe aforesaid young whoJoseph Staples,

andwas at that marked and checkeddepot, andbaggage-master baggage,
saw that heto and hadunloading freight; fullloading (Cummings)

station;at thatof and that whencharge receiving forwarding freight
he towent had other men there to seehe that theseaway menthings;

absence, it;didhis but not forward that ifreceived in hefreight was
;to be there be somea or two would one sent hisingone day place

that, 21st, 1866,and heon was absent from the stationFebruary only
a few hours.

that, histestified on backBaldwin further fromway Northumberland
Lancaster, 21st,to he met toldon him what heFebruary Cummings,

station,had that thedone at wool was and mustthe for­bargained go
ward, that, not man,and if it could as with thego arranged toyoung
be next it must thesent the othermorning,up immediately go way (i.

“e., ;via that answered that it was allCummings right”Littleton)
‘£ ”;and him the that hetold to send wool told Cum­up (Baldwin)

time, man said itat the would bethis when forwarded andmings, young
train.about two cars from the updetaching

to were allowed todefendants’ readSubject exception, plaintiffs the
in the of Richardanswer to 15 W.deposition stat-interrogatory Bailey,
the betweenhe at interview andthat was Baldwining Cum-present

21st, that toldon Baldwinand testifying hemings February Cummings
;to Boston that thewanted the wool wasimmediatelywool to soldgo

in;if ifit was itcould and there could notwhyanythinggo right go
Littleton;it to ifsend but he couldhe have itright wouldalong put

there;cars, it thatto he sendon the wouldright toldup Cummings
fail; heto and it should himBaldwin send it without toldgo to beup

sure and thehave it inup morning.come
VOL. 30XLVIII.
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to show that the wool was delivered toThere was evidence tending
the the sacksstation at Northumberland nextthe early morning,agent

“ ffm, Jr., testified thatBoston.” Baldwinmarked Greenough,being
hundred,of as 65 andhim the rate centsfreightCummings gave per

to roadthis to be the rate Portland. Defendants’that he understood
closed,at evidence was defend-Portland. Whenterminates plaintiffs’

no of the contract declared on.that there was evidenceants objected
that, attestified for defendants the interviewSubsequently Cummings

;21st, thatBaldwin asked him the rates Boston he toldtoon February
Portland, notthe rates to and that otherwise orderedBaldwin goods
from the evidence on both sidesboat Portland. Afterbywere shipped

thatclosed, defendants that there was no evidence defend-objectedwas
to the Portland for to bedeliver at conveyedants wool plaintiffsagreed

ruled,;to Boston but it was to defendants’ ex-another subjectby party
there evidence on which the find such anthat was jury mightception,

agreement.
Moore,the thePlaintiffs introduced of Selden A. teamsterdeposition

thethe from Lancaster to Northumberland on morn-carried woolwho
22. defendants’ wereof toFebruary Subject exception, plaintiffsing

13, answer,and :to read vizallowed interrogatory
What, if the said andwas between BaldwinInt. bargainanything,

this into a ?about wool carloadingyourself
ato load it into car that in A.Ans. I was with J. Smith’stogether

if furnished one.at the depot, theystore
as toThis was admitted to show ondiligence plaintiffs’tending part

train, and it it wasnext was ruled thatwool off by freight expresslyget
ato show that Baldwin had made contract with defendantsnot evidence

it that train.sendto by
at stored inwool Northumberland was Smith’s store.Plaintiffs’

:14 in Moore’s was whether or notStatedepositionInterrogatory
car;the or into a ifwool in Smith store aforesaid andthe uponputyou

What,.not, if did said to do aboutnot? Cummingsanything, agreewhy
at?

allowed,asto and but waswas objectedThis leading incompetent,
the in of dis-defendants’ court the exerciseexception; ruling,subject .to

'that,cretion., if it beneverthelessmight put.leading,
16 same : Do know whether thisin was youdepositionInterrogatory

there,next after it or the nextoff the drew daysent day yonwool was
saidsaid letter to fromcarried- BaileyCummings (Februaryafter you

not,to or not? if22d, S3 and howFebruary agreement,or accordingd,)
at to ?saidit remaindid depot your knowledgelong

allowed,as butto and wasobjectedThis was leading incompetent,
; the in the exercise dis-court ofto defendant’s exception ruling,subject

that, it be The hadcretion, if neverthelessleading, might put. deponent
him a tothat had sent verbaltestified by messageCummingspreviously

ifsend the next sendBaileyhe wool the wouldday,that wouldBailey
name. In answer to the last inter-and the consignee’sthe weighthim

“the Defend-testified to wool’s several days.”he remainingrogatory
it as late asthat remained there at leastprovedsubsequentlyants

16th.March
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Jr.,3 in the of was:William Greenough,Interrogatory deposition
lot,the last namedfor,What did do them e.you (i. plfs.) regarding

and at allwhat time did do it ? Please state the circumstances re-you
it.garding

submitted,The of the answer was tosubjectfollowing portion
was and The“It done in March.Februarydefendants’exception':

:transaction was as follows had a oiThey previously shipped sample
bales, 5th, 1866,five into the lot werepresent question.' February

were offered cents casha the Atlanticfifty-six thirty days,pound, by
Providence, Island, for lotDelaine the ofRhode woolCompany, repre-

Boston,the insented said bales offerdelivered which we re-by sample
Baldwin, of6, 1866,on to Mr. the firm of F.ported February Deming

Co., River, ; also,& of Baldwin,Vt. not from Mr.Wells wehearing
Baldwin,towrote on the 13th of Mr. theagain February, repeating

Mr. the ofoffer. Baldwin on 22d thatFebruary,wrote he hadsaying
had Inthe offer the wool. the mean timeand we hadaccepted shipped

wool, himseen the the and told thatof had the wool wouldpurchaser
arrive, onsoon that the started thewool date ofsupposing shipment,

;and that the ofthe was winterdelay only ordinary delay transportation
14th,this 1866,was to the MarchOnsatisfactory we re-purchaser.

ceived a letter from the Atlantic Delaine theCompany, de-purchasers,
wool,to the stated in letter,for reasons saidclining accept which is

hereto annexed and “A.” Wemarked wrote them again, thesaying
arrive, it,wool would soon and them to take to which re-urging they

letter, wool,to the whichby letter isplied again declining accept also
“hereto, 20th,B.” 1866,annexed and marked MarchOn we tele-

and thewrote that their wool had notgraphed plaintiffs, arrived and
to hunt itthem inwoolarrived Boston on therequesting 25thup. The

D.,March,and 26th of A. 1866.”days
to defendants’ were allowed to readSubject exceptionplaintiffs letters

“ “A,” B,” in theand referred to above andanswer annexed to the
deposition:

“ A.

Co., Providence,Atlantic Delaine R. I.
14th,March 1866.

Parker,Mess. &Greenough
13th,favorGentlemen —I have to hand of the and inyour reply

state that Mr. notwould has ordered me toChapen purchase woolany
at the is so thatmarket dull he does not feelpresent, very todisposed

more at alsoand the havewho takenpurchase present, party our reject-
ed fleece are not wishful to more.buy

I am not to be able to take this lot from butsorry I willyou, call
as soon as I am a Yoursbuyer.upon you truly,

Tom Mureitt.
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“ B.”

I.,Co., Providence, R.DelaineAtlantic

19th, ’66.March

Parker,&Messrs. Greenough

thatI cannot take lot of wool ofam that atyousorryGentlemen —I
present.

thatmuch in need offor we wereI bid the it veryWhen you price
a for thewool, had a contract with rejectedwe also partyclass of and

atabout a week weheld until and presentwool. That contract ago,
that class of wool.are ofanyscarcely using

so on thethe have beenIf had idea that woolI had wouldany long
it, I the fora as woolnot bid atI should have wantedyouway price

use.present
notit and it ishas been so on the way,It is not our fault’that long

lose on account of otherthat should negligence.we money people’sright
thethat woolthe owner to the railroad hadnotifyIt was the ofduty

season, three weeksand to have had it huntednot in ago.arrived up
Tom Mukeitt.Yours truly,

4 and answer into defendants’ saidSubject interrogatoryexceptions,
admitted as follows : Did thewere saiddeposition pur-Greenough’s

for, ?the contracted if not it notwool so wasacceptchaser why accepted
arrive,not, thedid for reason. In sales made to ifAns. thisThey

held,arrive, time, thenot within a cannot bedoes reasonablewool buyer
case, the that the declined materi-and this market hadbuyerin urged

time,that,further at that had no for the wool.and usetheyally,
thedefendants’ of answerto theSubject exception, following portion

Parker,of D. ad-3 in the John Jr. wasto interrogatory deposition
sir, I Mr.mitted, “Yes Mr.viz: know and Wilder also.Deming

& Parker had of a lot of about thousandsamplesGreenough eight
wool. in of showedof Vermont that weEarly February yearpounds

Murfitt,of lot of to thethis wool Thomas the forbuyerthe samples
Providence,ofDelaine Co. Rhode This wool andIsland.Atlantic

River,Co.,F. &to of Wells Vermont.belonged Demingsamples
;a foroffered us cents one-third off unwashedfifty-sixMurfitt pound,

lot,thefor whole it tothirtycash in came up sample.days, providing
owners,this offer to and it. wooltheWe Thethey acceptedreported

here,and not and it to beNew we directedin shippedwas Hampshire
sold,This think,wool was I on the 5th of Feb-once for Boston.at

March;did arrive in Boston till on the 20th ofand not intoruary
arrived,had not to of the arrivalit the best OnMarch my knowledge.

a Murfitt, he of thewool letter was written to or was informedtheof
wool,the and he asked it and seeof was come and examinearrival to

us,to in a to the same annexedHe stated letterit was upif sample.
“B,” couldof Mr. and marked that hethe Greenough,to deposition

wool,lot on the not thatthe of thattake wereground they usingnot
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wool, it;of also heand he had more of andquality orders to nobuy
stated in conversation with me that at the time of the theypurchase,

it,wool,were that kind of but had andsince ceased to useusing they
now did in anot want it. The wool on its arrivalthey was placed

“storehouse, and forthe firm of Parker & had an offer theDupee”
wool, I think 4th of either 4th or 6th of ofApril, forty-eightApril,

unwashed,cents a one-third cashoff for in whichpound, thirty days,
offer was to the on us on theMr. Wilder calledtelegraphed plaintiffs.
9th offer,of and decided this and the wool wasApril, to acceptfinally
sold at that and the sales markedaccount of hereto annexed andprice,
“A.” shows the assale made.

Parker testified that the wool as as the towas Subjectgood sample.
defendants’ 7 in hisand answerexceptions, interrogatory deposition

admitted,were as : thefollows what reason didInterrogatory —For
Delaine Co. refuse to of thesaid wool? Answer —Becauseaccept long
interval between the time of and the time of arrival.purchase

toSubject asdefendants’ Baldwin was allowed to testifyexception,
to time and incurred in to Boston in the firstspent partexpenses going

March, 1866,of to the its arrival.ascertain where wool was and hasten
that,Defendants offered to the termina-show toowing approaching

tion of the was at time a and un-there thisTreaty, greatReciprocity
usual rush States,of over their from to theroad Canada Unitedfreight
and that the wool it was admitted detained at Northumber-was(which
land from 22d to March sent as soon aswas forwardFebruary 16th),

;it could be and thisin connection defendants offered thatto theyprove
then cars,had sufficient motive and for the ordinarypower, equipment,
business of the road.

The inadmissible,court ruled that this evidence was unless defend-
ants to show that thisthe were notified of rush ofproposed plaintiffs

or that other that thefreight, circumstances were such plaintiffs might
it,be held to have had of or that the rush ofreasonably knowledge

after atcommenced the wool was delivered Northumberland.freight
As the defendants did not tointimate their intention of theprove any
last facts, excluded,mentioned the evidence offered was to de-subject
fendants’ exception.

the station defendants thattestified for his dutiesCummings, agent,
in receive,to were to fill and it off as soon asregard freight weigh, get

; contracts;that hepossible had no to make that he wentauthority by
tariff;the that had nohe the locomotive ofauthority over thepower

road; left,that the should andcould when cars besuperintendent say
the could director assistant conductorssuperintendent superintendent

;to take those cars and he never to sendagreed anythat (Cummings)
at time.freight live any(except particularstock)

On across-examination he testified that he had book of directions
from the Railroad of some hundred and that hetwo pages,Company
also received on the circulars from theabout twoaverage company every
week; and that all his instructions either in the book or the circu-were
lars. The book and neither called for norcirculars were by plaintiffs,

defendants. further testified that he fullhadproduced by Cummings
charge receiving forwarding freightof at that station.and
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instructed, a bind-The other that contract iswerejury among things,
1st, facton a if who has been inmade aning bycorporation; agent

it; or, 2d,authorized to if made anthe make agentcorporation byby
contract,who, hasno in fact make such atothough having authority

trust,been a of or has in anythe input by corporation positionsuch
that thé contract-manner held out the as otherbeen so by corporation,

believe, believe, in ofand did consequencereasonablying party might
au-the in the that he hadheld out thewhichway agent,corporation

contract;make a that whetherfrom the to suchthority corporation
one,whether, itcontract, if he wasmade and madeCummings any

defendants,on fact to determinedthe were both of bequestionsbinding
law; thethe and thatthe the instructions as tounder aboveby jury

in these the defend-would consider whetherjury questionsdetermining
time, asants, atat that held out their station Northumberlandagent

thefor whetherauthorized to contract the next andfreight day,sending
calculated to inducedefendants the station withclothed agent powers

the believe he had due to make this contract.to thatplaintiffs authority
doesinstructed that anIn this the werejury implied agencyconnection
andnot theextend obvious scope,beyond purposes, general usage,

course, of for which it is created.the business apparently
instructed,also that if found for theThe werejury they plaintiffs,

had testified that he told the stationand believed Baldwin agent(who
thatthe and must and foundthat wool was bargained go forward),

ofthe salethere was a contract with the Atlantic Delaine forCompany
wool, and abovethe thegive plaintiffs any damagesthey might (over

ar-at the the wool havethe the value time shoulddifference in market
sustained,rived, hadand when it didthe time which plaintiffsarrive),

suchloss found there wasto defendants’ the thedelay, by (if juryowing
and thatto the Atlantic Delaineof the chance sell to Company;loss),
Delainethe time theshould interest on this amount from ofthey give

refusal.Company’s
no for loss of theinstructed to thewerejury give damages(The

tochance sell the sample bales.)
plaintiffs, asthat theThe were also instructed mightjury they give

wool,the far as thesein sotheir expenseslooking updamages, expenses
of, de-and were the natural consequencewere occasioned solely by,

these from the time whenfendants’ with interest ondelay, expenses
were incurred.they
the defendantsTo above instructions excepted.

informal inThe the verdict the formreturned suggest-jury following
if andused foundto them the court be fored theyby plaintiffs(to

:the claimedfound for items bydamages plaintiffs)

“ Wilder,& and assessa BaldwinThe find verdict for Deming,jury
at five hundredfor difference in the market value forty-twothedamages

be-cents, furtherassessdollars and They damageseight ($542.08.)
to sell to Atlantic Delaine Com-for loss chancethe ofaboveyond

tendollars and centsat hundred andone forty-six ($146.10.)pany
to, from and atforassess further plaintiffs’ expensesThey damages
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contract, atofBoston, thirty-defendants’ breaehoccasioned solely by
cents,four dollars and seventy-five ($34.75).”

an-an affirmativeinformalThe returned with the verdictalsojury
the court:themto the toswer question put byfollowing

“ theona with bindingDid make contract plaintiffs,Cummings
train?”the nextto forward the wool by freightRailroad Company,

to$722.93, leavewithforA formal was taken forverdict plaintiffs
desire.hereafterfile a remittitur for amount which mayany plaintiffs

theaccount ofset aside the on foregoingDefendants move to verdict
exceptions.

Hibbard & forCarpenter plaintiffs.

Fletcher & Fan' for defendants.

Bellows, a be-J. In this case it is that there is varianceobjected
defendants,tween the amount of as in thewool delivered to the alleged

declaration, and the amount that atheproved; being largeallegation
delivered,wit,of ofwool the soto 7837 wasquantity plaintiffs, pounds,

is, then,and the of a smaller The whetherproof being inquiryquantity.
the was bound to the amount laid in his declara-plaintiff prove precise

;tion and this must turn the amount sothe whetherupon question
is,stated is material and traversable or it the ofnot. If consequences

a variance will not be avoided the fact that the is under aby allegation
hand, material,videlicet. theOn other if the is not thematter party

form;is not concluded the in this 1 PL 10th Am.by Ch.allegation
ed., 317, 318, cases; note,and 2 291 where it is saidSaund. c. by

aWilliams that if a does mean to be concludedSergeant not byparty
stated,sum or videlicet,day he it under a for ifprecise toought plead

not,he do he would be bound to sum or laid.the exact dayprove
In the case the action is for notpresent to recoverbrought damages

wit,in due wool,time a oflot of to 7837transporting large pounds,
value, wit, ;to $5000 and of thegreat it is obvious from the form

that the did bind to theallegation, not intend to himselfpleader pre-
cise wool, value,amount of or its as stated under the videlicet.

Had the declaration stated the to be that defendant wouldcontract
wool,thattransport amount of of a different amountprecise mightproof

have variance, fact;been a as sucha different contract in but nobeing
is stated here. Thething material are that deliver-allegations plaintiff

to defendant a toof which the defendantwoollarge quantity agreeded
;&c. and what is astransport, said and value is muchabout the weight

if estimate,stated as matter of and not as a material of the con-part
tract. Besides the variance is not that the wascontractsuggested to

wool,another andtransport different of thebut thatquantity quantity
delivered was less than the stated.quantity

clear,It is think,wevery that the notquantity wasprecise delivered
;a material it,and no issue could be taken moreallegation upon any

than theupon as to The declaration is in the ordi-.value.allegation
form in suitsnary carriers;commonagainst and findwe thatnothing
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countenance to the idea that must thetheanygives proveplaintiff
and value of the as statedweight goods, precisely alleged, although

under a avidelicet. doctrine would be attended with in-Such great
convenience, in cases to a denial of justice.almostamounting many

789, held,al.,In Hamer in ac­v. & 5 Taunt. it was anRaymond
tion on the case thefor foul of in the river plain­running posts supporting

wharf,tiffs that it was not to the or to be atnecessary wharfprove posts
were, videlicet,the at which under a be situate.place tothey alleged

The next the statement of the consideration. Thequestion respects
declaration states the of the wool at the de-Northumberlanddelivery

Portland,to be and im-carried from that toconveyedpot, safely depot
wit, cars, there,and without to next train of andthemediately bydelay,

wit, Portland,to at said to be fordelivered said defendants theby plain-
tiffs, ;to be thence another and it isto Bostonbytransported party
then thataverred in consideration thereof and of a reward andcertain

be that be-to the to the defendants incompensation by plaintiffspaid
half, defendants to the at the and in the man-wool timecarrypromised

first,ner above stated. A second count is like thesubstantially except
the is to be to athe wool within reasonable timepromise carryalleged
after its at thedelivery depot.

The is that there no declaredevidence of the contractexception was
; contract,on and the asdefendants that the shows the so farurge proof

made,was to have been made before the at theany wool was delivered
and also of athat there was no to the wooldepot, deliverproof promise

in Portland tó another tobe Boston.by partytransported
The of is that in thethe first the considerationpoint prom-objection

laid;ise is not the the wool to beas that ofproved previous delivery
carried to the in for thePortland was laid as consideration part prom-
ise, while of a made before the wool wasthe was only promiseproof
delivered.

The a of the wool to the Com-Eailwaystates deliverydeclaration
and theat its carried to Portland withoutto bepany delay, bydepot,

thereof,;next and of atrain of cars and that in considerationfreight
it;to andcertain reward to be the defendants so carrypaid, promised

the of a contract. Tois whether there was evidence suchquestion any
that, the but the con-it to notwas show onlyprove necessary promise

sideration as laid.
the secondIt that was towould seem there evidence tending support

count, in a rea-to and thewhich was on a delivercarry goodspromise
time, is an under-sonable because if no time the law impliesspecified

a time. But the haveto do the service in reasonable jury maytaking
found that the was to carryfor the the promiseplaintiffs upon ground

the ofthe train without questionthe nextgoods by freight considering
; therereasonable it is to consider whethertime and therefore necessaiy

evidence to sustain the first count.was tending
If to that the deliverythere was no evidence provetending previous

forwool, was a of the considerationof the at defendants’ request, part
; we are in-seem to be valid butthen the wouldthe promise, exception

on the haveclined to think that there was evidence which jury might
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There wascertainlydelivered.after the wool wasafound promise
to be carried bythat the wool was deliveredtoevidence tending prove

it;to andcars, so carrydefendantsand that agreedthe next train of
ittodefendantsupon carrythe of thearose onit a duty partreceiving

thea tothe law would performfrom which imply promiseaccordingly,
duty.

a34,Horlock, 1 which was againstassumpsitIn Bing.Streeter v.
contract, one count statedtocarrier for not accordingdelivering goods

consideration, viz., that causedhada plaintiffa made pastpromise upon
the evi­whereas bycertainat defendant’s request goods,to be shipped

theto and deliverhad carryit that defendantdence engagedappeared
them, hadof beenthe wholethe at least beforebefore orgoods, goods,

of defend­on the theit thereforeand was parturgedactually shipped,
stated in anhave been executorytoant that the consideration ought

&c.form, to beviz., shipped,that would causethe plaintiff
;in its formbeBut held that the countit was might supported present

case,whenever, as in this an order isJ., that givenParke it downlaying
a or other bailee to dealof to carrierto the delivery goodspreviously

assents,manner, and afterwardsa to which-hewith them in particular
a arises on hisdelivered to him duty part,the are accordingly,goods

them to the orderof the to deal withthe accordingupon receipt goods,
a; infers himto and the law byand assented promisepreviously given

““ case,” hethe theto such In says,present promiseperform duty.
to his inthe defendant dohave been stated as a dutybymight promise

behalf, statingbeen a more concise mode ofthat which would have
that which is in effect stated.”

here,the we arethis is decisive of andquestionThe doctrine of case
cases,in fact like otherit as sound. It is manytodisposed regard

consideration, remains, towhere, a asthe execution of the dutyupon
itto such andand athe law perform duty,pay money; promiseimplies

in somean action of form.be enforced generalmay by assumpsit
no of to de-there anyThe other was proof promiseis.thatexception

another Boston.to be tobyliver the wool in Portland transported party
ais ofunderstand that thereOn that we do not any allegationpoint

Boston, to them into but deliverto the simplypromise carry goods
that to be trans-The statement weretheyPortland for the plaintiff.

not as anis to be obliga-from thence to Boston regarded statingported
there, theas a statement oftion take them but simplydefendants toby

Portland, viz., themcarried to toof in themobject having getplaintiffs
made and be de-them had been were totheyto Boston where a sale of

tending factthat such was theevidence tolivered. There was prove
of it. of thehad notice We areand that the the defendantsofagent

then, thisonthat there was no variance ground.opinion,
the of RichardinThe to 15th depositioninterrogatoriesexceptions

Moore, notA. doof Seldenand the 13th in theW. Bailey, deposition
that arenot objection-to be insisted on and we are aware they,appear

able.
think,not,is .we leading.in Moore’s14thInterrogatory deposition

not, not,car, if andandHe if the theasked he wool into whywas put
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what, if any to do about it. From the tenorthing, Cummings agreed
of the theinquiry to have been to ascertain thepurpose appears why
wool was cars,not loaded into the and what theespecially Cummings,
station it,had to do about ifagent, The first ofagreed anything. part
the do,as to whatquestion the andwitness himself did or did not the

it, ;reason -for is not we think and theobjectionable, othervery clearly,
would seem tó be thepart to whetherequivalent inquiry Cummings

it,to what,doagreed about and if so and that is notany thing clearly
leading.

cases,In some a form like the one tohere be theadopted might open
ofobjection made,that some had been or othersuggesting agreement

done, disallowéd;and in all such cases thething to bequestion ought
but we do not that in this thecase’ witness was to beperceive ledlikely

;the form of theby hadquestion been indi-any particular agreement
cated it have beenmight objectionable.

We think the 16th in isMoore’s notinterrogatory deposition leading.
There is no to that the was to leadground tosuppose question designed
an answer that the wool was sent on ofeither the named in thedays

for the casequestion, must have the that itplaintiffs’ gone groundupon
was not sent until that,after and so it themany days from de-appears
fendants’ and if thetestimony; has to leadyet question any tendency

witness,the it must be in a direction unfavorable to the party putting
the question.

The substance of the is whether the was sent theinquiry wool day
after it was to the not,drawn or the next and how itifdepot, day, long
remained there to the witness’s and we think was noth-thereknowledge,

in the form of the toing lead the ofquestion witness to the prejudice
the defendants.

The to the answer to theexception third in theinterrogatory deposi­
Jr.,tion of William is that he theGreenough, states contents ofmainly

letters written himself and not, however,the Itby doesplaintiffs. ap­
that the attaken thepear trial wasexception thatput upon ground,

but was and it isspecifically, therefore well settled that-it can­general,
not theavail defendants. Had the beenobjection it mightspecific,
have been letters,removed the of theby and it is too lateproduction

Beals,after the to make it.trial 408,Carter v. 44 N. H. and cases
cited.

So we no to theobjection witness’s statement to theperceive purchaser
of the wool arrive,that it would soon and that the was satis-purchaser
fied. The could not be as ápurchaser thirdregarded person merely.
It was that he should be informed as to the time when the woolproper

arrive,be to andmight the conversation tends aexpected to show
at that time of therecognition contract of sale. theThe statement by

witness that the information was to the wassatisfactory purchaser
to thatequivalent he made no or that he him-saying objection expressed

self satisfied. This is rather a formal to haveone andobjection ought
been made. This conversation with the tendsspecifically purchaser
also to show an assent to the sale after notice that the wasproposition

the and that the and thusaccepted by wereplaintiffs, goods shipped;
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been made ohcould havethat otherwiseremove any objectionmight
that reasonand forin theaccount of the proposition,delay accepting

was clearly competent.
De-the wool the AtlanticThe to show an offer fortends byevidence

offeran of thatlaine centsof acceptancefifty-six per pound,Company
De-theand assentthe and a byby plaintiffs, subsequent recognition

a bind-; have foundlaine and think the couldwe legallyjuryCompany
sale, that it was invalidit made tocontract unless was appearofing

a as that objec-within frauds of Butthe of for want writing.statute
notthe needtrial,tion was the in wenot at nor argument,taken urged

that contractconsider it it 'thehere. Besides not clearly appeardoe.s
was not in writing.

hisinThe Mr. to the fourthof interrogatoryanswer Greenough
heof his reference to whataccountis not ondeposition objectionable
Ifno harm.If it doto be the law. it was correct couldsupposed

not, it; thethe his statement ofwould correct andcourt purchasers’
de-ifreasons the be to evenfor not wool cannot now objectedtaking

taken atobjectionrived was notfrom the because thatcorrespondence,
the trial.

toThe said in to the answer of D. Parkersame be Johnmay respect
Beals,the N. H.in his 44third v.Carterinterrogatory deposition.

408, before cited.
thehas instructions to theAnother to the uponquestion respect jury

De-of theof from the loss the sale tosubject special damages arising
laine couldIt is the defendants that suchby damagesCompany. urged

shown;included,not butbe because no contract of sale wasbinding
for the found athink the havereasons wealready suggested jury might

that,valid if a validcontract. The there had beendefendants also argue
contract, it. Thiscould not for loss ofhave been thedamages given
raises towhether the carrier of which he undertakesthe question goods

liable, case,under of foris the circumstances thistransport, damages
by delayof a infrom the loss sale when caused his deliveringarising

the goods.
On that athis the tended to the havingevidencepoint prove plaintiff,

lot of had atwool which he contracted to sell centsfifty-six per pound,
Boston,to be the defendants’ at Northum-delivered in called agentupon

station, he hadberland stated to he had a lot thatand him that of wool
;sold im-or that he it todeliverable in Boston wanted gobargained,

;Boston, in thatand that it was sold if it couldtomediately go right
Railroad,he the thewanted it White Mountains or Grandto by bygo

toldRailroad,Trunk that wasroute was the hewhichever quickest;
thethe that he would two cars for the wool to byby goprovideagent

; thetrain that told the to sendnext thefreight day upagent plaintiff
wool the and it without fail. Thatnext should plaintiffmorning go
did forwardsend the wool the next but that defendants did notmorning,

16th,it until itas at least as the aboutlate March havingarrangement
been the of The evidencemade on 1866.twenty-first day February,
also fortends that the declined and theto show to take paypurchaser
wool, reasons, it on theother that had been soamong longassigning,
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; and the asold it to other at diminish-way plaintiffs thereupon parties
ed price.

No is made to the of the notice that the wool wasobjection sufficiency
Boston, itcontracted to be in and desiredsold deliverable that plaintiffs

account;to be that have foundforwarded on theandimmediately jury
that the made an defendants tostation oii theagreement bindingagent
forward the train. this wewool the next testimonyby freight Upon
think it was for the to that of thefind the breachjury bycompetent
defendants' lost Delainethe the sale to the Atlanticagreement plaintiffs

and were to sell the wool for a diminishedCompany, obliged price.
then,The beis whether for this loss the defendants mayinquiry,

This has of late been much both sidesdiscussed oncharged. subject
Baxendale,of the Atlantic. The case is v.Englishleading Hadley

341, Alderson, B., consideration,9 Exch. itwhere after great lays
“down as a that a contractrule where two have madegeneral parties

broken,which one of them has the the otherwhichdamages party
suchto receive in of such breach of contract should beought respect

as thatand be considered either naturally,may fairly reasonably arising
is, contractto the usual course of from such breach ofaccording things,
itself; or such as be to in the con-have beenreasonablymay supposed

contract,of both the as theat time made thetemplation theyparties
result of the breach of it.”probable

The foraction here the as carrierswas defendants commonagainst
not a broken to manufacturersiron shaft theseasonably sentdelivering

mill,as a for it that theanother for and was heldpattern plaintiffs’ plain-
tiffs were their millnot entitled to for the whileloss ofdamages profits
was in theof defendants’stopped consequence delay; notwithstanding

sent totold the clerk wasdefendants’ when the shaftplaintiffs’ agent
thatthem the mill was and the shaft must sent immediately,bestopped,

theand clerk that it nextwould reach its destination the day.replied
The of thatthe court was this was of suchnot noticeopinion special
circumstances as the ofwould lead defendants to such losscontemplate

shaft,as in-a natural of a theinconsequenceprofits delay forwarding
as,asmuch defendants,for that said towas theaught mightplaintiffs

shaft;have had in theanother or there defectshave been othermight
that in-would have the whichmill. The verdictmachinery stopped

however,court, heldcluded such therefore setwas aside. Theprofits
if thethat circumstances under which the contract was actuallyspecial

defendants, and thusmade were communicated the to theby plaintiffs
of such aknown to both the from the breachparties, damages resulting

contract, the amountwhich would bewouldthey reasonably contemplate,
un-of a of contractwhich would follow from breachinjury ordinarily

these soder circumstances known and communicated.special
case, 1854, hasThe of this indoctrine which was decidedgeneral

courts,been and followed in both the and Americanrecognized English
ed., toDam.,is 4th 81and as a case. onregarded Sedgwickleading

84, 406, See, cases col­cases,notes 409.and and also p. especially,
lected on 81. v. Mining Company,p. Copper CopperCompany
33 Vt. 92.
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494;489, the wasColver, subjectYorkv. 16 NewIn Rep.Griffen
J.,Selden, laid itwhoconsidered and the bygivencarefully opinion

is that the in­broad, such casesrule in partythat thedown general
all his including gains preventedis entitled to recover damages,jured

sustained; to but two condi­as and this rule is subjectas well losses
“ toas be have: The must be such may fairlytions supposeddamages

made thewhen con­of the theyentered into the contemplation parties
totract, be follow itsis,that must be such as naturally expectedmight

violation; nature and inboth in theirand must be certain respectthey
to the cause from which they proceed.”

“480, note, it that fordamages2 Kent’s in is laid downCom.In
to,are andbreaches of contract are those which incidental directlyonly

breach, to havethe and be enteredcaused reasonably supposedby, may
notand orinto the of-the speculative profitscontemplation parties,

losses, the loss a fanciedor ofaccidental good bargain.”
342, the21 courtIn v. Wend. theBlanchard recognizesEly,

1806,Pothier, ed., in thesedoctrine laid London words :down in Evans’
“ toIn the are deemed have contemplated onlygeneral parties damages

interest, from theand the creditor sufferwhich non-performancemight
which is theto theof the in ofobligation respect particular thing object

it, been occasionedand not such as have inmay accidentally thereby
the theaffairs and courtto his other illustrations ofquotesrespect

demised,Pothier, that, the failure of title to land thein the case of lessor
businesswould for the loss of custom innot be liable establisheda by

there, he would bethe lessee bound towhile theresiding although pay
removal; but alessee the that incurmayof forpartyexpense liability

for,that wereextrinsic if it orthey stipulatedappear tacitlydamages
contract, if a tosubmitted to in the deliver a horseparty stipulate—as

bein'such time that a gained bycertain a cer-advantage may reaching
a the shall for thetain for default loss of suchpayplace, party—when

submission,and, a theinstance of tacit case ofas anadvantage; demising
there, said,as inn is and itfor use an is that ifput,premises expressly

title, the loss of customthe tenant is for of beevicted want takenmay
into account.

this eminent writerThese furnished accordbyillustrations substan-
Baxendale,in v. andrule laid down thewith thetially Hadley pro-

code, in hisas stated workbyvision of the on Dam-SedgwickFrench
The67, that rule.in accordance with substance ofis also it-ages, p.

“ foreseen,for thethat liable oris the debtor is whichdamagesonly
foreseen, of thefrom the breach contract.”beenhave Andmight

Baxendale,Parke, that was theB., said sensiblein rule.v.Hadley
both in theas settled andIt must be considered Ameri­Englishnow

contract tocourts, of athat for the breach the con­transportcan goods,
of thefor the in marketgoodsrecovermay depreciationsignee damages

between the marketis, the differencethe that whenpricedelay;during
delivered, and whenand where have been weretheyshould ac­they

Dam., 75, 78, 356, 360, ;and andondelivered. casestually Sedgwick
Colver, Y.,166; 16 N.Rail., 491.2 Red. on v. And it isGriffen

as inis nature ofobvious that this in the contracts fordamages,general
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;the sale of and need not be set out in the declarationgoods, specially
79,see v. 7 H. & N.Collard Southeastern citedRailway Company,

notes;407,in on in and see Stevens v.Sedgwick Damages Lyford,
then,7 N. H. 366. The is whether the alsoquestion, consignee may

recover for the loss of a sale which he had contract­damages previously
for, carrier,ed and which he communicated to the when that loss was

caused a breach of the carrier’s The authoritiescontract.by very gen­
that the can in hisinclude such aserally agree damages onlyplaintiff
immediate,direct,are the and natural of the breach of con­consequences

; breach,tract such as flow and from such and are notdirectly naturally
remote, orspeculative contingent.

sometimes, are,isThere in what and what aredifficulty determining,
direct,not, the immediate and results ofnatural the breach complained

allow,of. But we think that the decisions which as the differ-damages,
ence 'the marketbetween of the at the time and whengoodsprice place

delivered,and where should have been and the market whenthey price
delivered,in factwere must this case.they govern

it isThere assumed if the had beenthat delivered to the con-goods
contract,to the would have been worth to himaccording theysignee,

value,much as the then market becauseas he' could have sold them at
and, course, direct,that of it is assumed that the is theprice; injury

immediate and natural result of the carrier’s breach of contract. Such
foreseen,an must have been in theand theofinjury par-contemplation

ties when the contract was made. It bewould so in the caseequally
of a sale of the waswhich communicated to the carrierprevious goods,

them,when he received and when the contract entered intowas for the
of the seller to the sale.express purpose enabling complete

In asuch case the loss would be the difference between the atprice
thewhich were and the the wasgoods bargained, en-price consignee

market, direct,to sell them for in andabled the loss would be the imme-
diate and natural result of the carrier’s breach of contract as in the other
case.

caseIn the one the difference in the market is the measure ofprice
because it is assumed that the couldconsignee havedamages, certainly

them at the market hadsold the been in dueprice, goods delivered time.
fixed,the other case the sale wasIn made and the and hadalready price

beenthe delivered in due time the would have receivedgoods consignee
for them as inthat as the other case he would obtain-'price surely have

market anded the even more because he notprice; havesurely, might
thenchosen to sell.

for aThe the loss of sale would fall under thedamages denomina-
and,tion of without sale,notice of the offact such itspecial damages;

not be understood that such losscould a would have been foreseen or
the It is that theby carrier should un-contemplated parties. proper

the extent ofderstand the assumes,he and the conse-responsibility
of a failure on his and if noquences circumstances are com-part; special

to him hemunicated to be held for the conse-ought responsible only
which be to from hisquences flow breach ofmight ordinarily supposed

contract.
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in­that hetended toevidence provetheIn this case plaintiff’s
ifthat was soldhad a lot of woolthat hethe defendants’formed agent

atBoston, could not oncethat if itto and goit could immediatelygo
*railroad, toldthat theandanother agentshould send it bythat heway

the nextand it should freightgo byhim it the nextto send morning,
that thehave foundthecircumstances jury mighttrain. Under these

theofthe plain­entered into for purpose enablingcontract was express
sale, the defendantsand we thirdcoftheir contracttiffs to complete

the breach of their contract.occasionedwith the loss byto beought charged
Colver, N. 493.Y.Gri­ v. 16ffen

and delivercontracts to sellorIn cases of sales with warranty,the
for thecannot recoverheld that the vendee damagesit is oftengoods,

arising or theresale, the breach offrom warrantyloss of a contract of
519;6 A. & E.v.failure to deliver the Claregoods. Maynard,

68,7 Hill and cases cited.v.Masterton Mayor Brooklyn,of
however,cases, it that the contracts wereIn does notthese appear

resale, not comea and therefore couldmade reference to theywith any
But a differentbeenthe we have verywithin considering.principle

thethe contract is entered into forcase is pur-where expresspresented
sale,a to obtain some otherto orof one completepose enabling party

In this theis understood bothand it so by parties. respectadvantage,
to,Pothier, before referred are in In suchillustrations point.given by

within theare deemed to be ofcases the damages contemplationspecial
the parties.

Hutchinson,Berries 18 B.In the recent case of v. C.English (N.
445, a contract to sell and deliver to the awhich wasS.) plaintiff

soda, Russia,for sale in and theof caustic which was designedquantity
market,for a and before thedefendant knew it was foreigndesigned

Russia;sold in it thattime of he knew it was to be was helddelivery
the loss of the on indefendant was liable for the resale Russiaprofits

failure to deliver the to his con-caused defendant’sby goods according
tract, ofand additional costto the freight.

had to deliver to a farmer aSo where defendant agreed thrashing
fixed, it toat a was to be used thrash wheatmachine time inknowing

it,field, thethe and his failure to deliver wheat was theinjuredby by
rain, held that defendant was liable for" the since theit was injury

resultsuch to from the breachhave injurywell anticipatedparties might
Foord, 602,1 & Ellisof v. Ellis cited inthe contract. Smeed Sedg­

note;81, collected inin see also cases onwick on SedgwickDamages
335; them,333,ed.,4th Randall v. 1among Raper,Damages,

84,Ellis, whereB. & Com. Law defendant soldEllis Eng. 82),(96
“it bethe to Chevalier seedsome barley, warranting barley,”plaintiff
theand it with similar ofsold defend­warranty upon strengthplaintiff

not that kind of itant’s and it to be wasbarley, heldwarranty, proving
liable what was bound to histhat defendant was for vendee.payplaintiff
Towers, 401,&8 Exch. H. andalso v.See Waters (W. G.) Woodbury

206,Jones, 44 N. H. and cases cited.v.
in thewe think there no errorthese views was instructions toUpon

the in of the sale to theto for loss Delaine Com-jury damagesrespect
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asin the instructions toNor do we there errorthink was anypany.
359,onin the wool. Sedgwick Damagesexpenses looking upplaintiffs’

in fact is notcited, Thenote and cases 4th edition. urgedin objection
counsel.by

of wereThe in to the authority Cummingsinstructions respect
station atHe theto was agentfavorable the defendants.sufficiently

had fullthat he ofthe and he testified chargeNorthumberland depot,
; and alsostation heand at that althoughreceiving forwarding freight

receive,to fillthat his duties in to were weigh,testified regard freight
no to makehe hadand it off as soon as and that authorityget possible

road,contracts, of the andand no over the locomotive powerauthority
stock,freight, atlive any par-that he never to send exceptagreed any

time, defendantsfind that heldthinkticular we the legallyjury might
agent for thecontract sending freightas their authorized tohim out

next day.
on andthis weof the instructions point,This was the substance

If, of thefor the conveniencethink there was no error. corporation,
ofin a situationwas authority,voluntarily apparentCummings placed

make the contract inheld the as to ques-so out toand competentpublic
inbound, the had fact ex-tion, willthe defendants be agentalthough

innocent ofif the defendants were entirelyhis and evenceeded authority,
; of innocent is toone twomislead for when personstoany purpose

suffer, into the contract vol-to who misled the other byhe sufferought
ofthe in a situation authority.apparentuntarily placing agent

the soleclothed with ofthis the was chargeIn case agent apparently
and itat that well bemightand depot,receiving forwarding freight
duties to makeof histo within the ordinary agree-be scopesupposed

If suchsuch wasto time of powerments as the forwarding freight.
him,beenit must have and weone at that byby any depotpossessed

did.in as theywere well warranted findingthink the jury
113, that station whoit is laid down agents2 Redfield onIn Railways

thatto bind the theand forward have companyreceive freight power
terminus thata the of roadforwarded to beyondshall be pointgoods

hour, a notice publishednotwithstanding generalbefore a particular
road; andtheir own sowould not be liable beyondthat the company

York, 18 Law.Eng.and BerwickNew Castleis v. Railway,Wilson
127;443,; Backman v. Charles­on& 557­ Story AgencyEq., §

133;125, 131, Trunkv. Grand Rail­town, 42 N. H. Burnside
road, N. H. 554.47

count, the offered defendants asfirst evidence byto theIn respect
; and theof wasrush rejected jurythe freight properlyunexpectedto

theto the wool nextcontract carry byfound a freightbindinghaving
disturbed, ad-even if the evidence weretrain, not beverdict willthe

the carrier contracts tosecond count. carryunder the Whenmissible
antime, obstruction or evena nowithin temporaryprescribedgoods

athe will be de-of with engagementcomplyingabsolute impossibility
for when ahisfor toan action failing engagement;to performfence

isor himself hecreates acontract duty chargehis own uponbyparty
inorit accident bynotwithstanding any delayto make good,bound
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it hisbyhe have againstbecause might providednecessity,evitable
is law.createdotherwise, however, bythewhen dutyIt iscontract.

in 2 Red.heldit is294, and in note. Socaseson CarriersAngelí §
inis laid downdoctrine162, The samein note and cases.on Rail.

267, Lawrence, J.Clarke, 8 T. R.v. perHadley
must betherethese viewsWith

verdict.o'n theJudgment

Seaver, Jr., v. William Allen.William

for be takenquashto a writ a causerule, mighta a motion whichgeneralAs
time limitedabatement,in must be made within theadvantage by pleaof

in abatement.for filing pleas
in a acourt, particular case,shown entertainThe cause mayfor sufficient

abatement,in inin of a after the time forplea pleadingmotion the nature
expired.abatement has

writto a for insufficient endorsement is made afterquashwhen aBut motion
expired,in abatement has the motion will not ordi-time forthe pleading
amendment,if the furnishes aplaintiff, by promptlybe entertainednarily

endorsement.sufficient
notto the endorsement could be amend-bythe obviatedobjectionWhether

orment, taken motion within theby pleaif were time fixedthe objection
abatement,in quaere.the pleadingrules forby

Assumpsit. Plea, issue. The was thethe writ endorsedgeneral by
; filed,had never was furnish-been buta resident of Michiganplaintiff,

trial, thebefore the three after com-yearsed to the defendant shortly
writ, thethe defendant movedsuit. examiningmencement of the Upon

Theendorsement. moved forato it of plaintifffor want properquash
The thea endorser. courtnew grantedleave to furnishingamend by

made;amend; and sufficient endorsement wasa newleave toplaintiff
and the defendant excepted.

for defendant.Leverett & Blair

forClark plaintiff.

record,on theDoe, the endorsementthe defect in appearedJ. If
did, hisdefendant have motion.bythe might remedyas we itpresume

432; Ins. Prescott,36 H. H. v.& N. Co.Scruton al. v. Deming,
H.38 N. 398.
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