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A person who is an agent can only be guilty of knowingly selling
liguors for some other purpose than those specified. His appointment
as agent makes him a common seller for all the purposes specified, and
it is only where a man is a common seller without being appointed an
agent that the law makes him liable to punishment.

Under this law a2 man may be indicted for being a common seller, with-
out being duly appointed as agent ; or, being appointed as agent and being
thus authorized to be a common seller within certain limits, he may be in-
dicted as such agent, for improper sales, such as are not authorized by his
appointment. But an agent cannot be indicted for being a common
seller.

The same distinction is preserved and made more prominent in the
General Statutes. To charge a man with being a common seller, un-
der section 3, the indictment must allege that the respondent was not
an agent, and without this latter allegation no offence is charged. This
is an exception or qualification, contained in the same clause of the act
which enacts the offence, and by a well settled rule the indictment must
allege that the respondent does not come within the exception or qualifi-

cation. State v. Fuller, 33 N. H. 259 ; State v. McQlynn, 34 N.
H. 422.

! Indictment quashed.

State v. MoUuLTON.

"The provisions of section 22, ehapter 209 General Statutes, are not to be ap-
plied to eriminal trials.

APPEAL from the judgment of a justice of the peace, on a complaint
for an assault and.battery on Nathaniel B. Xeniston.

It appeared that the defendant’s wife was present at the time and
place when and where the alleged assault and battery was alleged to
have been committed. The defendant offered her as a witness, to which
the State objected. The court ruled against her admission as a witness,
to which the defendant excepted. The jury returned a verdict of guilty.

The questions arising on the case were reserved.

Ray, Solicitor, and Ladd, for State.

Fletcher & Hoywood and Burns for respondent.
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SARGENT J. Were the provisions of section 22, chapter 209 Gen-
eral Statutes, intended for application to criminal cases or to the trial of
civil causes only?

It was held in Stale v. Flanders, 38 N. H. 324, and in State v.
Connell, 38 N. H. 81, that although the language in the statute of
1858 was broad enough in terms, in connection with the law of
1857, making parties witnesses, to include criminal as well as civil
cases, yet that it could not have been the intention of the legislature to
have made so broad an application, and the law is construed as having
reference only to civil causes.

The provisions of chapter 209 from section 13 to section 23 inclusive,
relate to the qualification of witnesses. Section 13 is confined in terms
to ¢ any civil cause.” Sections 14, 15, 16, 17, 18 and 19 of the same
chapter were evidently never intended to apply save to civil canses. Sec-
tion 20 is limited in its application to four distinct classes of cases, all of
which are and must be civil causes. Section 21 contains a limitation
upon the provisions of section 20. And when it is said in section 22
that the wife may testify for the husband, or the husband for the wife, in
any case where it appears to the court that their examination as wit-
nesses upon the points to which their testimony is offered would not
lead to the violation of marital confidence, we must understand
the expression ¢¢in any case” to mean in any of the cases treated of in
the preceding sections, which are all civil causes.

We cannot suppose that the legislature intended to give the husband
or the wife the privilege of swearing for each other in any and all criminal
cases, until they should give the respondent the right and privilege of
testifying for himself, if he so elect, which had not been done when these
Greneral Statutes were passed.

This being the conclusion upon this point, it becomes unnecessary to
consider the other point raised in the argument, viz: as to whether the
examination of the wife in this case would lead to any violation of mar-
ital confidence.

Judgment on the verdict.




