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Manufacturing Company.v. Jackson IronH. WellsB.

Where the court makes an order that a shall do certainparty things prepara-
trial, time, continuance,to a within a limited as terms of a ortory where

continuance,the in order to obtain such makes aparty, voluntary agree-
time,ment to do within thethingsthe same same such beparty re-may

lieved from of such order or from the effect of suchtheoperation agree-
ment, when it is made to that such order orappear agreement was made

case,under a mistake or of the inmisapprehension real facts the
There can be no constructive of land without color ofpossession title.
If plaintiff’s A.,the color of title to lothaving entersgrantor, upon any part

lot, lot;of that him ofthis constructive the wholegives possession and that
would the his seisin of thegive plaintiff, such whole lotgrantee, that he
could maintain a writ of oneentry enteringagainst upon any part of said
lot without title.

But if title to lotplaintiff’s color of A.grantor, having only, makes an entry
B., it,upon possessionlot and takes of a of andpart afterwards conveys

lot A. theplaintiff, acquiresto noonly, plaintiff thereby right to, or seisin
of, lot B.

If one should take of the Mountpossession summit of Washington, and then
the same or the lot whichconvey specifically, it,or grant contains to the

he maintain a writ of against onemay entry any subsequentlyplaintiff]
without said summit.entering uponright

But if the plaintiff’s taken of thegrantor, having possession summit of Mount
lot,to some other whichWashington, plaintiff does notconveys include

summit,such the can take no benefit from hisplaintiff grantor’s possession
of notlands which he has to him.conveyed

case,In this title tocolor of &plaintiff’s grantor having Thompson Meserve’s
thereon,Purchase from one who had made an entry entered upon the sum-

mit of Mount andWashington afterwards conveyed &Thompson Me-
serve’s to the the hadplaintiff; plaintiffPurchase never been in posses-

mountain,sion of the summit of the and he introduced no evidence tend-
to that summit was within theing show said limits of said Purchase:

Held that could not maintain writ ofplaintiff'the a forentry the summit of
Mount Washington.

title,An entire to a who shows no intereststranger whatever in the—one
not in a to to the title ofpremises, position object his opponent. But—is

when he interested in the title to the premises,shows himself he may then
to show not an toauthorityhisrequire opponent only and aconvey con-

it,under that the under which theveyance but sale wasauthority made was
pursued.strictly

4, 1829,of withproperly compliedThe statute wasJuly by the deputy
State, in back to the collector ofof taxes thesecretary sending ofcopy the

towarrant had been sent him.which
be recorded in two orplaces offices,Where a deed andproperly ismay so re-

corded, lost, it,one arecord,and the is or oforiginal copy may be intro-
;to the other and from the whole theimpeachduced jury findmay what

•the deed was.original
orof an deed to himself of his titleproof original byAfter descent or devise,

a of a deed tó which hecopyuse an office is not aparty may butparty,
title,his chain of includingwhich constitutes a of the first orpart earliest

chain, evidence,in withouttitle the theprima showingas loss of thefacie
and of execution or delivery.withomoriginal proof
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to title in a third not in the chain of his ownwishing prove person,A party
title,his cannot until the has been soughtor use aadversary’s copy original

used,it,to then if itproperfor and effort made obtain and the is iscopy
to the of theprove proofcontents after that such wasonly original original

executed.properly
title, onlya of a deed is not used in a chain of it is evidence ofcopyWhere

of which it a ofproofthe contents of the is and whateverpaper copy;
if were also berequired producedexecution would be the shouldoriginal

in is used.case therequired copy
trial to avail instrumentwhen a on wishes himself ofOrdinarily party any

accident,and he thatprovein lost time should anwriting, by originalfirst
law,executed, the formalities andbywas with all requiredinstrument duly

secondly, lost;that so has been then canthe instrument executed heonly
evidence of its contents.give

witnesses, or theirlost instrument was attested should be calledtheyIf the by
for before other be received.testimonyabsence accounted canproperly

partybe the admissions of theproduced, oppositewhen witnesses cannotBut
to, thatdocuments, be resorted and when andof the of such mayexistence

of the or former instru-other evidence execution existence of suchall direct
the fact be circumstances.may byment is wanting, proved

executed acknowl-attested,a deed is to have been andproperlyshownWhen
recorded, that is evidence of itsprimaandedged delivery.facie

not andof is conclusive rebutted.delivery mayBut this evidence be
from,words, to, boundaries, ordinarilywhen used to areby, expressandThe

; are to be in that unlesswayterms of exclusion and understoodalways
in the makes it manifest that theythere is connection whichsomething

in sense.were used a different
the a town would be the char-Ordinarily lines and boundaries of governed by

if in fact location the town under thepracticalBut there was a ofter.
monuments,and andwith well defined marked lines but varyingcharter

charter, would govern.the such actual locationfrom
1806,made inplanold of the town in pursuancefact that there was anThe

1803,of that aof had some to show linetendencyan act the legislatureof
on the in accordancegroundand marked therewith.runwas

1832,townperambulatedthe town the line inselectmen of followingtheThat
the and that claimed to those lines as be-plan, theyas laid down onthe line

town, would to show a practicalthe lines the tend location accordingofing
the plan.to

a thehas called and then that he is agenta who witness findsparty,Whether
for certain have leave topurposes, putshallopposite party leadingtheof

witness, cross-examination,in the ato nature of a is matterthequestions
ofdiscretion the court at the trial.within theclearly

case,made or in aa the trialduring drawing mayof party,admissionsThe
evidence, conclusive, if made un-in but are not andreceivedproperlybe

ignorance case,or in of the real in thefacts theirmisapprehensionsanyder
or overcome.entirelydiminishedwould beforce

trial, forintroduced, upon a be usedupon single point, may any pur-Evidence
trial,the itwhich, maycourse of theduring competent.becomeforpose,

in Bart-is same action which an was deliveredthe byopinionThis1.
term, 1866. trial thethe law At thisJ-) juryadjournedat Augustlett,

shouldadvisable that the raisedbut it seemed legal questionsdisagreed,
trial.term went anotherat the law before the case to juryconsideredbe “10, land,1860, a tract ofdated for partJuly beingof entry"Writ
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Purchase, in the& Meserve’sa tract of land asof known Thompson
town, and bounded asCoos, theof but not limits ofwithin anycounty

Grant,Pinkham’s sonorth-west corner ofat thefollows: Beginning
thecalled, line ofin said N. 8 W. to southerlythencecounty; degrees

called,Grant,& so in said thence south-Low Burbank’s county;
Grant, to the northwestthe & Burbank’son line of said Lowwesterly

;of Purchase then 1corner the tract known as Jeremiah S.Chandler’s
Grant;the said Pinkham’sand one-half W. on line ofdegrees easterly

thethence said Pinkham’s toon the line of Grantnortherly westerly
of one other or of land with theAlsoplace parcelbeginning. piece

Coos, all thatand tractsituated in said ofappurtenances, county being
of land called and & Meserve’s Purchase.”known as Thompson

Plea —“ And Ironnow the said Jackson Manufacturing Company
&c.,and allcome defend when and as to of said demandedtheir rights

called & Meserve’s Pur-situated in saidpremises, place, Thompson
chase, and atsituated north a line which commences aof large spruce

Grant,tree which line and isstands on the of markedwest Pinkham’s
north,theon south 88and west sides and from thence north†, running

west, one and and eleventhousand hundred rodsdegrees eight fifty-nine
links, 1867, it,to a fir P. around saidmarked with witnessesS.post ‡

Wells,thethat render the same to said be-cannotcompany say they
not,cause they are nor were the time of forthatsay they they, suing

the Wells, since,writ saidaforesaid of or at time tenantsthe any
;thereof or of the and this are tofreehold Where-readythey verify.

fore, as to all of said and north of said line withland premises lying
writ,the and that theof theappurtenances, judgmentthey pray

;same be as andand to all of said land southmay quashed premises.
of said Purchase,line and thecalled withSargent’s appurtenances,
the said the said Wells ofthat did not disseizecompany theysay
the same in hismanner and as the hath thereof inform said Wells
said writ thisand of said Com-supposed; Jackson Iron Manufacturing

onthemselves thepany put country.
• Heywood.”By their &attorneys,, Fletcher

“ And the said as to that said defendants’of the pleaplaintiff's part
them above and whereof theby themselvestheypleaded, put upon

like;doth the as to that much of said ascountry, and arid so pleapart
disclaims a of thethe demanded thepart plaintiff acceptspremises,
same.

Ray Ladd,&hisBy attorneys,
Bingham.”A.H. & G.

Term,2. a1867,At the for trialNovember Trial pressedplaintiff
;of this case either at of that term or at an term de-the close adjourned

fendants the thennot be case or atthat could to tryalleged readythey
court,an the thatterm. It intimated to defendants bywasadjourned

if should and should entera to for mesnethey bondgive respond profits
into an set forth ideasimilar to the one hereinafter ofagreement (the

waswhich in at least they mightsuggested by counsel,)part plaintiff’s
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rathera nextcontinuance to the term. Accordingly,regularexpect
a toterm, bondthethan the case at an defendantstry adjourned gave

secure and also entered into themesne agreements,profits, following
clerk, 14th,filed the 1867 :with Nov.

“ C., Term, B. v.ss.Coos S. J. November 2867. WellsHenry
theIt isJackson Iron by partiesagreedManufacturing Qompany,

thatfollows, The defendantsin the above action as viz: 1st. agree
title, so farthefurnish a ofwill the counselthey plaintiff's specification

whom, andas when the and to of every grant,Stateby anygranted
Pur-of land the ofor included within boundaries Sargent’spiece parcel

ask tochase, them, claim oras claimed the said defendantswhichby
boundaries,deducted from the entire of land within saidhave quantity
of titlesaidand of the or where the evidencedocumentaryplace places

recorded, to theexhibitor titles be and that the said defendantsmay
in-not whichcounsel all evidence recorded theydocumentaryplaintiff’s

doneof this betend to offer on the trial of this action. And that all
1st, thethatMarch 2nd. is both1868. Itby by partiesagreed

side onon eitherexecution and of all deeds and useddelivery copies
admitted, thatandtrial in the case bethe former and referred to printed

trial areon the formerall to the of usedobjections captions depositions
waived.

Bingham,Ray,& H. & A.Benton Gf.[Signed]
Attorneys plaintiff.for

Hey wood,Burns, Fletcher &
Attorneys for defendants.

the summit ofwas the title to1. The chief matter in controversy
and asitPlaintiff claimedMount by prior possessionWashington.

Purchase; claimeddefendantswithin & Meserve’sincluded Thompson
it Purchase.that was within Sargent’s

of to showitems evidenceThe introduced the following eightplaintiff
title:a paper

of Newand House of1st. A resolution of the Senate Representatives
40,1831, ch.22d, 1831, 51),June pageHampshire, approved (Laws

Governor, and con-and with adviceand the byempoweringauthorizing
Commissioner, sworn, andbeCouncil, toof the to a Landsent appoint

the timeexecutive forthe of theto continue in office during pleasure
sale, suchto pub-it shall be to advertise and exposewhose dutybeing,

lands be-and to sell and convey any-lic lands as he thinkmay proper,
latitude, suchnorth forsouth of 45theto State lying degreeslonging

interests of the State mayas to theconsideration such Commissioner
thereof; firstwhich deedsto execute deeds beingto andseem require,

State, forbe effectualshallin the office of the ofrecorded Secretary
land, theto suchand title of the savingall the Stateconveying right

and; ofthat all the surveyingexpénsesof providedjurisdictionright
theshall besuch lands by grantees.paidconveying

nominat-andof the Governor Councilof the2nd. Copy proceedings
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27th, 1831,Commissioner, JuneJames of as Landing ConwayWilley
1st,and 1831.him Julyappointing

‘‘ toas Land pursuant3d. of CommissionerCommission said Willey
1831, and22, herebya givingresolve of the Junelegislature passed

byand grantedall andunto theyou authority givengranting power
“resolve,” the executiveofsaid theto hold said office during pleasure

sub-2d, took and1831,dated a that said Willeywith certificateJuly
Commissioner, 3, 1831.oath Landscribed the of office as Sept.

Commissioner, toLand4th. of Willey,deed—JamesquitclaimCopy
;8, 1835Meserve, JulydatedSamuel W. and P.Thompson George

of,- of3, Secretarythe office1835 recorded inacknowledged August
“; ; theState, 10, consideration, following$5001835 conveyingSept.

of Pink-land,tract cornerof viz : at the northwestpublic Beginning
Grant, ofham’s to south line Shelburnethence therunning westerly

Grant, north-to theAddition and ofthe south line & Burbank’sLow
Grant; the eastoneast of due southcorner Chandler’s thenceJeremiah

Grant, toline lineof said so that east extendingChandler’s far a due
; thence12,000the acreswest line of said shall containPinkham’s Grant

on to the first bound.”said west line•northerly
Bellows,to datedQuitclaim5th. Johndeed—Samuel W. Thompson

;27,and 28, ; 1860 considera-1858 recordedMay Aprilacknowledged
“tion, $20; Purchase, the&the Meserve beingconveying Thompson

same tract of and Georgeland sold and to the said Thompsonconveyed
State,Meserve,P. said byLand forby James CommissionerWilley,

28th,deed dated 1835.”July
Hitchcock,Quitclaim6th. It.P. to JohnMeserveGeorgedeed —

24, 1854;1854;11,dated and con-May recorded Mayacknowledged
sideration, ;$500 in deed.asdescribed thepremises Willey

Bellows,Quitclaim7th. dated MayB. Hitchcock todeed—J. John
12; 13, 1854; 25, 1854; con-recordedMayacknowledged Sept.
sideration, ;$500 in deed.described as Willeypremises

Quitclaim8th. and acknowl-to dateddeed—John Bellows plaintiff,
; ; ;28, consideration,10, $8001859 recorded 1859edged July August

described as inpremises deed.Willey
:The items titleintroduced the ofthreeplaintiff paperfollowing

1st. and P.of GeorgeW.Copy quitclaim deed—Samuel Thompson
;Eastman, 1,Meserve to 1839Daniel and Februarydated acknowledged

1840; consideration, ;19, $500recorded May “Begin-description:
at the of land ownedsouthwest corner Daniel Elkins’ning formerly by

mile;Hanson, thencethenceJoseph northerlydue west onerunning
to & Burbank’sto LowPinkham’s three milesparallel Grant about

Grant; to the north-thence said Low & Burbank’s Grantwesterly by
Grant;east of south on saidcorner thence dueJeremiah Chandler’s

Grant, to Pink-Chandler’s so that east saidfar as a due line extending
; Grant;10,000ham’s due toshall east saidGrant contain acres thence

; ofthence a aon said to first itGrant the boundnortherly being part
tract of laud Commissionerwhich we of LandWilley,Jamespurchased

State,of 1835,said on his deed of thatD.,the 28th of A. asday July,
date more ?”will showfully
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2nd. of deed—Daniel Eastman toCopy warranty A. Whit-George
Wetherell,and John dated and 7, 1840;ney re-acknowledged May

18, ; ;consideration,corded $5001840May described aspremises in
deed of & Meserve to said Eastman.Thompson

3d. Quitclaim A.George Wetherell,John G.Whitney,deed —
EaulknerCharles and Anne S. Eaulkner to 8,dated Decemberplaintiff,

;1858 9, 1858,three first Decemberacknowledged by grantors, by
;13, ;the fourth December 1858 recorded 23,Decembergrantor, 1858

$500;consideration, all the title toconveying the tractgrantors’ of
*‘Purchase;land asknown & Meserve’s ourThompson title and inter­

est in said derived under a deed from Danielpremises being Eastman to
John Wetherell and A. recordedGeorge with theWhitney, records of

-31, 542,deeds of 543,Coos bookcounty, and under apages deed from
C. to said Wetherell &Joseph Cady also recorded withWhitney, the

recorded deeds of said to wrhichreference iscounty, made.”hereby
The theintroduced two items of taxplaintiffs title :following

Bellows,1st. Deed —Charles 1846,Sheriff and Collector for to
dated and ;C.Joseph Cady, 1848acknowledged JanuaryY8, recorded

17, ; consideration, ;$20.711852 :April “The whole of onedescription
undivided,undivided half in common and in an unor-unincorporated,

Purchase,called & Meserve’sganized place Thompson one-half of said
on, sale,tract Meserve;been beforehaving P.paid by theGeorge

said theC. bidderCady andJoseph being legal of the residuepurchaser
;on one undivided half of the whole ofunpaid being & Me-Thompson

Purchase,serve’s in said at acounty, vendue notifiedpublic andlegally
Coos,Hotel, Lancaster,holden'at the Coos in in said of on the 26thcounty

December, 1846,of for the collectionday taxes,of non-resident assessed
the 1844,treasurer of said for theby hiscounty, warrantyear by dated

25,1846, and returnable on or before theMay ;first 1847day January,of
with that the saidwarranty law,Charles Bellows had conformed to the

that,and as sheriff and collector he had as far as thatgood right, right
the of hismight own acts anddepend upon regularity toproceedings,

sell and the same.”convey
2nd. Quitclaim Bellows,toJoseph C. John datedCady anddeed—

; ;18, 17,1848 recordedacknowledged January 1852 considera-April
tion, $20.71; one-half of &premises Meserve’s Purchase inThompson
common and undivided.

Plaintiff also introduced an office ofsubsequently deed fromcopy
Bellows, sheriff, Meserve,toCharles P. dated and acknowl-George

3d, 1848; 8, 1848;June recorded Juneedged one-half ofconveying
& Meserve’s Purchase.Thompson

3. When the theof deed from to & Meservecopy Willey Thompson
offered,was the used on the formerbeing defendants(it copy trial),

that James toobjected be one of theWilley witnesses.appears Sub-
in was,that 1835 theresequently plaintiff besides the Landproved

Commissioner, another inJames The court under-Willey Conway.
stood that for the trialof this it was not but that cer-purpose disputed,
tain introduced that John wasdepositions by Wetherellplaintiff proved
dead, thatand John G. & AnneWetherell S. Eaulkner hiswere only
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Commissioner, was aLandIt thatchildren. James Willey,appeared
and died in 1859.surveyor,

fortestifiedone of the4. W. grantees,Samuel Thompson, original
himself, he entered on theMeserve andthat after the deed toplaintiff

deed, times.in at two or more Againstdescribed the Willeypremises
ask him: “At thetowasdefendants’objection, permittedplaintiff

what,deed, ifwrasin undertime that entered and youryou possession
hold,claimed toboundaries there on the to youwere whichany, ground

answered, boundsand The witness the Wil­to which you occupied?”
“made, : northwest and west cor­and he and described them Theley

ners, stones, about aline come mileof the southbeing piles making
south of Mountsummit of Washington.”

were made six orOn cross-examination he testified that these bounds
; that claimedthe that meant to hebefore deed and he sayeight days

;to more than that hethose bounds that he to themnever anyoccupied
claimed the land there.

Meserve,P. of testified forone the plain-George grantees,original
tiff that he had that he had takenhad some inexperience surveying;

;Road,from from andPinkham’s a base line tosights having operate
concluded, taken,that he had then that Mountfrom the observations

Purchase, and that it would bewould not be inWashington Sargent’s
&■in Purchase, far south.Meserve’s if it cameThompson enough

Commissioner,5. James C. testified forson of the LandWilley,
that out thehe was with when he ran Iron Oreplaintiff, his father

Tract, a of toland near Purchase.piece Subjectungranted Sargent’s
defendants’ of saidto in the deedwasexception, plaintiff permitted put
Tract, Eastman,from Commissioner, datedJames to DanielWilley,

3d, ;1835 it. TheJames that heJuly C. witnessedWilley testifying
same witness a deal.testified that his was from homefather gone good

“Plaintiff asked : hehim father at time whenWhat did anyyour say
was home, heas to to and whatwhere he wasleaving survey,going
was to ?”do The outwas ruled andgoing excepted.question plaintiff

Chandler,Plaintiff offered minutes of his ofWilley’s surveys Sargent,
and Purchases,& excluded.but the minutes wereMeserve’sThompson

that heSamuel W. testifiedrecalledThompson, bybeing plaintiff,
knew deed,the land toincluded in thethe boundaries of Willey Thomp-

Meserve,son & ofsouthand that Mount was in the partWashington
tract; but,the cross-examination, that hisit knowledgeupon appeared

was in his com-derived from whenthe madeentirely survey by Willey,
deed, that theseveral before notpany, the it didanddays appear

“witness, inmeasure,” inhe assisted wayanyalthough helped Willey
; the eastcalculations and he knew oftestified that hemaking nothing

;line of notPurchase, he didChandler’s was him thatwhat toldexcept
know far hishow he south end ofshould have to to find the grant,go
to 12,000 ;take acres that include Mount Washing-he knew it would

“ton, the we ran it atby the time.”way
1835,He also surveytestified that in the of he Willeyseason helped

toPurchase;Purchase,Hadley’s and subjectsouthwest of Sargent’s
was ourhe was allowed to “Willeytestify:defendants’exception,
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in that all that roundsurveyor and made in aboutcountry countryplans
there.”

Plaintiff to this the :witnessput questionsfollowing
“1st. 12,000State whether or not at the corner of thesouthwest

acres Meserve,the deed of to and everconveyed by Willey you you
monuments, so,made and if when and where?”any

acres, found,2nd. 12,000did the refer-“Howfar extend withyou
to the two of stones and made ?”ence youpiles Willey

“3d. What did asafterwards to where the southwestWilley say
corner of the & landMeserve was ?”Thompson

“4th. What did inwas included in the tract as embracedWilleysay
the deed ?”

5th. witness had testified : “I ahad talk with after(After Willey
“deed,the as to the boundaries of tract described in :the Whatdeed”)

did he at that time asto to where the southwest corner ofsay you
was, what,& did heMeserve’s Purchase and ifThompson anything,

it was ?”say
The above were all excluded andquestions plaintiff excepted.
Plaintiff introduced the witnesses toof severaltestimony tending

show of Mount of thepossession the siteWashington, especially Tip-
House, Bellows, 1851,John at some and 1854.Top by time between

built,6. Samuel F. testified that in 1853 he with othersSpaulding
House;under Bellows,leave from John the and that after-Tip-Top
others,wards he went into with Hall and owners of Sum-partnership

“cross-examination,mit’House. him : Don’tdefendants asked'Upon
that Hallyou know in underwith to the Jacksonarranged Pingree go

Iron ?” Plaintiff to isManufacturing questionCompany objected (it
believed on the that the was in Witnessground arrangement writing.)

“ ; ;:answered Hall asked if I would a lease I refused Iutterlysign
did after,not ofknow till two whenarrangement years Pingree pre-

lease,sented $60 a rent.” There was someclaiming year testimony
mountain,Bellows,to show that John under a claim to thetending

built, build,or a to to theroad the House or towardsGlenhelped pony
summit.

7. defendants’ Samuel W. wasobjection,Against Thompson per-
road,mitted to inthat the lower end of this near the1851 Glentestify

House on the land in was on one occasion barred by(not controversy),
per-chains,and and no one allowed to till Bellows’pole theypass got

mission.
rested, nonsuit,8. Plaintiff a on thedefendants moved forhaving

that there was no evidence to show that the summitground legitimate
of Mount was in & Purchase. Dur-Meserve’sWashington Thompson

counsel,motion,the adiscussion of this in todefendants’ing reply
court,from thequestion admitted that the tract described in their plea

included summit of.the Mount Washington.
overruled,The motion afor nonsuit was and defendants excepted.

title,9. Defendants introduced the items of (plain-following paper
defend-,tiff to first that not indeed for itobjecting wasimmateriality,

ants’ chain of :title)
Commissioner,1. 1st. of Landdeed—JamesCopy quitclaim Willey,
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;31, recordedctl., 1832dated andet ackowledged Mayto Jacob Sargent
;consideration,5, 1300State, :1832of Junein the office of Secretary

‘‘ State, and ofcountyland in saidtracta certain ofconveying public
cornerCoos, northeastfollows, : on theand described as viz Beginning

Bartlett thebysaidDorcas Eastman ofof a lot land to widowof given
three and onedue westthenceof New runningLegislature Hampshire;

course, extend-miles; afar as that due eastfourth thence due north so
Grant, shallor Pinkham’sto line the of Jacksonthe west of towning

of Jackson25,000 ; linewesterlycontain thence on saidsoutherlyacres
thereof; afar that dueso asto the tbence southcornersouthwesterly

; acres150west shall strike the first mentioned bounds exceptingcourse
Eastman, describedwhich I in said premises,have sold belongingOtis

show; describedthe aboveas his and if ofdeed will more fully any
State, theyof saidbeenhave heretoforepremises granted by authority

many on thesame,are to be the and as acres annexedreserved ofout
Grant.”tract Pinkham’send of above describednortherly adjoiningthe

Williams, datedMeserve, sheriff,2nd. toP. Jared W.GeorgeDeed —
7,1844; 1844:18,and recordedJanuary Februaryacknowledged

“ I, of Jack-Know all that P. Meservemen these Georgeby presents,
son, ofsheriffin and of Newthe Stateof Cooscounty Hampshire,

1841, unin-said onCoos, of for theof and collector taxes yearcounty
inca-to beso few inhabitants asin saidcorporated havingcounty,places

do, in meofficers,of the authoritythe virtue oftownpable bychoosing
State, dollarsvested in ofthe laws of this and considerationby twenty-one

hereof,and cents, to me in hand before the bypaid deliverytwenty-eight
Lancaster, ofJared and NewWilliams of in the of Coos Statecounty

Williams,to him the W.sell and said JaredHampshire, hereby convey
his heirs the the andand whole of unincorporated unorganizedassigns,

Coos, lot num-called in said ofPurchaseplace countySargent’s except
22same, inber 6 in the half the lot numberthe third west ofrange,

the 10of lots numberssecond undivided half thetherange, following
two,18 in and numbersin the first numbers 12 and 18and range, range

1, 6 and13 inand in and 12 4th and numbers19 third range, range,
fourthfifth, redeemed,12 in inand 20 in 18lots numbered second range,

sale; Wil-18 Jared W.in fifth before the the saidrange,range, paid
auction,liams the atthe bidder and of samebeing legal publicpurchaser

coun-Hotel, saidand at in Lancaster innotified holden thelegally Coos
D.,Coos, 1843,of collectionon the for thety 10th of A.Januaryday

forofof taxes the the Statenon-resident assessed TreasurerState by
1841; theD.,the withto and to hold the saidA. haveyear premises

Williams, and as-histo him the said heirsJared W.appurtenances,
forever; I, Meserve, covenantand the dosaid P.signs herebyGeorge

Williams, inthat,with the the sameW. sale ofsaid Jared in making
andsaid theI in all to directionsmy have conformedcapacity, things

; andthat sheriffrequisitions of the in that and aslaw behalf provided
aforesaid,collector uponI have as far as that may dependgood right,

thethe andof own acts and sell conveytoregularity my proceedings,
same in manner aforesaid.”

3rd. M.Quitclaim Herring,deed—Jared W. toWilliams George
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dated, 1844;27, consideration, ;and recorded $150acknowledged July
same as in last deed.description

Meserve,4th. M.Quitclaim to P.George Herring Georgedeed —
; ;9, 5,dated and acknowled 1846 recorded 1846 consider-April May

ation, $100; deed,same as in last “and the half oíwestdescription
insaid lot number 6 the of lots inthird addition.”range

P.5th. MeserveQuitclaim to E. Coues andSamuelGeorgedeed —
1846;David dated and Sent. recordedPingree, acknowledged Sep-

1846; consideration, $140,26;21,tember same as in lastdescription
deed.

6th. E.Quitclaim deed—Samuel Coues and David to de-Pingree
; Coues, 18,and 1853,fendants dated by Novemberacknowledged

25, ; recorded, 27,October 1855 Octoberby Pingree,acknowledged
; consideration, $1,000 ; land1855 the last deed.being conveyed by

then theDefendants introduced to sustain hisevidence taxfollowing
title:

Laws, session,1st. 1840,An act of the November ch.Legislature,
501, 23,DLXXX, 1840,December to raise taxationapproved byp.

$60,000, warrants,and the Treasurer to issue his etc.directing
Pinkham,2nd. The court was satisfied of that all theby testimony

records, toand taxbooks titles which were in the officerelatingpapers
1848,of burned,the clerk of the courts of Coos werecounty, January

and that of said returned to saidnone office before 1848 arepapers
innow said office.

13, 20, 27, 1842,3rd. of the of andA7".H. Patriot OctoberCopies
:the noticecontaining following

“ ss.of New notice isState PublicHampshire Coos, hereby—
to and of land inthe owners thegiven proprietors following Townships,

Grants, of Coos,Locations and in the so muchCounty that of said
the,Locations and will beGrants sold at atvendueTownships, public

Lancaster,in in onCoos Hotel said the 10thcounty, ofTuesday, day
next, forenoon,at ten o’clock in the as will the severalJanuary satisfy

Grants,andwarrants issued said Locations theTownships,against by
State,said forTreasurer of the State taxes raised an actfollowing by

State, 23d, 1840,of the of this December and en-passedLegislature
“ State,titled An act to raise thousand dollars for use of thethesixty
assessed,to be collected and into the on or before theTreasurypaid

December, D.,first A. andof 1841” incidental unlessday charges, pre-
wit:tovented payment,by previous

Tax. 'Warrants. Total.
B ean’s Purchase 2.40 1.00 3.40

Purchase .60Crawford’s 1.00 1.60
Chandler’s Purchase .60 1.00 1.60

paidDixville over 7.80 1.00 8.80f
Sargent’s Purchase 1.20 1.00 2.20
Success, paid by22 Hallcents S.

Portsmouth,of 12.60 1.00 13.60
MESEBYE,GEOBGE Sheriff.P.

17,Jackson, September 1842.
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Democrat, 4, 11, 1842,ofof4th. OctoberOoosCopies County
notice, ofevidence the ofthe same and contentscontaining secondary

18,the the ofadvertisement in Democrat October 1842.Coos County
1841, a ofIt that to Purchase hadSargent’sprior portionappeared

Jackson, to Bartlett.been annexed to and another P.portion George
1844,Meserve, tosheriff of Coos from 1839 testified for de-county

sale,of tax &c.endánts at as to those ofOnlylength particulars parts
foundedhis are on which thetotestimony given plaintiff exceptions

the tax title.ofvalidity
“shown,The to the witnessdeed Williams said: Williamsbeing

offer, Ibid off all described in that deed. As to the stated the tax and'
costs, theand asked who would tax and costs for least number ofpay

;acres no other one I struck it off to him.” Plaintiff’s exam-bidding,
“ination : number of acresWe made calculations of to tax. Hadget

a of the a man came wouldIf to estimateGrant. amountplan pay,
it,lot, it, balance;of tax and sellon his take deduct for we would

; lot;take tax and costsamount -of find out number of acres in in esti-
Jackson,whole tolot we deducted annexed I think.mating part Did

not receive on land in after sale.Jackson Southeastpay ofportion
Bartlett;Purchase is in think lots commence at end,southSargent’s if

1,Iso Lot third is inNo. Bartlett. If 1No.suppose range was re-
case,it must have been sold. If that is thedeemed. I must have sold

Purchase;the whole of I undertook to deedSargent’s toaccording my
now,sale. Cannot tell amount before or after sale on ofpaid theseany

lots; we to tax and costs asendeavored near asapportion we could.
4,000Think about Jackson;acres of Purchase inSargent’s do not

Bartlett; ;know how in never knew never mademany any estimate of
it; I deed,sold tract asthe whole bounded in theprobably is,that I
do not now remember what I did sell. I had ofplan Pur-Sargent’s
chase, to be of and I usedcopy Willey’s plan, thispurporting plan.
In the sale I made no of lots orreservation saidany grants to come
within the ofboundaries that plan; Deputy returned sameSecretary

sent;I certified that had beencopy nothing paid.”
resumed,Defendants’ examination fromWarrant Treasurer di-—“

;rected me to collect a tax on Purchase saidSargent’s aboutnothing
acres, sale,number of or the in Jackson. At 10th,part January

1843, I do not remember about the numbersaying ofanything acres
Jackson;theor in I Purchase.”part Sargent’sput up Afterwards

the witness recalled the defendants thebybeing produced heplan had
“sale,at :the and as follows When Itestified deed togave my Wil-

;liams 1 had this I I was this inbyplan suppose guided copy, making
Williams, certainto in as to oneconveyances ofparticulars; the ex-

lots, the should thinkI was Icepted by plan; probable was,guided as
to the other as lots arelots. So far and concerned andranges named,
I was this I used this inbyguided copy; copy receiving payment of

;taxes it was all the I had.guide
“examination; 2, 2,Plaintiff’s Lot in to therange according plan,

Jackson; would,would in Ibe Bartlett or so lot no. 1 insuppose, 3d
;lot 10 in 1st would come in Jacksonrange; lotrange probably 6 in



502 v.WELLS IRON [Coos,COMPANY.

would, think,3d I fall in I offeredPurchase. Sar-range Sargent’s
Purchase, warrant; as Ias named in the on the tablegent’s layplan

; Iwas sale can’t what I Intell expected. exceptions,making stating
referred to to athe or similar one.’’plan produced,

had the inBefore the witness been recalled to above testimony,give
of the had the fol-connection with the raisedproduction plan, plaintiff

title,to tax :defendants’ vizlowing objections
defence,10. It the whole1st. from of the that thetestimonyappears

of Purchase that of said Purchase in JacksonSargent’s including part
sold,and the liable toBartlett was when not so included wasonly part

he sold.
(Plaintiff the for that reason the saletakes was voidiíi totó.)ground

Purchase, is,2nd. that theThe list was of of unorgan-Sargent’s
Purchase, a ofized and the sale was of and ofpart, Sargent’s part

Bartlett; anda of the theJackson and of and redemp-part payment
tax, redeemed, oftion of the so far as the same was and was Sar-paid

Purchase, aand of Bartlett and Jackson.gent’s part
claims that and all be in ac-sale other mustproceedings(Plaintiff

cordance with list.)
that and the lots3d. The lots redeemed theirpaid only- pro-paid

Bartlett,to a and ain Purchase and ofreference partportion Sargent’s
; hence,of if the of Jackson’sonlyJacksonpart portionunorganized

Purchase, thewhich taxes were not was sold for the balanceon paid,
much, the forof tax it was sold for too and sale was voidnot paid,

that reason.
wasnot and it should what amount4th. It does appear, appear,

it,sale, and what it wasthe who on of landbefore quantitypaidpaid
sale, andthe amount of tax was at the time ofand what unpaidpaid,

costs; ;lotsof also what were redeemedseasonably bythe amount
;whom, that the taxwas for and how much ofand what paid purpose

; and that sum theremained how withand costs then unpaid compared
and havesold not redeemed tothe lots ought paid.sum

deed, that lotsfrom the on certain the tax wasIt paid5th. appears
redeemed,sale, andand that certain lots were seasonably except-before

deed, lie, thatit not those lots norbut does whereed in the appear
the land invery controversy.are notthey

lots,shown, and lo-allotment has been the size6th. No although
deed;not are the hence nodo inof whichcation appear, excepted

of itsto has shown reasoncan be what been byor effect givenforce
uncertainty.

backof warrant sent the was sent7th. The secretarydeputycopy
of Thussheriff, a of that as law.requiredthe instead byto copy copy,

therefrom,in the office was takena secretary’sbelonging deputypaper
a have been used.a for which shouldused for copyand purpose

Meservo, collector, itfordeed of as is void uncertainty;The8th.
in what of Purchase is thereby,any way, part Sargent’snot appearing
what isandconveyed, excepted.

that on want ofintimated theThe court having objection, grounded
one, Me-a serious the recalledto was defendantsas locality,evidence
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had;serve, stated,testified thewho as and heabove produced plans
the defendants also offered a similar to thesubstantiallyplan, copies

Meserve; and defendants offered evidence to showproduced by tending
that their last madewas the of Purchaseplan planoriginal Sargent’s
by Willey.

“11. The evidence,asdefendants offered all these ofplans pieces
to them,anshow allotment.” The court admittedtending pro forma

and plaintiff excepted.
Alexander,called who testified that heSubsequently Samuelplaintiff

was one Purchase;of the of that in Au-original grantees Sargent’s
1832,orgust to andhe some of thatSeptember, Willeygot go survey

land, ; ;and make aout left it to him how much to he wassurveyplan
to do to make that thisout a so land be dividedenough couldplan

he, himself,the wasamong that forproprietors; acting(Alexander)
and land;for the other owners of the that he afterwards thought(he

that,rather late in same a fromreceived after theWilley;fall) plan
proprietors other,had marked out the on the to eachlots plan quit-they

other, 22, ;claimed to each 1832 that theDecember plan byproduced
defendants was butnot the he thinkshould itWilley wasoriginal plan,
a true that he ten dollars forcopy; andWilleypaid making survey

Theplan. andwitness was afterwards recalled testified as :follows “I
tract,went to to that it,him or ato of so thatWilley get survey part

he could make out a so that the could make a divisionplan proprietors
of it. I told ahim then to and out of it intosurvey lots andpartgo

it;make the bounds, and the of so thatmake we could ituse toplan
divide would doHe said he it. I did not limitamong himproprietors.
to ;further than him tothis I wanted on and doanything itgo right;

hethought understood it better than I did. When the was return-plan
ed to me it was thecross-examinationOn witness :testifiedaccepted.”
“ I told him to of Purchase makesurvey Sargent’s theenough (and

court,'to a Themake for us.” before Alexanderbounds), testi-plan
fied, title,overruled the to the taxpro and theforma, objections plain-
tiff excepted.

12. State,Defendants called the of whoSecretaryDeputy produced
the record, had aoriginal of which introduced of the deedplaintiff copy
from Plaintiff,to & Meserve. under theWilley Thompson foregoing

record,agreement, to the introduction of theobjected and alsooriginal
on the that aground could not be anotherbycopy impeached butcopy,
it admitted,was to Thesubject recordplaintiff’s exception. original

deed,contains no evidence of there been a seal on the andhaving reads
“ to the southeast corner of Jeremiah Chandler’s Grant.”

As it that south linethe of Low &appeared by Bur-plaintiff’s plan,
bank’s Grant would not come near southeast cornerthe of Chandler’s
Purchase, ;but would strike the corner the courtnortheast now .suggest
the question, whether the localities laidcorrectly down on(supposing

“words,the the cornerplaintiff’s southeast mustplan), beof”, re-
also, deed, seal,andjected, whether the not under wouldthough not

ruled,color of title. thatthe courtgive hadfinally plaintiff not(As
shown what was included within the as claimeddescription, by plain-



504 WELLS v. IRON COMPANY. [Coos,

tiff, no were made the above Subsequently plain-rulings upon points.)
tiff was allowed to into defendants’subject put evidenceexception,

Records, 23, 1840,31, 560,Coos madevol. the record Mayp. being
deed,of the same to the first introduced byexactly copyconforming

Itfrom the record in office. inplaintiff Secretary’sDeputy appeared
trial, mislaid,the course of the that deed was lost or and inthe original

the of introduc-the court there sufficient foundation for thewasopinion
tion of evidence.secondary

13. Defendants to towere subjectpermitted, exception,plaintiff’s
1786, Bucknam,introduce act of another toMcMillan andappointing

sell certain lands.State
deed,14. Defendants then offered an office of a dated Novem-copy

Atkinson,30, 1796,ber from Bucknam and others to K. con-William
24, 38, &c., of and Tread-lots southwest Wentworthveying Rogers,

;well’s theLocations which lots defendants claimed within boundswere
innamed in the deed to and others 1832. Defendants offered anSargent

affidavit that searchwhich satisfied the court but hadunavailingproper
been made late K. At-for the the of the Williamamongoriginal, papers
kinson. that to showPlaintiff defendants could not beobjected permitted
that of Purchase had been but theany part Sargent’s previously granted,

Plaintiff then that there was no evi-objection was overruled. objected
dence of The officeexecution or of the deed to Atkinson. copydelivery
was excluded and then offered an officedefendants Defendantsexcepted.

deed, 15,1796,aof K. Atkinson todated December from Williamcopy
38,McMillan,John lot R. Locations. Plain-W.&T.conveying adjoining

tiff because not notified of this evidence under theobjected, agreement;
Atkinson,because it has no to a from the toStatetendency prove grant

immaterial;and hence is and because no has laidfoundation been for
the introduction of evidence.secondary

The office was excluded to defendants’ Sub-subjectcopy exception.
defendants to offer some evidence showtosequently proposed tending

deeds,an allotment made some time later than these in withconformity
deeds,the deed other and aAtkinson and from the of Mc-plan papers

Millan, but no ofoffered evidence or occu-possessiondeceased),(now
other than that the lots are marked on the there nopancy ground, being

marked,evidence whom were so or whom the allotment wasby they by
made; the defendants thenand to offer the above officeproposed again

; inadmissible,but andthe court ruled the evidence de-copies foregoing
fendants excepted.

of the line of at the date of15. The Jackson thewesterlyposition
a matter into and others was Defendants wereSargent dispute.grant

allowed, to to in the act of Decembersubject plaintiff’s exception, put
1800,4, Adams be-Plaintiff objectedincorporating (now Jackson).

not notified undercause agreement.
Adams,introduced a of a of toDefendants copy map purporting

1806,made in filed in the office of the ofhave been SecretaryDeputy
State, Adams,as the west line of courses and distanceswhich verygave,

from the line of and Treadwell’sdifferent west WentworthRogers,
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Locations, Adams,be the linewhich claimed to west of andplaintiff
line,admitted to be a marked run about 1771.which knownwas

a name of16. The act of 1800 town the Ad-“byincorporated
Fowler’s, Gilman’s,ams, the lands calledincluding commonly Gridley’s,

Locations, saidin certaincounty,and Wentworth’s with StateRogers’
lands, butted, follows,as viz : thebounded and described atBeginning

a ofmost corner bound of tract land to Wentworthnortherly granted
east,and thence southfrom runs seveneighty-oneRogers; degrees

;miles, ofto the corner bound thenceChatham south sixnorthwesterly
west, and one hundred andand a half seven milesdegrees thirty-four

Location;rods, ofto the southwest lineChatham Fowler’s thenceby
McWilliams’,land, Stark’s, and theState State lands toby Gray’s

of saidbound thirteen thou-begun at,-.containing (exclusive Locations)
andsand hundred and acres of land.”eight three-quartersninety-three

charter,The court ruled that to the the west line of Jacksonaccording
land, thewould not run but would be lineState between thethrough

andon andState land the west Wentworth Treadwell’s Lo-Rogers,
east; thatcations on the is to that fromsay, running Gray’s the(on

at,the line would east of allto bound the thesouth) begun go State
;land in that this make thesection in effectwould west line of the R.

W. & T. the To thisLocations west line of Jackson. defendants ex-
cepted.

ruled,17. The court also to defendants’subject that ifexception,
1806,the west line of on the of varied the charter,Jackson fromplan

that,the charter would unless it thebygovern appeared original survey
Adams, 1806,of between 1800 and or about the date of the inplan

1806, after, line, charter,or soon a from the was runvarying and
marked on the monuments.ground by

ruled,18. The court also to defendants’subject that theexception,
old had no to that a line wasshow run andplan markedlegal tendency

the inon monuments accordance therewith.byground
1825,19. inDefendants offered to show that two of the selectmen

Jackson, run a lineof and marked and south ofwest Went-Rogers’,
Treadwell’s,and and both thefrom charterworth’s con-varying (as

the and the ofstrued from 1806. Theby evidenceplan wascourt),
excluded, and P.defendants Meserve testifiedexcepted. George that

Jackson; that, 10th,in 1832 he was one of the selectmen of on April
selectman,1832, run a of thehe also awith southTrickey, portion and

Jackson,of a foundlines in accordancewest with theplan among town
records, a of the of 1806.was substantiallywhich plancopy Subject

toto askdefendants wereplaintiff’s permitted Meserve:exceptions,
“ this line?” Answer —“What was in To runyour runningpurpose

Questionfor a in beech tree ?”it line." And markingtown Ans-—“
ofwer —“ To make it the southwest corner Jackson.” Meserve also

testified, “Into 1832subjectsubsequently exception: ourplaintiff’s
andto run the the old we claimedwas town line toobject by thisplan,

line.”
to testified thatJohn heSubject wasplaintiff’s Rogers oneexception,

1832;the that the boardof selectmen in ofof Jackson selectmen
VOL. 33XLVIII.
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went;; that and thatto and run the line Meserve Trickeyagreed go
line,run it was that be-after had the he said all right;they (Rogers)

;fore done said it to done that all to doit was he be theyought agreed
it; 1832,31st,and that from 10th to he claimed the lineApril May

run, thethus as line of Jackson.
that for theIt the reason of south andrunning portionsappeared
1832, waswest lines in to ascertain whether certain livingpersons,

T.of R. in Jackson or not. Defend-Locations,south W.& belonged
that lineants offered to show south of the south oflivingpersons,

be,to butas it is claimed some north of the south line ofJackson by
1806, voted,Jackson, it would be the of and taxes inas by plan paid

1832, for Thisin and thereto.several-years immediatelyJackson prior
andwas excluded defendantsevidence excepted.

1828,to that between20. Defendants show 1824 andoffered
favor,Pinkham, the in his referredDaniel under resolution hereinafter

to, on land of Wentworth and Treadwell’swent to westerly Rogers,
Locations, the landand an examination of that line andmade between

Jackson,be line of theto the west tothe line he ascertainsupposed
land, how it inthe and would be reference tovalue of valuable paying

heroad which afterwards This wasfor the constructed.him building
linein to where the of the dateorder show west Jackson was atoffered

Grant; town,asaid Pinkham then resident of saidof beingSargent’s
excluded,The anddeceased. evidence was defendantsbut now except-

ed.
to21. defendants’ was to askexception,Subject plaintiff permitted

Weeks, as an incalled defendants andJames W. by expert surveying,
“: What,two of the used defendants inhad made bywho plans your

that line on the of 1806 indicate with-westerly plandoesopinion,
line of Wentworth and Treadwell’s Loca-to the west Rogers,reference

other information but that IAnswer —“Without any plan,tions?”
the west line ofthink that it indicated andWentworthRogers,should

Locations.”Treadwell’s
Johnson, witnesses,ofone defendants’ who had as-52. Samuel

Purchase,in testified on cross-ex-Sargent’sBarkersisted surveying
that, in had the linetheir calculations treated west oftheyamination

as the line of toLocations Jackson. defendants’Subject& T.R. W.
“to him :ask Did Barker tell thiswas allowed youplaintiffexception,

T. the of& Locations was also east lineR. W. Sargent’sline ofwest
?”Purchase

theoffered a resolution of approvedDefendants Legislature,b.
Pinkham,1824,16, should be to Danielland grantedprovidingJune

road;a land half milebuilt the to extend one fromthat heconditionon
Durand,side, Adams, Jackson,now to noweach fromonroadthe

that the to inthis was not referredPlaintiff objected grantRandolph.
it tobut was admitted subjectconveyances, plaintiff’ssubsequentthe

1834,4, direct-in resolution ofDefendants also put Julyexception.
to Pinkham.to same landsconveytreasurering

resolution, 1826,4, author-offered JulyDefendants approved23.
land,to Dorcas Merrill a tract of be-Treasurer to conveyStateizing

la'-,'called,of Branch soash on the north byat an tree Rockyginning
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rods;E., 10082thenceto S. degreesSylvanus Emery;granted
W., 100rods; N. 82thenceE., degrees160thence W. 8 degrees

at, con-rods; W., rods, to the bound begun160thence 8S. degrees
admitted, tosubject exception.This was plaintiffs1000 acres.taining

Merrill; she wasDorcasknewtestified: “IP. MeserveGeorge
;Eastmanwife; Dorcasname washer mother’sa half sister to my

theEastman, the ofin vicinityDorcas livingnever knew otherany
the au-from StateNo deedland, at date of theor after the grant.”

hereinafterThe testimonywasthorities to Dorcas Merrill shown.
intro-the only testimonywasfrom Noah Barker’squoted deposition
lotDorcas Merrill asof thedefendants, the situationduced by showing

that Dorcas Merrillno evidencein There wasthe resolution.granted
Purchase, thanin the oflot vicinity Sargent'sever otheranyoccupied

as located. De-Merrill lottheclaimed to bethe one which plaintiff
run outto Sar-from whichthat thefendants contended starting point

Merrill lotDorcas asof thenortheast cornerPurchase is thegent’s
lot had been lo-Merrillthat the DorcasPlaintiff contendedgranted.

1832, from31st, bounds essentially varyingcated to byMayprior
tree at the north-and that a certainthose in the mapledescribed grant,

located,lot, the be-as was starting point,the Merrillwest corner of
claimed, had been located asPurchase, ascause plaintiffSargent’s

hadownersand defendants’ recognizedfrom this priorstarting point,
this as the starting point.

and he thethat when Willeytestified beganW.Samuel Thompson
Purchase, show-Willey& Meserve’sofsurvey Thompsonpreliminary

corner of Purchase.it the Sargent’shim the and said wased maple,
Barker, hadwho madeof Noah sev-Defendants offered the deposition

defendants.Purchase foreral ofsurveys Sargent’s
1853,inthat before any surveysIt making Aug.appeared 68)(Int.

“What led toInt. 69 youcalled on goBarker Willey. by plaintiff:
‘ advice of Me-that time ?” Answer—‘ Gen.and see at ByWilley

call, forto informa-serve, whom I directed by my employers,on was
made.”the to berelative to surveystion

time, acted as for defend-the MeserveFrom 1846 to agentpresent
taxes,lands, and see to tres-to look afterand their payants grantors,

passers.
read,to Barker were24. The byfollowing interrogatories plaintiff

:to defendants’subject exception
tell that theMeserve treeInt. “'Did P. you maple51. George■

Purchase, and so itthe corner ofcorner southeast Sargent’s pointwas
“ or said soAns. He under-Emery theyto on theout you ground?

stood it.”
“ lived inwho 1853 onDid heInt. 56. Mer-Pickering,(William

or that thisout sayto be also maplerill lot as said treepointlocated),
lot, and the southeasthis the Merrillthe corner of orcorner was corner

“ thatam not certain heAns. I wentPurchase?”of withSargent’s
did; hedid, no doubtus, and if he I have pointedbut think he that

lot; he saidremember whetherof his I don’t itout as the corner was
or not.of Purchasethe southeast corner Sargent’s
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73,Int. “Did tell that thewas:by plaintiff, youWilley maple
•tree thewas corner of Merrill lot?” Ans. “I am not certain whether

did orhe not.”
“74,Int. do think about it?What isyou Whatby plaintiff: your

and how on that atdid Lancaster ?” Ans.impression, you testify point
“I should infer from that he told mehavemy present impression may

lot,that tree was Merrill and that atthe corner of the I so testified
Lancaster.”

76,Int. “Did not Meserve tell that he knewby plaintiff: you
was,where and had itthe tree corner that he been to before thatmaple

time?” Ans. “I think he did.”
Barker that himtestified the same who in 1853 toparties employed

Purchase, him toalso the Iron Oresurvey surveySargent’s employed
Tract, of thatand that he he had a tract from whichdescriptionthought
to a of it.make survey

80,Int. whom did the“From youby getplaintiff: description
have, us,which and will it to or the words of it?”you you give (De­

that of thefendants’ to which callsattorney objects part interrogatory
“ fromfor the Ans. I it down the of itpenned readingdescription.)

minutes, and itMr. notebook or is asfrom his follows:by Willey,
44 Location;ofat the corner thenceGridley’ssouthwestBeginning

Grant;west, tonorth 83 about 420 rods thence south­Sargent’sdegrees
andhundredthe east line said three rodserly of Grant twenty-twoby

Grant;Dorcas Eastman’sto the corner of widow thencenorthwest
Eastman,Dorcasline of saidthe Johnsoutheasterly by northerly

Grant, line;to Bartlett old thenceand Emery’sEmery, Sylvanus
the first bound. Ion said old line to worked andnortherly surveyed

stated, on this tract from these minutes.”as before
4483, the tract IronInt. At what Orepoint .onby plaintiff: (the

run, far,to and how and direction diddid first whatbeginyouTract)
answer, detailed the courseThe was of therun?” which lengthy,you

survey.
4498, not the boundaries of theDo Iron OreInt. by plaintiff:

land,and traced them onobtained them from theTract, as Willeyyou
there, the existence of thefound them Dorcasas recognizefar youso

“located, itas was Ans.and not Isay granted?”lot as youMerrill
bedo, the Merrill lot was to located.”asthink they

excluded, but answer to it admit­99, was the wasby plaintiff,Int.
44 concerned,Tract is I thinkfar as the Iron Orefollows: Soasted

from the tree corner doesline southerly spruce recog­runningthethat
Tract,corner of the Ironsouthwest Oreat thethe accordingnize maple

I received from Willey.”minutestheto
excluded, :to100, was subject plaintiff’s exceptionby plaintiff,Int.

44 also the tree as the southeastDoes it not recognize100. mapleInt.
it asin the cornerPurchase southwestof recognizingSargent’scorner

Tract?”Iron Oretheof
44testified for Willey surveyplaintiff: HelpedEmeryGilbert25.

lot;Purchase; Merrill’s amade corner on widow DorcasSargent’s
north;; one I car­worked randay;set westerly;compassmaplerock
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chain; insaid he was to some land anotherWilleyried accomplish
;25,000 farto make it out there acres said he could run itgotplace;

tract,his all he was Eastmanto make reserved out theplan;enough
mountain;ran on to said he in­Eastman “We Willeylot):(Otis

line to be the linethat of Purchase.”tended permanent Sargent’s
Meserve, remembered,inP. to a notanswer nowGeorge question

“ tree,Barker because told me thetestified: Showed maple Willey
cornerthe of Purchase.”wasmaple Sargent’s

excluded,This was to Thetestimony subject plaintiffs exception.
excluded,to was to ex-question by subjectMeservefollowing plaintiff

“ Did not state to different in the exercisewhileyou persons,ception:
of defendants,after thatof Purchase foragencyyour looking Sargent’s

tree corner was the corner ofthe Purchase ?”maple Sargent’s
“to defendants’ as :Meserve testified follows Wil-Subject exception,

told thatBarker the and ash tree was the southeast corner ofley maple
Purchase, and that he itcould find the side ofSargent’s Rockyby

corner;Don’tBranch. remember that he said madewho that he said
Purchase;that the ofhe fixed as corner said he ranSargent’s Willey

corner; course, west,that toldfrom what I :milestwothink, nearly— —
1853,used Tillmeridian. Barker Iwas there in consideredcompass

comer;tree the southeast knew of no other. I was own-maple While
Tract,er of the Iron IOre tree comer as one of therecognized maple

located,corners of the Dorcas Merrill lot as itand was said to be one
traet;of the corners of never other corner tillmy knew after I wasany

there with Barker.”
Meserve, defendants’ objection, he,wasagainst allowed to thattestify

1853,an out the or ash tree toAugust as thepointed maple Piogree
corner of Tract,the Iron Ore and said to be the comer of Sargent’s
Purchase.

Plaintiff contends that the State all the landowned theadjoining
lot,Dorcas Merrill as until the deed to another,andoccupied, Sargent

that, State,and till deeds from thesubsequent the asrecognized maple
the corner of the Merrill lot and of Purchase. The deed ofSargent’s

Purchase be ease,considered inHadley’s may connection with this the
as if itsame had been offered at the trial. Plaintiff offered a deed

be referred from Landmay Commissioner to(which to) Dolly Emery,
18, 1835,dated June and to inshow connection therewith that in 1835

arisen,no hadcontroversy and that all the corner ofsupposedparties
lot, located,the Dorcas Merrill as to fee the corner of Pur-Sargent’s

chase. one of theOn of the Purchase,ofcopies Willey plan Sargent’s
Meserve, there was a ofproduced by sketch the Dorcas Merrillpencil

lot. Meserve testified: “Can’t tell D. M.whether waspencilling
;on before sale no recollection of itput on after sale nor be-putting

fore.”
Plaintiff claimed that the was evidence to show thisplan by pencil-

&c„, the location of the Doreasling, Merrill lot. The court ruled oth-
erwise, and plaintiff excepted.

Plaintiff Tract,offered to show the title to the Iron Ore from Daniel
defendants,Eastman to these for the ofpurpose showing recognition
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Tract, the ma-and assent of of Iron toon the the owners the Orepart
tree as the southeast of Purchase.corner Sargent’sple

toto defendants’ wasJames C. Willey, subject exception, permitted
Dorcasthat father said the corner thehis the tree was oftestify maple

Merrill lot. The time this was said was somewhat uncertain.when
if to it in-The court ruled that it said after the deed waswas Sargent,

competent.
that,Plaintiff that theclaimed if the old showed mapleWilley plan

Purchase, thetree the of andcorner was southeast corner Sargent’s
tract, theor a used the the andwas sheriff inplan by sellingcopy

defendants,there, un-southeast incorner was fact located then claiming
as.sale,der tax are and of thebound the territoryby plan description

at theMeserve sale.given by
and 2of 1Plaintiff to a lotsoffered show that subsequent grantee

treePurchase, that thefor the corner of andinquired mapleSargent’s
corner was out to him.pointed

“ runtoon meGilbert testified: went withWhen WilleyEmery
Purchase, the ofout the tree corner Widowhe calledSargent’s maple

Merrill’s.”
wasruled, there26. The thatcourt tosubject exception,plaintiff’s

ofno cornerevidence could find that the northwestwhich theupon jury
the out Sar-Dorcas lot from which to runMerrill was the starting point

toPurchase, the deednamed ininstead of the northeast cornergent’s
ruled, thethe court to. excep-Sargent. Subsequently plaintiff’ssubject

tion, that Land'Com-that and whileevidence while on theWilley, spot,
ofservicemissioner and tracts inin out adjoiningengaged measuring

State, declaredtracts treebounded on same(said being corner),maple
athat he a bound of Sargent’sbound which out wasparticular pointed

Purchase, the ruling,would The also reversedbe courtincompetent.
Barker bounds ofdeclaration to as to the Sargent’sadmitting Willey’s

Purchase.
allowedto defendants’ W. wasSubject Samuel Thompsonexception,

cornerto that as the northeastout a certaintestify Willey pointed spot
Purchase,of thatsouth fromChandler’s and that while spot,going

declarationsThesesaid were on line of Chandler’sWilley Grant.they
were & Meserve.made a few the tobeforedays conveyance Thompson

Chandler,Commissioner, datedThe Julydeed from Land toWilley,
“1835, Be-9, :in The is as followswas by plaintiff.put description

pthe of on Hart’s Locationon southwest corner Cutts’ Grantginning
thereof;thence on to the cornersaid Grant northwestnorthwesterly

Grant, on tothence northerlyand on the west line of Sargent’swesterly
thereof; Low & Burbank’sthe thence due north tonorthwest corner

Grant; Grant, north-to theLow &thence said Burbank’sbywesterly
Grant; said Granteast A. southcorner of Ethan thenceCrawford’s by
; Loca-saidand Bean's to Hart’s Location thenceGrant southerly by

less.”bound, ortion to the ten acres morefirst thousandcontaining
inPitman, he had assistedfor that8. testifiedjr., plaintiffJoseph

Purchase, southa theline from northeast corner of Chandler’srunning
Purchase,the east ofone and half on line Chandler’sone westdegrees
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halfand one; line,a thence south eighty-eight800 rods that run from
Grant, 111run aboutline Pinkham’s wouldeast to the ofwestdegrees

as to hisquestionedrods the House. beingsouth of UponTip-Top
of Chand-cornerline and northeastmeans of the eastwhereknowing

a to as-inhe had assistedwere, surveythatler’s Purchase he testified
Purchase, tree forthe maplecertain the west line of Sargent’s (taking

describedeast line of Chandler’s bythat thethe andstarting point),
Purchase thus ascertain-ofhim west linecoincided with the Sargent’s

from that describedcornered. a northeastdescribed different(Pitman
by Thompson.)

Pur-ofThere as the result of surveys Sargent’stobeing testimony
instructed, inchase, the werejuryfrom points,made different starting

of Sar-cornersubstance, that, true northwesttheafter ascertaining
then, and thePurchase, from Pitman’s testimonycouldgent’s they

tract,of thedeed, cornersouthwesterlyChandler theascertain where
be, south of thehow farand Tip-described in the first count would

described,tract, would come.soHouse thethe line ofTop southerly
testified, to4. subjectSamuel recalled byW. plaintiff,Thompson,

“ in wasthe Willey surveyasdefendants’ follows: Purposeexception,
of the mountainsin theto ascertain land vicinityamount of ungranted

Grant, of between thesouth north Conway,of &Low Burbank’s
ofroad,Notch Con-plansand the Pinkham road. Willey prepared

lands, far heas as knew.and all ofway, locations and grantedpieces
on mountain- fromobservations, of objectsmadeWilley took bearing

base We carried andline in compass-North beforeConway starting.
chain; the oftree; that was corner Sar-went to saidWilleymaple

Grant; turnedline cor-Grant. out ofgent’s Sargent’sWe run south
ner; Location; Crawford’s, tookwent to out aboveout after getting

taken atnext observation Fab-observations on Mount Washington;
; had dis-the atyan’s; Willey plan indicatingspent night Fabyan’s

;tance came 'back to Jackson wentover which had Wewe passed.
;on to below next ob-Pinkham road took place;observations Rogers

Fall. dis-servation at Ellis’ knewMineral above Glen WilleySprings
tances on andthis road of took observa-Turnpike;measure Grantby

;tions on House to Gor-River, below Glen went100 rodsPeabody
;line,ham com-Addition, & Burbank’s usedShelburne Low Willey

; when on towe,gotwe found of the weline till outpass growth; got
mountain, Mount took-we took on Willeyobservation Washington.

Purchase; can’t heobservation at Chandler’snortheast corner of say
south,; duemade then on what Wil-at that cornerany computations

stones;ofline,said to the secondwas theley WilleypileChandler
acres;there; 12,000atook ofobservation he that as bounderected

12,000 ; thisto make acres wassaid we had farWilley gone enough
;after his monuments thence due eastobservations and erectingmaking

;Ravine;to came out on Pinkham’sTuckerman’s observationtook
Grant, ;near beech tree.” answer to amade monument—a InCascade

: nocourt,the “I took observations and madewitness saidquestion by
no calculations this survey.”during

It was not that was a Plaintiffclaimed askedsurveyor.witness
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“witness: to this assisted inAccording yousurvey Willey making,
Shelburne Addition and &taking Low Burbank’s for the northGrant

bound, east, 12,000and Pinkham’s forGrant the far thehow would
acres extend?”

The was ruledquestion to exception,incompetent, subject plaintiff’s
and the were instructed to the ofjury abovedisregard testimony
Thomson.-

ruled,8. The court to that nosubject plaintiff’s compe­exception,
tent evidence had been which the ascertaincouldproduced upon jury
the location or Purchase,bounds of & and thatMeserve’sThompson
the State,could not recover under theplaintiff title the norfrompaper

writ,the second inupon count his there no as whatevidence tobeing
were included in thepremises & Meserve ButPurchase.Thompson

court, ruled,the case,bound the decision in thisfeeling previousby
e<to defendants’subject that the todeed from BellowsJohnexception,

the would the latter suchplaintiff seisin as enable him towouldgive
maintain this action such of Bel­the asportion John(“for premises

“lows had had one no evidence ofpossession who showedagainstof),
title.” Remarks also made thewere court which led thehaveby might

to inferjury that could also avail himself actualof theplaintiff posses­
sion of the ofholders the title to Bellows.Johnpaper prior

7. Subject to “InJohn J. Davis testified:defendants’exception,
2851, I worked for Bellows on Mount onJohn horse roadWashington

six, weeks;side,Glen or Iseven had of work meeight charge given
Bellows,by and Bellows me to the Bellowsmen.moneygave pay

claimed to own ofmountain and and one theforpaidtop, building part
road.”

trial,2. In the of the fromcourse defendants moved to be relieved
18(57,term,the of that hard-November itagreement operatedalleging

or them. The motionly was denied with anunjustly expressupon
forreservation the law term of all matters thewithin the discretion of

atcourt the trial term.
27. It that had onNoah Barker made orseveralappeared surveys

Purchase, 1867;near between and act-1853 and that he hadSargent’s
as aed for ofCommissioner the State Maine he towhich resided),(in

ascertain the inall available facts relation to the ofvariation the mag-
netic needle that its firstfrom settlement down 1866State tothroughout

1867, Purchase, &c.,or thatbut his of he hadsurveys Sargent’sexcept
made no in New Line onthe Stateinvestigation Hampshire, except

;Lake, and 1866 that in thebetween 1858 Maine he foundUmbagog
variation different in different places.

16,to in Barker’sSubject plaintiff’s deposi-exception, interrogatory
tion, was ruled in matter“From thisyourcompetent: experience
what, in was the variation since 1832 to the timeyour youopinion, up
made said at Purchase?”Sargent’ssurvey

Int. 27 was ruled to “Issubjectcompetent, plaintiff’s exception:
there reason leads tothat think that the north line ofany you Sargent’s
Purchase, it,as have described not for thebe far northyou may enough

so,contained, so,land ifof and what to thinkreason havequantity you
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leadmade toand what with former have youcomparison any survey
so?”to thinkyou
‘‘ asInt. 34: Dorcas lot is locatedState whether or not the Merrill

“ itgranted the I do to haveAns. not understandby Legislature?”
been so located.”

“Int. 35. Did ever to see it would be accord-examine whereyou
to the from theand describe how the variesing grant presentgrant;

“location?” Ans. I have so examined. The or southwester-lower
lot, Branch,corner the theof on withly as located Rocky corresponds

southwest corner as and the lot extend furtherwouldgranted, granted
south and further the located.”east than lot as

lot, as36. “If Merrillshould take the northeast of theyou
at,as the much it add theto commence how would togranted, point

south end of ?”PurchaseSargent’s
“Int. 37. it northHow would the west and lines of Sar-change

“Purchase?” It north chainsAns. would the line 60gent’s carry
links, links,and 80 or 243 and north than linerods 5 further the

which I have this as northdescribed the line of said Purchase.”day
Int. 133. information did“Prom what theyou adopt Dugway

corner as the thecorner from which to locate Merrill lotDorcas accord-
to the to “IAns.ing grant?” by plaintiff’s attorney.)(Objected

satisfiedbecame from the of the John onof Emeryhearing testimony
Jackson, H.,the of his N.at and from the locationtaking deposition

corner,of the lots at said that said had misin-Emery EmeryDugway
formed me in the therelation to corner near Ifrom whichpine stump

located saidfirst lot.”
35,Plaintiff to answer andthe to hisobjected renewedInterrogatory

admitted,after theobjection 133,of itbut wasreading Interrogatory
and plaintiff excepted.

“53,Int. Did tellby Meserve what the corner wasplaintiff. you
before came to toyou “IAns.Emery?” by(Objected defendants.)
think Meserve had it ancalled ash in connection awith but wemaple,
did not find the ash. The corner one thattree was the Meservemaple

after; Purchase,and I were I after ofwas the corner ISargent’s [but
found on allexamination of the that bethis could notpremises maple

lot,the northeast corner of the Merrill the theto andaccording grant
of and That oftherefore abandonedproper point beginning, partit.”]

the answer included in brackets to as re-was notobjected by plaintiff ¡excluded,and as and it was to defendants’sponsive subjectincompetent,
exception.

28. to andefendants were to askSubject plaintiff’s exception, permitted
“in : in beWhat should the allowanceexpert yoursurveying opinion

in over and uneven or woods onrockychaining rough, ground, through
account of a or ?”in level chaindifficulty making straight

Defendants were also to tosubjectpermitted, plaintiff’s exception,
ask one of their : “In atthe came the distance ofsurveyors way you

what,the Purchase,west line of if allowance doSargent’s any, you
think to for thanbe made in otherought any deficiency measuring,
what ?”understood to have been madeyou
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toand examined as29. P. calledwas byMeserveGeorge plaintiff,
defendants, andboundaries. He recalled testifiedwas subsequently by

case,as itto the tax sale and in the andother defendants’ ap-points
then askedthat he was defendants. Plaintiffofpeared permis-agent

Meserve, denied,sion to to thisbut wasquestions requestput leading
tosubject plaintiff’s exception.

‘‘Term, trialatthe After the30. This casewasfirst tried 1864.April
thehad the case was from bycontinued several withdrawn jurydays,

consent, law, thefor the of raised rulingall questions bydetermining
shouldof the the trial.” thesecourt When questionspro duringforma

thebe the close ofdetermined the to be Nearcase discharged.was
the Dorcasis this “It thattransferred case statement: was agreed

bounds essen-Merrill lot had been and before 1832located byoccupied
thatin the court ruledfrom those described Thegrant.”tially varying

defendants,the but also ruledcould use an admissionthis as ofplaintiff
on defendants.to that it was not conclusivesubject plaintiff’s exception,

testified,of counselOssian one theSubsequently Ray, Esq., plaintiff’s
1864, theat into defendants’ that the former trialsubject exception,

fromclaimed that or southeast corner whichthe starting pointdefendants
to the northeastrun out the wasPurchase by survey,Sargent’s polar

oflocated, linecorner the as and that the northof Dorcas Merrill lot
their lot was based on corner.that

House,1852, ofthe near the31. It that in Summit topappeared
; and that in June"Mount was built Rosebrook and othersWashington by

team,1852, Rosebrook, a withhim a loaded had talkwith horsehaving
wereJohn at the that occasionBellows Glen. Bellows’ declarations on

excluded, not under-to The court didsubject plaintiff’s exception.
into claim Rosebrook buildingstand that acted under Bellowsplaintiff

the 'House.Summit
Jr.,Bedell, al-was32. to defendants’ AbrahamSubject exception,

“ 1851,1: into When I went on Mount gotlowed testify Washington
toof Bellows.” Plaintiff introduced evidence tendingleave having

a fromthat the of the House built under leaveprove keepers Tip-Top
leave,Bellows, that used fromunder his various leadingand they paths

Ravine;summit, de-and tothe conducted their Tuckerman’sguests
thatallowed, to to showsubjectfendants were plaintiff’s exception,

House, &e., the moun-the went overfrom Crawford Fabyan’s,guests
theRavine, fromTuckerman’s as much as thejusttain and to people

House; and ofthat the the HouseSummit pilotedkeepersTip-Top
about, in the sametheir way.guests

1850, Beals,testified, wasthat in whoG.33. Andrew Lary July
tohimthe Trunk Railroadconnected with Grand requestedCompany,

mountain; to defend-look a road the subjectto Bellows to out upgo
Bellows, thenearhe that and he wentants’ testified Beals upexception,

summit, thento theas far as. about half wayroad thepresent ledge,
woods, on road.in the next came backand morning ponycamped

ofto show that builtwas Bellows part ponyevidence tending(Thei’e
testi-of of the The witnessa claimroad under ownership mountain).

“ land there.”think Beals laid claim to the upfied : anyShouldn’t
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Pur-of1. contended the northeast corner Sargent’sPlaintiff that
line ofthe westchase be further than the wherecould not north point

TheGrant, it otherwise.but was ruledJackson Pinkham’sadjoined
24,850 acres.court ruled that the to conveyed onlygrant Sargent

Alexander34. contended if the S.byPlaintiff that evidence given
in viewhadwas held be for the whichto incompetent purpose plaintiff

it, otheruse it forwhen then defendants could not any pur-introducing
pose.

35. and Defendants exceptedPuled otherwise excepted.plaintiff
notthe theto exclusion of a bill once before (butpending Legislature

& Purchase.to define the bounds of Meserve’spassed), Thompson
thetoIn state all the instructionswhat follows it is not intended to

objec-but it has beenthose to whichjury, mainly portions supposed,
tions be made.might

Bellows, theIn the ofrelation to evidence of the Johnpossession
:instructedwere as followsjury substantially

the36. is ofThe of a licensee thetenant orpossession possession
licensor; oc-that Bellowslandlord need not showor therefore plaintiff

inbeenin that so far shown to haveas Bellows wascupied person;
defendants, un-actual this a better thanpossession, gave plaintiff right

themselves,show,less or actualdefendants either title in posses-prior
sion, in a deedor a theon of embracedentry someprior part premises
which the land in An orincluded controversy. entry posses-upon part,

whole,tract,sion of colorthe the withoutofpart, disputed claiming
of title ofnot anycolor of nohaving gives possessiontitle)(Bellows

;is thethat andwhich entered pos-part except actually upon occupiéd
toinsession is not extended But orderthe actualbeyond occupation.

of, not neces-constitute an or it isany premises,entry upon, occupation
Ifthethat foot of should be entered orlandsary occupied.every upon

arable,the and the to anyland is not used upis person entering,by
or ordi-line for the which such a tract land wouldfor ofpoint purposes

used, which, into accountall the use of itbe madenarily takingbeing
owner,tract, thethe situation and nature of be beneficial tothe would

then anthe this a certain would beuse in toway occupationup point
of the theto that a andland wood lot markingup point. Surveying

bounds; sobounds in thewould of the tract enclosedgive possession
House, the moun-acts at and downtimber part wayTip-Top cutting

tain, underRavine,or if all donefrom Tuckerman’staking specimens
claim,the betweensame would of the landgive interveningpossession

is,House and those that if these were theplaces, only purposesTip-Top
for which such land could be used.ordinarily beneficially

If used and differentthe mountain was on the summit on divergent
summit,lines the for all ordinaryfor some distance belowpaths)(or

for used anybody,which such would benaturally bypurposes property
be, effect,that of betweenwould in all theactual spacespossession

ofthese as used a claimlines far as under right,downdivergent
if his tenants orunder a claim of in asused Bellowsownership

differ-lines tolicensees. If the on differentextendedoccupation
ofsummit, thisent distances from the then would be possession
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the or alines and lineincluded between these differentspaces triangles
drawn from limitthe lower limit to theof on one line loweroccupation
of line,on the and so But of thison. noneoccupation next occupation

summit,of lines,the or of these is of to unless doneavail byany plaintiff
others,Bedell and notand ne-Spaulding, claimingintending (though

to do these of Bellowscessarily acts virtue ofauthoritybyverbally),
not as a to beand under claim on the of Bellows(and squatters), part

the owner of the nottract so of thisoccupied. Any part occupation
within the above rule must and thatbecoming only partdisregarded,

which was under such claims as the the aabove can rightgive plaintiff
to recover.

same,37. The use for the orof the same land otherby persons
some of the same if not wouldunder a claim ofpurposes, ownership,
not from a as oneplaintiffprevent right againstacquiring possessory
who shows no title.

instructed, substance,38. The were in that thejury starting point
for the bounds the northeastascertaining of Purchase wasSargent’s
corner the findof Dorcas Merrill lot as the shouldunless jurygranted,
that, at the date of the to lot had beenthatgrant Sargent, practically

it,located the inin a manner bind the to whichtoupon ground parties
corner,case the north-located,northeast then as theas should be taken

corner,east intended in the deed to that a locationpracticalSargent;
is an actual monu-the the of thedesignation by parties upon ground

;ments and bounds for of the lotcalled the deed the outmarkingby
the monuments, the assent ofdefinite bounds and withupon ground by

the owners either at the time of ofsurrounding subsequently,making,
if before the deed to Sargent.

39. That there no of orwas direct evidence of the assent some
owners, State,all that defend-the of the butnotsurrounding especially

ants, once admitted that D. before Sar-the M. lot was locatedhaving
deed bounds named in thefrom thosebygent’s essentially varying
and there no lot in thatevidence that there otherwasgrant, being any

Merrill,Dorcas admis-the thesevicinity occupied by weighjury might
case, allsions as elements of fromevidence in the and find themmight

lotthe facts to establish the Dorcas Merrilllocation of thenecessary
however,were,within the bounds claimed toldTheby juryplaintiff.

defendants,that these admissions were not and that theyconclusive on
intimated, find ifwere not to find as it was aboveobliged they might

fit.sawthey
In the same connection draw suchthe were told thatjury they might

all ofinferences as that some orfrom the factthey thought proper,
Purchase, defendants,of fromthe made for startedsurveys Sargent’s

lot, fromlocated,the D. M. as the and notclaimed it to beplaintiff
the D. M. lot as granted.

the10. A submitted to the as to whetherwasquestion juryspecial
sold, sale,atsheriff the tax thanmore the partanything unorganized

of Purchase.Sargent’s
follows, : Thatthis the were instructed as vizsomewhatjuryUpon

whatbutthe was not what sheriff he wasthequestion selling,thought
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he did and off. If what did hestrike he saidup say,put anything,
not offer?what did he was terms of his The wordswithin thesuppose
“ law, thePurchase” in his meant inSargent’s warrant unorganized

said,Purchase”;of and he “I offerpart if Sar-Sargent’s simply
Purchase,” ifgent’s that mean the butonly;would partunorganized

“ Purchase,the said,sheriff referred to'the and I offer Sargent’splan
Purchase,as described in this or “I cer-offerplan” Sargent’s except

“tain lots” the of which on thissituationthem) plan,”(naming appear
then he would ofhave been the. whole the- originalselling Sargent’s
Purchase.

The of werequestions law reserved.

H. Ladd,& A. andG. &Bingham, Bay plaintiff.for

I. The is a conclusive of evidence between theagreement par-piece
“ Purchase,ties that there aswere no outs” to suchSargent’s except

1st,defendants notified ofthe March 1868. Greenleaf’splaintiff by
27, 186;1, Gilmanton,Ev. vol. Alton H.v. 2 N. 522.§§

The court will not set aside theit that wasappear agreementexcept
mistake,made or andfraud before theby surprise properly brought

cited;Gilmanton,court for that Alton v. before Bellowspurpose.
Stone, ;v. 14 N. H. 202 Burbank In-v. Mutual FireRockingham

Oo.,surance 24 N. H. 505.
The cause ishere that theonly assigned agreement operates harshly

and the defendants. This is no sufficient cause for set-unjustly upon
character,aside a solemn of this if it was isting true. Itagreement

true, however,not sufficient,and should the court it thehold plaintiff
asks the to itsshow and the and itopportunity falsity wrong injury

him,would do oraffidavit otherwise.by
“The defendants’ tax deed describes the land as the wholeconveyed

of the and called Pur-unorganized unincorporated place Sargent’s
chase.”

Under this deed the defendants could take what wasnothing except
thenhnown and called Purchase. Meserve’sSeeSargent’s testimony

“case, 501,in He make no of orante. I mention lotssays,page any
said to come the of that I thegrants within boundaries usedplan.

“Hence it can no defendants to seek forbe for outs”plan.” object
not then or of the sale theknown from the withinreserved operation
known boundaries of Purchase.Sargent’s

deceased,II. that hadThe case shows James know-Willey,printed
Chandler’s,Meserve’s,of & andledge the boundaries of Sar-Thompson

Purchase,gent’s as as of most of the tracts of land themwell adjoining
in that asThat was disinterested. His to thesehevicinity. sayings
boundaries Adams v.were evidence. Blodgett',competent (Grafton

563,not Poiuers 15 N. H. authoritiesv. andSmithreported;county)
cited; H., 381;Marshall, 22Moulton v. Falls v.N. Great Go.
Worster, 15 N. H. 413.

case, 512,III. court as to thereThe theofruling page ante),(see
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tothe to submitted theno evidence in case be jurybeing competent
from find the of & Meserve’swhich boundariesthey might Thompson

erroneous.Purchase was clearly
evidence, com-1st. The if it had to show them wastendencyany

ELhowever Tuclcer v. Pushee 34 N. 168.petent, slight.
Chandler,An examination of the deeds to and ThompsonSargent,

& will show that the the west line ofMeserve evidence Sar-locating
Meserve,located the line of & as itPurchase westgent’s Thompson

a continuation of the same north.was but line
The of W. showed that took theevidence S. WilleyThompson proper

course, ascertain the boundaries of Purchase —whichto beingSargent’s
M.,done, T.the west of & and that then he wentestablished line

M, that, the bounds. Thaton to T. & and and hesurveyed put up
with and assisted in and those boundaries.went Willey tracing erecting

T.and north line oi & M.’s Purchase were well known.The east
that thatfurther shows told himNow testimony WilleyThompson’s

M.,T. & outat the northwest corner ofwhen he was Willey pointed
Chandler,of and that when he saidnortheast corner souththe running

12,000farthe line of to makehe was on Chandler’s Grrant enough
stones,acres, case, anderected of <fec.and there See 510apile pages

511, also that from this ran the south lineante. Thompson says point
ofa mile of the Mountwhich south topnearly Washington.passed

12,000 located,The then where the acres wereevidence tends to prove
case,was the limits. Thisand Mount within whenthat Washington

transferred, anddid not show that whenWilley Thompson,previously
;south, so line hence held asdid on Chandler’srunthey incompetent

Bartlett’sthe of Mount Seelocation Washington. Judgeshowing
theThis wastestimony4th being supplied, competentpage.opinion,

to thehave been submittedand should jury.
deed,under this to thoseofentrythe claimingThompsonAgain,

bounds, to maintain tothe the the action those boundsplaintiff rightgave
asbe doubt to thosea there boundsmightas against stranger, though

Gibson, 417,32 N. H. ofPoor v.the chargein place.being right
324;court; Barnett, Zelle, 1638 Yt. Barton v. Lav.Jackway

158.Yt.

as toshould have confined to evidenceThe defendants beenIY.
‘‘ Purchase, known and reckoned outto what was (ifouts” in Sargent’s

the The deed what wasat time of tax sale. conveyedthe onlyany)
was,The whatPurchase. question unorganizedthen called Sargent’s

atPurchase the time oflands were calledand unincorporated Sargent’s
of Meserve.This from the Seesale. clearly testimonythe appears

501, defendants out landcase, the throw new withinante. Canpage
sold, itand and substitute forthe exhibitedboundaries of plansthe

it then known or sold? loose-of that was not Suchland outsideother
ana of on execution.in sale would avoid salea personal propertyness

; Railroad, N. H.44 EE. 56 Jones 32 551.N. v.v. Qongdon,True

an insufficient.of allotmentThe defendants’ evidence was clearlyY.
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The evidence as of deed of toVI. of defendants to Willeycopy
& Meserve the terms of thewas admitted. ByimproperlyThompson
the a ofwas correct statementagreement admitted to beplaintiff’s copy

Gilmanton,title. 2 N. H. 520.Alton v.plaintiff’s
deed,ofThe record Coos of sufficient ofthe was evidencecounty,

the correctness of the of theand avoids the decision question sug-copy
1830,in the case of H.the Laws N. ed.by justice.gested presiding

533.page

As to the andVII. of the defendants’admissibility plans Willeyby
same, 440;the of the Poor,see 21 N. H.Gibson v. White-copies

480; Smith,v.house 29 N. H. H.v. 10 N.Bickford, Whitney
; v.43 Adams 24 N. H. 405.Stanyan,

Atkinson,TheVIII. of deeds of Buckman and Atkinsoncopies to
.McMillen,to were excluded. had ever accom-Noproperly possession

them and their v.execution should been Homerhavepanied "proved.
14 N. H. 85.Gilley,
TheIX. of the court as to the of Adams Avascor-ruling boundaries

rect. land”State’s means of it.“By the external Peas-boundaryalong
Gee, ; ;19 N. H. Mice,lee v. 273 Maine 19813 Cruise’sv.Bradley

2, note;639, Davis,vol. 36 N. H. 569.Hall v.Digest, page

PlaintiffX. claims if atthat the time of the to theregrant Sargent
was a Dorcas Eastman lot definite boundariesby occupation, having
and markedcorners the aalso lot described cornersupon ground, by
and distances in a deed marked on the andfrom thosediffering ground,

lot,that the as from thewas as ofoccupied, State Newoccupied given
there was a latent authorized thewhich in-Hampshire, ambiguity

troduction of toevidence show the twoAvhichof the inparol language
352,deed refers to. Morrison’s Nos.Sargent’s 515—17.Digest, page

case,TheXI. the thatin the lotagreement Morrillprior printed
1832,had been located and to bounds fromprior byoccupied different

those described in court,the was a made insolemn admission andgrant
1,Avas conclusive the vol.defendants. Ev.upon Greenleaf’s §§27

; Gilmanton,• ;and Alton186 v. before cited Burbank v. Fire Insu-
rance Company.

XII. The claims that the evidence in thefromplaintiff appearing
case, excluded,and from what he thatoffered to shoAvon that Avaspoint

wasthere evidence to the as tobe submitted to jurycompetent tending
corner,the ofshow tree the southeast corner Purchasemaple Sargent’s

location, andby aestoppel, by by acquiescence.practical agreement
;Hawkins,v. 12 N. 19 v. 3Prescott H. Brown GreenleafGay,

; Tarbox, 61;7 7126 Esmond v. JacksonGreenleaf v. Ogden,
; ;Adams, 761238 7 JacksonJohnson Rockwell v. Cowan v. Ved-

note; ;Rockwell,der, Johnson and 14 Wendell3 8 Adams v. 285
375;Smith, 7 41v. Richardson v.Kellogg Cushing Ghickering,
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78;380; Cram,Fllcins, N. H. v. 22N. H. 39 Hobbsv.Dudley
225;130; Allard, N. Morrison’s18 H.N. H. Russell v. Digest,

119 No. 36.page

title, histhe tax the insistsXIII. In the matter of plaintiff upon
case, Titles,andas stated in cites Blackwell on Taxtheobjections printed

Burbank,;281; Foster, 17v. 13 Pick. 492 Wells v.page Hayden
; 1829, 2,sec. N. H. inN. H. of 4th Laws393 Statute printedJuly

1830, 564.page

Burns, for& defendants.andFletcher Heywood,

case, 494, was intendedThe to(see pro­agreement page ante),
term,attrial had thevide for the which was 1868. .WeApril

justice’sthink that this from the statement of the cir-.appears presiding
made, andunder it from thecumstances which was itself.agreement

suchfull over andAnd the court have1 control set themagreements may
discretion, andThis is a of will be itaside. matter done when is made

to thethat to enforce wouldagreement unjust­appear probable operate
Gilmanton, H. 520. If theAlton v. 2 N.ly. agreement operates

Stone,a setas it be aside. v.a Bellowsmaysurprise upon party,
that a14 H. 175. There is no evidence correct everN. wassurvey

think,Purchase. onmade of & Meserve’s We the otherThompson
case, thathand, the no such wasthat it from made. Ifsurveyappears,

so, as theis could not have to where boundariesthis Willey knowledge
not bewere and his declaration should received.

the isfirst is that whose declaration offeredThe requisite person
Marshall,means of Melvin v. 22 N. H.have knowledge.should

546;Powers,; H.N. v. 24 N.v. 15 Adams379 Smith Stanyan,
Worster,405; v. 15 N. H. 413.H. Great Falls Company' that Mr.is the of he and madeThompsonThere testimony Willey

made,of before thethe was but not inlocality grantsome examination
of ashave accurate the boundaries definedknowledgea to any byway
he atdeed, there is that thereaud no evidence was ever otheranythe

laid for of hisno foundation was the admission declara-Thereforetime.
tions.

boundaries,: Inthis matter is of declara-questionsruleThe upon
common of the made deceasedto theas place bytions opinion persons

had of and notheir situation means interest toknowledge,fromwho
have been considered as admissible.generally Shepherdmisrepresent,

4 N. contendH. 213. We that Bellows’ entry uponv. Thompson,
to thedoes not inure benefit of unless theWellsWashingtonMount

is inhe entered & Meserve’s Purchase.reallywhere Thompsonplace
Bellows,in name ofwas the and the where he enter-actionIf this place

writ,boundaries set forth in the histhe first count in thenis withined
no doubt that his him allbe would availentrywould againstthere

Gibson,and no better title. Poor v. 32 N.persons havingwrong-doers
toBut Bellows & PurchaseMeserve’sconveyed Thompson415.H.

it thatboundaries, and unless is first shown thenot any placebyWells
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Purchase, the bene-&is in Meserve’swhere Bellows entered Thompson
hisofas it was outsidefit of tothat was not Wellsentry conveyed

claim.
land.seisin,a be themake mustto and uponAn be effectualentry,

H.; N.7418, v.Litt. sec. 419Coke Day,Proprietors Enfieldof
; N.; 4(Hidden, H. 397 v.457 10 N. EdwardsHale v. Griffin,

toitH. of title whatA cannot be color529. deed beyond purports
Ill; Wallace, 28 N.Panics, H.. 14 N. v.Woods v.convey. Hoag

case, saidthat can be to anyH. in thetestimony prove547. The only
of & Meserve’sdistance southwest Thompsonin to thething regard

totendsPitman. HisPurchase that of testimonyis Josephmay go,
Purchasethe northeast corner of Chandler’sthat a line run fromshow

“111 of thein extend rods southa direction will Tip-Topsouthnearly
the calls of theevidence whatever thatHouse.” And there is no grant

Purchase,of andthat cornerwould 800 of Chandler’srods southgo
can be come at.which such distancethere dataare no anyupongiven

be withoutdistance assumed to right anyThe 800 rods is an arbitrary
last hetestified on the trial as didthat so. M. Thomsonit is S.proof
hisfirst, the first thaton decided on case wasthe and it testimonywas

not of & Meserve’s Purchase.to a locationshow Thompsoncompetent
tothe him and Me-The of conveyedentry upon purchaseThompson

to their deed butseisin no further.serve did them a accordinggive
Glidden, andv.-Edwards v. Hale ProprietorsGriffin, of Enfield

seev. before As to ancient Whitehouse v. Biclc-cited. plansDay,
471; Poor,ford, 21 N. H. 440.29 N. v.H. Gibson

ofhad been made landsthe as to whatquestion grantsUpon falling
and that shouldwithin the limits of Purchase therefore be ex-Sargent’s

ofto the north end thecluded and the same added wegrant,quantity
be Thecontend that should received. foundation wascopies proper

Bedell,evidence. v.laid for the of Loomis 11introduction secondary
N. : “It iscourt where he claimswhere the say onlyH.,(see page 36,)

recorded, that he istitle have been entitled todeeds whichthrough
evidence, effort first tooffer in without an theproducecopies original.

85; Davidson,H. v. 17Homer 14 N. Andrews N. H.v. Oilley,
405,Brown, 411;413, ; 31 H.v. N. seesee 415 Johnsonpage page

272; Sanborn,Smith, v. N.v. 8 Pick. Bowman 25 H.Poignard
87; 464;Carlisle, 16 H. Thatcher v. 7v. N. Phinney,Smyth

185;Fuller,146; Flanders,MelcherPick. v.Allen v. 15Wood
the to Williams40 The deed sheriffN. H. 156. bygiven conveyed

sale.the time of the ThatPurchase as it existed at ofgrantSargent’s
Commissioner,the Landdefined deed thatland was the madeWilley,by

hadof the in 1837to and others. A grantJacob beenSargent portion
tracta whichto But there remained wasannexed Jackson. stilllarge

tract mentioned insame same thePurchase and was the actSergent’s
counsel that,taxes. thefor the of Now say, inplaintiff’sapportionment

land wasto includedlocate and ascertain what it,order to the inplace
the and theto what sheriffwe must as understoodinquire purchaser at

that, find where Sargent’sthe of the sale. totime We say, Purchase is
theincludes, deed,it tomust itand what we locate andaccording then

XLYIII. 34YOL.
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itthat of thatall has not been andsevered from it into Jackson wasput
Purchase at the thetime of sale. NewmarketSargent’s Manufactur-

54; Card,v. N.34 H. Fla v. 2 N. H.ing Company Pendergast,
175; Gee, 273; Thurston,v. 19 N.Peaslee H. Pick.v. 13Flagg
145.

“first trial theOn the case that it was that the Dorcassays agreed
1832,Merrill lot was located and before linesbyoccupied essentially

from case,those think,described in the There is novarying grant.” we
where a has been held to beparty concluded an admission of thisby
kind, itunless was made in the form of a written on an ad-agreement
mission, entered of record. There are conceded for themany things

of a trial. That we understand to be donepurpose shortening merely
trial,offor the that and the first ease forwas drawn thepurposes pur-

of of law.questionspose raising
The concession to little as it does not thatvery anyappearamounts

1849,location was 215,conceded. U. AnnualS.particular Dig. p.
sec. 286.

The of Bartlett makes it thatclear the ofJudge words thisopinion
cannot be altered and that the corner is to be foundgrant by parol, by

theat terms theof deed. And there was neverlooking any occupation
Purchase,of and notit was that one thatSargent’s proved any owning

in aso acquiesced course as to be bound. There wasgrant particular
no location of theby frompractical agreement parties varying descrip-
tion in thisthe deed. In case asthere was not much of aevidence

Hawkins,location as in the case of v.Prescott cited for thepractical
itand in that case was decided there was no location.plaintiff, practical

This is not a case where there anwas as in the caseoriginal survey
of v. citedBrown the counsel. An sur-byGay, plaintiff’s original

of a is that novey have intownship binding upon principles application
this case.

The thedecided in case referred to counselbyprinciples plaintiff’s
are, stand,an be,that is itto however erroneousoriginal survey may
and that owners or establish aadjoining may acquiescenceby agreement
line from the true line. do see thatAnd we not there wasvarying any

to one of inevidence these states of this case.factspursue any
The tax title was examined Bartlett in hisvery fully by Judge opinion

case,on the former and we think our the lastthat on trialby testimony
all of the thenobviated difficulties found in the as set■w.e proceedings

in the former case.forth

*‘Sargent, J. 1. The claims the of Mountsummitplaintiff Washing-
suitthis as within limits ofon tire & Meserve’sbeing Thompson..in

Purchase, Commissioner,which was the Stategranted by Willey, Sep-
10, 1835; summit,while the claim the same astember defendants

Purchase,ofa which the samewasbeing part Sargent’s granted by
31, 1832.MayWilley,

As the defendants’ date,was earlier in if the the twogrant grants

J., Bellows, J.,*Perley, andG. did not sit.
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or,should and the same in inbe found to cover part,overlap ground
words,other should be found to cover the sum-if each in termsgrant

mit of Mount then the that under thewhichWashington, grant,prior
claim, indefendants hold the locuswould quo.

isBut it will that of thesebe observed neither boundedalso grants
other, land,or the so as and include all the butby to coverupon they

are areeach a both run outdescribed in such that whenway according
to the and called for in eachcourses and distances monuments itgrant,

less,land,be of more orthat there amay shall betweenhappen strip
two;the forand summit Mount which boththe of areWashington

suit,in this not to be included in eithercontending may prove grant,
and not to to either of thesebelong parties.

“earlier, :which is has thisDefendants’ the Be-grant, description
the of a lot of- land to widowon northeast corner Dorcasgivenginning

Eastman, Bartlett, ofof thesaid Newby Legislature Hampshire,
miles,thence west three and one fourth thence dueduerunning north

so far that a west ofas due east course to the line the townextending
25,000 acres;of or shall containJackson Pinkham’s Grant thence

line of toon said Jackson the cornersoutherly westerly southwesterly
thereof; south, as that coursethence so far a due west shall strike the

bounds; 150 which Ifirst mentioned acres have sold Otisexcepting
Eastman in described as hissaid deed willpremises, morebelonging

; and if of the above described haveshowfully any heretoforepremises
State,been of are to beby said reservedauthority out ofgranted they

same,the and as acres annexed on the end of themany northerly above
tract,described Pinkham's Grant.”adjoining

thatThe first here isarises whether the 150question acres which
Commissioner,the same had toWilley, granted Otis East-previously

25,000man, theis to be deducted from acres included in the orgrant,
25,000was think,whether the of besides that? We an ex-grant from

limitations,amination of the its terms and that the con-grant, peculiar
one,courtstruction which the to the correctit'was and that thegave

of 25,000Otis Eastman acres must be taken out of the150 in-grant
24,850thecluded which would leavein acresgeneral onlydescription,

togranted Sargent.
didThis Eastman not stand the same as the othergrant upon ground

Thatdid. had been made Willey,reservations theby samegrant
Purchase,Commissioner who and afterwardsgranted Sargent’s Thomp-

Purchase,son & he thusMeserve’s and what had theregranted was
about;no and think evident that hewe it intended touncertainty ex-

out of the but if ofthat saidanycept general description; described
otherhad been some inpremises conveyed by behalfpreviously person

State,of the and which have noWilley mightconcerning knowledge,
made that tothen is this shall extendgrant Sargentprovision far

described,land the linesnorth to include other outside and out-enough
25,000 so as to suchside the acres make forcompensation previous

grants.
of Eastman lot w'ouldsome the the Otis toBy comeplans, appear,

the of Purchase. Iflimits suchwithinonly partly Sargent’s should
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fact,beto the is fromthen so much of it to be deducted theprove only
25,000 isas included withinthus the limits of the grant.

also,It be noticed here that there is nomay properly reversionary
made,interest or remainder in these had ifthat beengrants previously

to if reservedconveyed Such areany, Sargent. grants, any, expressly
in the to ofand he is to the north hishave ongrant Sargent enough

to for such He is to have whatevernotgrant compensate prior grants.
had, remainder,interest the State in hewhether or but haspossession

ofthe interest the in allState that had not been granted;previously
hadif thusbut been so wasany muchpreviously expresslygranted,

andreserved therefor made on thewas north.compensation
these orNow if beif should in revertprevious grants, any, any way

forfeited, would not to his heirs or but tothey or assigns,go Sargent,
suchthe Hence no ofState. arises as to thequestion anyoccupation

therein; mattersor the of the these aregrantsprevious rights grantees
State;such and the arebetween but and hisgrantees Sargent grantees

show had of thisto that the Stateonly previously granted any portion
north,in entitled withoutorder to be to his addition on theterritory,

claimedwhether the have asserted oreverinquiring grantees right,any
land ortheir not.

assertThe that matterState andinquire anymay concerning may
it uncer-which in the no such orhas butrights premises, contingent

interest was totain conveyed Sargent.
arebe toBut it will observed that while all such prior conveyances

deducted, is north ofto made on thebe and be thereforcompensation
additions,such arethe that all the terms of theyet grant,grant, by

“ JPinh-to be annexed to the end of thenortherly grant, adjoining
Grant.”harn’s

ex-on the east and soGrant was of PurchasePinkham’s Sargent’s
bethis is toor additionWhethernortherly northeasterly.tending

the form of a or a the sidein withsquare extendingmade triangle
of the uponPinkham’s Grant with oneequal extendinglengthupon

Purchase, isof form it toline or in whatnorththe Sargent’s particular
made, trial,of ifbe a interest on anotherbe may question any prior

to fall the limits of Purchase.are withinproved Sargent’sgrants
made, the defendantsThe that' and from which2. wasagreement

norrelieved,be aseek to was neither wholly voluntary agreement,now
one, ofnaturebut would seem to of thea compulsory partakewholly

de-trial; defendantsThe desired a thein someboth particulars. plaintiff
continuance; court that some of thisthe intimateda arrangementsired

continuance;thebe made defendants in order tomust obtainkind by
terms, as ain of to and inway part,part, by submittingwhereupon,

madewith the the wasagreementvoluntary arrangement plaintiff,
continuancetheand granted.

trial, defend-thesubsequentthe at the term to thisAt agreement,
terms, toheld to and the furnishedits were plain-wereants up papers

so of theto this far as tocame the knowledgeaccording agreementtiff
defendants.

of,claim, areis no nor for that awareweground any,There any
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of all thenoticeandin faithdid not act givethat the defendants good
orconcealedof; fraudulentlythat then wasouts knewthey nothing

in aresulted disagreementThat trial went on andback them.kept by
trial; de-thea andnewof and now the are to havethe jury; partiés

trial, discov-have, the madethat since other importantfendants theysay
whichtitle, them before—discoveriesin to their unknown toeries regard

courtthe oughtclaimaffect their and which theymay seriously rights;
haveDefendantsthemselves of.in some to allow them to availway

which,discoveries, in somean as to thesefurnished us with affidavit new
them;tocase,ofviews the defendants’ becomemay very important

theauthorizeas if the should in a way,such case turn particularmight,
dis-verdict, the ofto a new trial the on newlycourt aftergrant ground

anevidence, to allowcourtsuch as would authorize thecovered clearly
review, theso thatit a ofamendment of the if were casepleadings,

as before.not be the reviewaction would tried on same issues upon
intowas the the court the inWhat of and ofobject parties entering

trial.in ? was forthis the first The readyarrangement place plaintiff
de-had a to rest till theHe case on which he wasprima willingfacie

tofendants in their case. then beshould He prepared goput might
beor be evidence andhe the defendants’byalong, might surprised

to a this lat-ask for continuance in to meet it. To avoidorderobliged
event, theter it that the defendants shouldwas stipulated plaintiffgive

claims,of title and havenotice their so that mightseasonably, plaintiff
such the term.time to meet claims and the trial at nextample perfect

This all and the and thewas trial was objectaccomplished, completed,
oneof the whether or aas aagreement, voluntaryregarded compulsory

was tact aThe that the did notfully accomplished. jury agree upon
verdict does not ofthe the case.change aspect

But we can that of the orit the intention courthardly wassuppose
contract,the to hold these to theirforeverparties provided anyparties

discoveries shouldnew be made which make such contractwould operate
or theto bar substantial the Theof intimationprejudice rights parties.

court,made the and the intowas was entered thebyby agreement par-
trial; and,the of theties for the all asfactspurpose facilitating taking

sides,then andwere understood to be both the orderthey supposed by
and were well and no to one.agreement enough injustice anyoperated

claims,shouldBut it be afterwards that there whichfound weresuppose
not, care,ofneither knew and could ofthe exerciseparty ordinaryby

known, that should the so thathave defendants’ claim thereenlarge
be ifcould no doubt about their in this suitto recover wereright they

case,toallowed in their whole and unless were allowed to doput they
so, court,certain,their would thedefeat be would not in suchequally
case, terms,some allow the to show the whole truth ?upon party

If the termswhich considered aswas made bearrangement imposed
the court the for wasthe continuance whichby defendantsupon granted

them, order,the court sothen would its as to asmodify heavyimpose
time,terms the to atdefendants as it was intended the butupon impose

case;will not if thiswhich sacrifice their whole ornecessarily arrange-
ment be as thean of the then defendantsregarded agreement parties,
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would be which,released some terms a thefrom asupon bargain, parties
then facts, which,understood the fair butwas and when viewedequitable,
in the of the factslight discovered would make'it uncon-newly utterly
scionable to be or inenforced. The the known cir-performed change
cumstances of the make it that should behe relievedparty may necessary
from his contract in order to if thatitinjustice,prevent gross appear
the was made under the inagreement a of real factsmisapprehension

case;the and if a made,such case is the court should such in-prevent
andjustice the such as him his caserelief will enable togrant party try

on its real merits.
Gilmanton,In 522,Alton v. 2 N. H. in anthe court ofspeaking

case,made in thisagreement the that said : “We considerby parties
agreement as a of the is bematerials from which the record toportion
made and will not suffer the counsel or fromup, their clients to depart
it, mistake,unless on toevidence us that the was madeagreement by

“fraud, affidavit,or and add : Such factssurprise;” they byappearing
circumstances,we could allow the like a under similaragreement, plea

files;to be thewithdrawn from but it must bewithout such affidavit
held theconclusive.” And cases to the extent that suchgo agreements
are and toconclusive the a madebinding unless caseupon parties, upon
the court relieved from them the that suchthey get upon agree­ground
ment was made or ormistake fraud or under someby surprise misap­

of theprehension real facts in the itcase. So is held that an-agreed
fraud,case will be if it is made to that acci­discharged appear through

dent, ormistake the case which didembraces mattersmisapprehension,
exist,not or does containnot facts exist the of thewhich did at time

and andagreement transfer which were a determina­material to proper
;tion of the of 73­the v. 14 N. H.parties.rights Haywood Wingate,

;Railroad,Goodrich v. Eastern 38 N. H. 395­ v.Richardson Hig­
119; Pierce, 478;23 N. H. 4v. v.Bellowsgins, Met.Gregory

Stone, 14 N. H. 175.
If shallit that the in this case was madeappear agreement through

mistake, or case,of the real onany facts in theany misapprehension
defendant,the of the so itthat embraces not-ex-matters which didpart

ist, exist,or does not contain facts which did at madethe time it was
and which are material to a thedetermination of the ofproper rights

then the indefendants should be relieved from suchparties, agreement
such and such terms as shall seem to notaway be This wasupon just.
a circumstances,solemn a fact fulladmission of with of theknowledge
but it to an a abe made under mistake ormay prove agreement misap-

in the in the toto real facts case such as enti-prehension regard ought
tle the under it to some relief. This matter can be fullyparty laboring

desired,heard on both sides if and considered the court at the trialby
term and such order made as shall to be just.appear

not the3. We do understand which was thetaken toexception
Meserve,of the deed from to and beto insist-copy Willey Thompson

ed on. a ofThat James and awas witness asWilley grantor, agent
State, deed,the itthe in same have been a hadvalid objection,might

not thatbeen there in Conwaywere two Jamesproved Willeys residing



527v. COMPANY.WELLS IRONJuly, 1869.]

be fair toItat of the execution of this deed. presume,the time might
acircumstances, could bethat the one who legally compe-under such

deed, intro-until some evidence wasthe to thetent witness was witness
termstheBut this deed was withinduced to the clearlyshow contrary.

entered, andinto which the defendants concerningof the agreement
bound, norbethe should not boththere is no claim thatwhich parties

from hisseek to be relieveddo understand that defendants agree-we
of this kind is concerned.ment so far as evidenceany

cross-examination, be-of after his4. The Thompson,testimony
excluded, his onand was as wascame testimonyproperlyincompetent

a theof case.subsequent printedpage
ad-of Iron Tract was5. The deed from the OreWilley properly

mitted, father saidof as to what hisand the James 0.testimony Willey
home, as to he and what he was intend-when where was goingleaving

do,to was rejected.ing properly
actIn order that declarations an becomemay compe-accompanying

those actstent as a of the must not relate tores they onlypart gestae,
them, ma-and the acts must be andbut themselves relevantexplain

Foster,terial, of what Morrill v. 32 N. H.was said.independently
no360. in from his house or home hadHere the act of Willey going

the of & Pur-with Meserve’sconnection boundsnecessary Thompson
chase. minutes of the were also ex-James Willey’s survey properly

; admitted,cluded if and it notwould have been didthey merely hearsay
follow,followed,that the deeds or were intended to theappear surveys.

the that outSo of in connection should havetestimony Thompson gone
considered,of the all his other statements that we as incase with have

the end he no about it. He not awas shown to have wasknowledge
and therefore had-no and could not as an ex-testifysurveyor knowledge

and the rest what he heard waswas when hepert, simply Willey say
or,a certain more a reconnoissancesurveymaking properly speaking,

executed,in that some before the deed towas whichdaysneighborhood,
no allusion is made in the deed and none of the or monumentsobjects

reconnoissance,found or located that as ofmade or during byspoken
deed; but,are called for or alluded to in the from the de-Thompson,

deed,in the it is evident that it was the to a cer-scription design grant
tain of land measure from a line on thequantity by extending given

tonorth without bounds or monuments on the south.regard any
case, 498,The to for thesefive questions Thompson page ante,)(see

case,reasons and those stated in the former in this were prop-opinion
excluded.erly

6. There no valid that we see to the toobjectionwas question
and the F.answer of S. Spaulding.

7. The of that thestatement road was on one occa-Thompson
sion barred and chains and no one toallowed tillby hadpole pass they
obtained with muchBellows’ other evidencepermission, uponbearing

mountain,the fact of of the summitBellows’ of the hispossession and
same,claim to the on thewere ofprobably questioncompetent posses-

; case,sion but in the that take ofview we certain in this thatpoints
to beevidence will not be likely anotherimportant trialupon and w<3

not ithave much attention.given
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8. nonsuit,The it,motion afor ofwith the oneraisesruling upon
the most of the thinkimportant case. We that the ofquestions ruling
the court that no evidence had been whichcompetent produced upon
the could ascertain the location &jury or bounds of Me-Thompson

Purchase,serve’s thatand could not recover under theplaintiff paper
title from the nor writ,State the in correct.second count the wasupon
There has been no evidence of or toany survey, any survey,attempt
this as itgrant was : —“viz at the northwest cornergranted, Beginning
of Pinkham’s Grant, thence to the south line of Shel-running westerly
burne Addition and the south ofline & to theLow Bui’bank’s Grant

Grant;northeast corner of Jeremiah onChandler’s thence due south
eastthe line of said Chandler’s far that a extend-Grant so due east line
to the 12,000westing Grant,line of said Pinkham’s shall contain

acres, thence on said to Datewest line the first bound.”northerly
8, 1835.July

Now the 16,resolution of the of thatJune 1824 wasLegislature
Pinkham,land be to thatgranted on condition he built a road (the

land to extend one half mile from the road on each from Adamsside),
to Durand(now Jackson) (now Randolph).

Also 4,resolution of 1834 saidTreasurer toJuly directing convey
lands to Pinkham.

Plaintiff that this not to Pinkham referred towas theobjected grant
in subsequent conveyances they grantbut toother or differentshow no
Pinkham.

We find in 592,Bellows v. N. that been20 H. there hadCopp
some to otherprior of of the land to Pink-­grants persons portions granted
ham, which, course,of he did thatnot hold. But suit was not commenced

1841.till But the to in 1835& Meserve madegrant Thompson being
after thesoon land tohad directed the of theLegislature conveyance

Pinkham, the is where the northwest corner of Pinkham’squestion
in was,1835Grant not how much land able toPinkham was finally

hold under his ? That to start­would have do with thegrant nothing
in out &point Meserve’s Purchase.ing running Thompson

The to Pinkham must determine thegrant starting pointprobably
Purchase,of & heldMeserve’s and the of landThompson not amount

Pinkham be-under his ashis andby grant. Taking grant granted,
at thereof,the northwest corner thewouldginning probably prop-give

er for the in out & Meserve’sstarting point plaintiff running Thompson
Purchase. full crThe evidence on in this case notthat waspoint very
definite, seem,but it far canwould so as that this startingwe judge,

ofline, there,must the townbe or near inpoint Randolphupon
onGorham. That will be made the evidenceprobably plainer by

fixed, andanother trial. the shall thus beWhen starting point
to the& run outPurchase shall beMeserve’sThompson according

andas tothere be some its locationwill evidenceoriginal grant, proper
extent, and as to it of Mount Washing-whether embraces the summit

or not.ton
It will be that no toobserved this right compensationgrant gives

thefor or that been withinany all havemay grantedportion previously
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land, and if it shouldIt acres oflimits. includes so manysame only
had beenbe that of this land granted,previouslyanyproved portion

toright compen-take from this without anythat so muchwould grant
that there is no evi-Now it is clearverysation in otherany place.

of Mountthat the summit Washing-this case to showdence in tending
Purchase as& Meserve’ston is the limits of granted.within Thompson

aon the of ?Can the prior possessionplaintiff groundprevail
thatcase, was held as herein this itIn the former althoughopinion

was with­the of Mountthere no that summit Washingtonwas evidence
not re­Meserve, and couldin to & thatthe plaintiffgrant Thompson

for acount, that the motionhis it there heldcover on second wasyet
Bel­thatbecause there was evidence Johnnonsuit was deniedproperly

at timesthe the mountain variouslows had of summit ofpossession
asof his seizureand this was evidencebetween 1851 and 1859 that

title; and it was alsohadthe defendant who then shown noagainst
lattersaid that to would thethe deed Bellows giveplaintifffrom

oneactionsuch seisin as enable him to maintain thiswould against
; the follow­to latterwho showed no title and thisevidence pointof

;cited, H.41 N. 532­authorities are Edmonds v. Tappaning Griffin,
;120; Beals,v. H.44 N. 413­36 N. H. Carter v. WardTappan,

Fuller,v. 15 185.Pick.
the landIn had enteredEdmonds v. plaintiff’s grantor uponGriffin,

introducedand then to there was direct evidenceandquitclaimed plaintiff,
that the land in the inwas covered by description plaintiff’sdispute
deed.

title inDefendants offered in that case to that the byput plain-prove
tiff did not cover land in and show morethe tocontroversy, particularly
the themanner of claimed no title tosaid butGraham’s occupation,
premises themselves.

court, term,But the that theat the trial ruledotheramong things,
title,a the defendants mustestablishedplaintiff having prima facie

defence,show title in in But inthemselves order to maintain their the
erroneous,court, wasof the that to and itopinion was held beruling

held, Bellows, J., the defendants shouldthe thatdelivering opinion,
inhave been allowed that the in was not includedto landprove dispute

deed;the for in that case the the haveofplaintiff’s right plaintiff might
been limited to what he and that it wasactually occupied; competent,

thewhere a disseisin was and admitted and issue beingjoint charged
title, the de-thus the demandant’s the to show thatfor defendantsupon

land or a of it.mandant’s seisin did not extend to the in dispute part
colorThis lot of land underis an that an one abyauthority entry upon

lot,of behim and this seisintitle seisin of the whole that mightgave
that,deed, it totransferred to a showby quitclaim goesplaintiff yet

inin wasunless the had that the locusintroduced evidenceplaintiff quo
deed, him.fact included in such his could nothis of availentry grantor

It a certainis not an that a man who has a deed ofclearly authority
land,tract of but his deed and commits a trespasswho outsidegoes

hisanother and sells and his lot canupon then conveys givesimply,
ato the the land of thirdgrantee any right person.repeat upontrespass
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land,It would seem to hold that aabsurd the whoentry byupon person
it,had no of to be as-color title the a mere couldentry being trespass,

to another as to enteredsigned so him seisin of the land sogive any
the of the thus en-upon, by other lands not tractconveyance covering

tered upon.
We have theexamined other three cases cited and find no authority

for the It is laid enter-above stated. there down that aprinciple party
title,under color thattitle becomes his anding of seized toaccording

a and atitle of enteredperson is to havehaving right entry supposed
and title,to have become seized to and that actual en-his anaccording

the hastry the is he theupon not whenpremises by plaintiff necessary
title and citedthe of It in inis also held numerous casesentry.right
the 254,former seisin asthat is evidence ofopinion, page possession

a noagainst title.party having
Banks,In 101,v. 14 N. is a deedWoods H. it held thatexpressly

cannot be color of thetitle what it to Therebeyond purports convey.
entered a lot of land under a claim of andplaintiff surveyedupon right

and it;it it heldmarked the lines of trees around this wasby spotting
to be such lot,a of the whole the main-that couldpossession plaintiff
tain a orwithouttrespass rightagainst party entering subsequently
title, such awould be adversethough notpossession good possession

the trueagainst owner.
In this case there was no such lotofpossession anytaking particular

out,and it that have an actionso Bellows could maintainedmarking
one for oc-against acts other land than what heany actuallyupon any

landsuch was hiscupied, provided not covered by grant. Suppose
Bellows had to this the land he hadconveyed plaintiff occupied byjust

bounds,metes and ofand his was so far evidencesuppose possession
title that his deed would of titlethus be evidence to hisgiven grantee,

what color under aof title has this to theyet locus inplaintiff quo
deed of some inother of land thenot ques-including premisespiece
tion?

deed,If John Bellows had to even aby quitclaimconveyed plaintiff,
“the en­summit of Mount then showed actualand anWashington,”

on suchtry summit himself such deedbefore heby conveyed, might
con­the of Bellows’ But hasbenefit Bellowsgive plaintiff possession.
anddeedveyed only,& Meserve’s Purchaseby quitclaim Thompson

this of titleupon an had been undermade which colorentry being
would be thisto the oror his Bellowsgood partygive entering grantee

lot, couldconstructive of the but such a deedplaintiff, wholepossession
Bellows’,not the the benefit of or hisgive plaintiff entry upongrantor’s,

some other deeds,lands not'included in for there canthe be no construc­
tive H.Jameson, N.of without v. 3land color of title.possession Riley

; ; Wallace,23 7 N. H. 547.v. H. 468 v. 28 N.Day, HoagEnfield
If Bellows has had a of Mountof the summit Washingtonpossession

sufficient to toenable him maintain a enteringpersontrespass against
ofright, limitswithout and this is not within thesubsequently summit
toPurchase,& Meserve’s then has neverThompson conveyedBellows

this to thehimwhich such wouldany right giveplaintiff possession’
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summit, but Bellows still has entered subse-sue wbomay any party
toquently him without title.

He has to& PurchaseMeserve’sonly plaintiff,conveyed Thompson
and until of Mountthere is some evidence to that the summitshow

seeis unable towithin the limits of this we areWashington purchase,
what this it thathas to virtue of a deed ofright plaintiff by purchase

theonly. entered in Willeythe describedThompson upon premises
deed, and would land thusof thehave constructive wholepossession

but show that theuntil there is some toconveyed, evidence tending
of deed,summit canthe mountain is in his heincluded and covered by

have no color of title to hisaid possession.
are,The authorities relied his Pooron to sustainby plaintiff position

Gibson,v. Barnett,Jakeway32 N. 28 324 and417;H. Vt.v.
Zelle, holds,Burton v. Le 16 Vt. 158. But v. GibsonPoor only

as the doctrine of the case is stated in Morrison’s Digest, pagefairly
544, 6,that deeda of lot under itplaintiff No. entered uponhaving
what it,he claimed definite boundaries a of the extentasby being part
of the lot hematter of reasonable Held thatdoubt:being might
maintain had interferedwithout title whotrespass against any stranger

his 6,with the lot No.whether land was a ofpossession actually part
or not. extent, that,That case to en-the if Bellowsonly goes actually
tered deed,land couldit to be his a he main-upon underclaiming
tain one without titletrespass against any subsequently uponentering
the land him,thus such land was includedwhetheractually occupied by
in the deed or not.

isThis not thedoubted. v. Le settles that ownersBurton Zelle only
of lots andsettle the line between themadjoining may by agreement

it,acquiescence, and their lots bewhen have thus settled willthey
line,bounded that as it isthe true line instead of the whenby original

line;found that the line differed from is nothe whichagreed original
case,for this theauthority for there held tothe parties simply agreed

line instead line,of what if the had neverwould have been the parties
fixed one suchby agreement.

a linev. Barnett was a case of betweenJakeway boundarydisputed
lots,two Gibbs,and the act­hadfound that the defendant’sjury grantor,

theually of land that his deed cov­inoccupied strip dispute, claiming
it;ered that hadhe had andthus more than fifteenit years,occupied

in asthat aState titlethereby by againstadversegained possession,
lot;the owner of underthe thusand after occupiedadjoining having

such claim was a case wherehe his to the defendant. Itlotconveyed
the the iscourt the deedin that thesay, boundaryopinion, given by

is nowsomewhat and where its true constructionequivocal, original
entitledwascontested. The court that defendantstoutly held properly

to thus claim­stand hadand hold to the to which Gibbsupon boundary
ed and occupied.

thatIn the thatcourse of the court the only questionthe opinion say
Gibbs, notseems to have at the trial havingbeen made was whether

acolor of could titleany bytitle the of land into gainquestion,strip
an orno doubt thereadverse actual of there waswhichoccupancy,
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doubtful,here. and theThis case the line in wherewhere wasdispute
title, until he hadhaddefendants’ actuallygrantor occupied claiming

ofa title adverse even theacquired such stripby possession, though
land in to covered thebe held have been byshould originallydispute

lot;deed of case,a as the linethe other the court where boundarysay,
had and the had con-been afterwards land beensettled by occupation

sus-is not establish orto such in toveyed boundary,according point
tain the for thedoctrine here contended by plaintiff.

The that is one a boun-involved in case ofquestion clearly disputed
land, it islots of anddary line between two cultivated whereimproved

held andthat the or adverse use occupa-may, agreement byparties by
tion, bounda them which both beestablish line between shallby they

line.it from thedifferthough may original
But tracts ofthat have an tocan hardly largeprinciple application

land,wild has had but a constructivewhere neither anythingparty
lots, or at-the lines been runof where have neverpossession their

haveto the and where theto be runtempted partiesgrants,according
them, andnever lineor to betweenagreed agree anyuponattempted

where it toactual establish the fact whethermust surveydepend upon
the tract claims is bounded theon southwhich the by Sargent’splaintiff
Purchase or of thelands State.by

This in thewas at all considered the former indeednotpoint opinion,
taken,case in alluded toshow,does the was or waynot that anypoint

barredcounsel, should not feel ourselvesby and wehence probably
from a circumstances ofof the under thereconsideration point peculiar
this case.

Our which Bellowsis-that John acquired byany rightimpression
of Mountof the summit Washingtonorany entry possessionupon

cannot to this under his deed of Thomp-be toheld have plaintiffpassed
toson & until there is some that thePurchase evidenceMeseiwe’s grant

thiscovered and includedand Meserve locality.Thompson
It a has a convey­has in this that when demandantbeen held State

title, thisance in actual underfrom one who was colorpossession of
himself;in theis to an actual demandantequivalent Baileypossession

274; 485; thatMarch, 11 N. andv. N. H. Buck v. H.3 Young,
a who has1 color titledeed from one underquitclaim possession of

;H. andv. N. 530­transmits that Edmonds 41possession; Griffin,
an andfrom has entrythat a a of land a who madedeed of lot party

whole;lot, of tocolor title the Woodsof the wholesurvey may give
280;101; Fessenden, N.Banks,v. N. Farrar v. 39 H.14 H.

H. 493.v. 15 N.Cobleigh Young,
is of title of real orAnd evidence whether personalas possession

evidence, orunlessand conclusive impeached explained;property,
cited;Reed, N. H. 53 and cases the actualStevens 37 possessionv.

theland,a that lotof lot and the ofconveyance byof by quitclaim
so muchtothus suchparty might convey possessory rightpossessing,
it wouldthe the butof land as had been toactually plaintiff;occupied,
of somethat aseem than an to hold conveyancelittle less absurdity .

couldoneother lot or not the in controversy,might adjoinwhich might



533July, v. IKON COMPANY.WELLS1869.]

motiongive to a lot not thus think that theany Weright conveyed.
for a nonsuit as stood atshould have been the facts theygranted upon
the time the motion was made.

9. We see no of toto the deed fromobjection Willeycopy Sargent.
title,It was not the it themiddle link in the chain of but wasplaintiff’s

first; and ifthe rule is that if the last link is thegenuine,proved orig-
inal deed to the is andplaintiff proved, copies mayproduced properly

title,be introduced to inall the other links the chain ofprove plaintiff’s
first. itthe Besides was afterwards that theincluding proved original

lost,deed was and evidence of its contents wastherefore secondary
admitted, further,still beand the same seems to set-properly question

tled in the former opinion.
10. The the atto deed do not first seemobjections Williams view

to be taxed,well Thetaken. deed to what wasconvey justpurports
wit,to the ofand tract land as Sar-unincorporated unorganized known

Purchase, and would not include in itsgent’s description any portions
Bartlett,that had been annexed norto Jackson or does it become by

means certain from the of theany witness that moretestimony anything
sold;was in fact but as that matter not be certain themay testi-upon

it was thatwell to submit to themony, perhaps enough question jury;
nor do we see to the instructionsany particular objections given upon
that point.

We nothave much attention to these to thiseight objectionsgiven
deed or to of but the seventh. It bethem to remarkany may proper

them,in relation to all of that are not madethey whoby any party ap­
to have interest in the described in theland deed or inpears any the

taxes,sale of the same for and that so as the shows nolong plaintiff
objectionstitle to the in in no tohe is raisepremises question, position any

to the asdefendants’title. No interested owners of the land soldparties
taxes,for nothave or do that the sale was andobjected object legal prop­

er; so,and so as lie thethat is it does not in mouth of thirdlong per­
sons, who show no in the sold,title or interest whatever or inpremises

sale,the land here in or the deed,to to the form ofobject thedispute,
or to of suchthe connected with sale. Theany proceedings plaintiff
must first show that the summit the mountain is includedof in the grant

Meserve;to & and then it must that Pur­Thompson appear Sargent’s
chase, with such additions on the north and Pinkham’s Grantadjoining

there, andas are to also include cover thewill same sum­proved belong
mit, ofso that the will be in whichdanger losingplaintiffs something

him,his of ofdeed to in the the toconveys consequence priority grant
such interest or titlebefore will show as au­willSargent, anyplaintiff

as to the tothorize him to farther than andauthorityinquire convey
thatwhether there was a under v.authority.conveyance Thompson

Carr, 5 N. H. 517.
title isUntil such is made the defendants’ well becauseenough,proof

the same. But ifis an entire to thethe plaintiff stranger plaintiff
title theshould and his tomake the show insuggested, premisesproof

also introduced,his the should beunder and otherquestion grant, proof
viz., the samethat the to also covers then thepremises,grant Sargent
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towill have such an that the defendantsinterest heplaintiff may require
show that the under which the sale made was strictlywasauthority

343; Gale,Eaton,French v. N. H.15 v.pursued. Wellington
;13 Mass. 483­ 27 MaineSmith v. 289.Bodfish,

The thatseventh was not waswell taken. Thisobjection objection
the was sentof the warrant sent the stateto ofcopy deputy secretary
back to law.the sheriff instead of a asof that required bycopy copy

4, 1829,The 1830,statute of H. LawsJuly providespage 563),(N.
on, &c.,that the thecollector of said taxes shall deliver to deputy

”‘‘for a taxesthe time his list of all suchsecretary ofbeing copy
selectmen, &c.,made out as and saidaforesaid the and thebysigned

list,’’ &o., taxesshall “said and thereceivedeputy secretary keep
&c.,contained,therein and after the first of onday applica-September,

“tion, &c., asaid shall return to said collectordeputy secretary copy
thereon,of his list and the shall &c.aforesaid” he have receivedmoney

listWhether- the is the of theto returnsecretarydeputy original copy
list,or a of the which is in one termed a is not clearcopy copy place

statute,from thethe of and we think the law wouldwording probably
list,be with a return of either the of th§sufficiently complied by copy

aor of the which is the calledin same sectioncopy copy improperly
the list. But inthe whole we think that the course was followedupon
this case which the statute the sameintended should be forpursued,
section anyon to that receivedcollector who havegoes provide may
“ &c.,of their lists” from said shallcopies deputy secretary, publish,

'list,that it a to bewas of the collector’s that wasthereby showing copy
areturned instead of of that as claimedcopy copy, by plaintiff.

And the Revised which did toStatutes not intendevidently change
law,the in this make the matter certain that saidrespect, by providing

“ is,shall return said that the one he receiveddeputy secretary copy,”
from the collector. The in thethis on the ofproceedings respect part
sheriff were well enough.

11. The were an al-introduced as to showplans properly tending
lotment. formerSee opinion.

12. The record from the of fromoffice the deedState’s ofSecretary
Meserve,to & was and theintroduced alsoWilley Thompson properly

from therecord Coos The deed was lostCounty Registry. original
deed,orand these both were to be of butsaid theypurported copies

differed in the of the in a Both werematerialdescription grant point.
deed,of the of all this sec-evidence contents the andsecondary upon

evidence it was the find was.for to what the deedondary jury original
13. We think the act of 1786 toBuckman and othersappointing

admitted,sell certain lands wasState with a ofviewproperly showing
that had been made of the lands were coveredwhichprevious grants
by Sargent’s purchase.

14. An is here in the admissibil­raised toquestionimportant regard
of a aof deed to not the existence but theity copy only properprove

andexecution of an deed. Here the evidencedelivery original proper
was offered of an search for it+he deed whereunavailing original

been, or to and theshould have would be have been found ob­likely



v. IRON COMPANY. 535WELLSJuly, 1869.]

could tothat no of Purchase be have beenprovedjection part Sargent’s
was overruled.properlypreviously granted

deed toIt is well settled that after of the himself orproof original
devise,his a an of aof title descent or use officeby may copyparty

to constitutes a of hisdeed which he is not a but which chainparty part
title, evidence, theof as loss of theshowingwithoutprima facie

and without of execution or v. Mitch­delivery.original proof Harvey
;ell, ; N.31 N. H. Horner v. 14 H. 85­ Farrar v.582­ Fes­Cilley,

269;senden, 409;Clark,N. 21 N. H.39 H. v.Forsaith Stevens­
Reed, 37 N.v. H. 53.

428,Mendum, toIn Southerin v. 5 N. H. it seems be held that a
the to acontents of the deed himselimay whenparty byprove copy

lost,the is of the execution of thewithout Butoriginal proof original.
it awould not now be as to that extent.authorityrecognized binding
We see no toreason the should not be held the execu-why party prove

witness,tion of the itdeed a when can beby doneoriginal subscribing
as much when the as isis used when the andcopy original produced
used, and when a to title in a thirdwishes not inparty prove person,
the chain of his own or his title a is not admissibleadversary’s copy until
the it,has been for and made toeffort obtainoriginal sought andproper

ifthen the is used it is to the contents of theonly provecopy original,
after that such was executed. Pollard v.proof original properly Mel-
vin, 10 N. H. 554.

In 612,Cram v. 18 H. it thatN. is said an officeIngalls, ofcopy
suit,a recorded,deed ato to the which isparty regularly may, after

notice to the to the be used the otherparty byproduce original, party
deed;to show the execution of the but this not showwill any delivery

of the deed without other evidence. But this is theupon principle that
evidence is sufficient a who withholds thatslight against party which is

the best.
Marshall, 383,In 22 it is thatMelvin v. N. H. held the subscrib­

lost,witness be called the isshould when and aing original copy pro­
duced, the same as he must be if the wereoriginal produced. Perley,

‘‘J., : this it isIn believed to have been thesays State practice in
deed,case of a lost to the execution thebyprove subscribing witness

as to inwhere the is evidence aoriginal produced; give fromcopy the
records, with other as the able tosuch was toproof party produce, show
that the deed the that therecorded was same witnesses had seen exe­

;”cuted and he that the court consider this thesays proper course to be' Shinborn, 503, J.,Bellows,intaken. 46 N. H.So v.State :says
‘‘ aWhere is lost the evidence of its execution must inwriting general

as thebe the same where it is with of whatproduced, exception bemay
fromderived comparison.”
is and conflictThere looseness some in thegreat apparently authori-

ties, deed,as to far of a when nothow an office used in acopy chain of
title, shall to be of the executionbe allowed evidence of the original
deed, but it is that a is not thusbelieved when used in acopy chain of
title, ofit of the contenis the ofis evidence only whichpaper it is a

and that execution bewhatever of would needed,copy; proof if the
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in iswas should also be case the used.original produced, required copy
held,Pitman,v. thatIn Felton 14 Geo. 530 it is J.,)(Lumpkin,

called,lost, must ifif a deed be the witnesses first besubscribing
known, court,unless dead or insane or the of thejurisdictionbeyond

known, is ad­but if the witnesses are not othersubscribing testimony
to the 5missible execution. So in Marriner v. GilmanSaundersprove
113,ll. the court : “The a deedI­ execution of lostsay J.)(Eaton,

as asmust be if the deed were in court.”quite strictly producedproved
Glidden, 510, it “aIn v. 31 Maine is held that conveyanceDunlap

acannot be evidence of the ofof contentsbyland .proved parol lost
it that the aunless be was deed executed.”proved legallypaperpaper,

hasIf the been lost or and or moretwooriginal destroyed parts
executed, the or of behave been loss destruction all the shouldparts

received,thebefore evidence of contents can be andsecondaryproved
executed,deed tothe to be have been unlessoriginal ought proved duly

with,of the execution be if the itselfwould dispensed originalproof
or unless of the is thewere the want occasionedproduced, original by

of the other in which case the executiondefault party; reasonablymay
lost,an notehim. when of hand is abe Sopresumed against original

cannot be read until the note bein evidence is tooriginalcopy proved
446;; Lake,1 &Phil. Ev. 452­ Goodier v. 1 Atk.genuine. H.)(C. ­

H., 261,16 N.v. and casesBatchelder cited.Nutting,
in such cases is stated in v.The course of Hewes Wis­proceeding

94, action,wall, in a real8 where the demandantGreene having pro­
deed,office of his title and thatduced an the oncecopy proved original

existed, and was and that the werewitnesses outgenuine, subscribing
and made of the loss thethe affidavit of original,of jurisdiction, having

evidence; Clark,to read the in Peck v. 18 Texaswas copypermitted
Morrill, 370;239; v. 4 Greene the courtin Kimball say,so

“: a on an to theissue availWhen wouldparty, country,J)(Preble,
accident,an instrument in time andof lost hehimself writing, by

executed,an instrument wasthat with the for­dulyfirst proveshould
law, and that the instrument so executedsecondlyrequired bymalities

then, heThen not till is tolost. and evidencepermitted givehas been
contents.”itsof

1220, 865,Note the courseEv. & of3 Phil.In H.) proceed-(C.
cited,is stated and theof lost instruments authorities andin casesing

that of anto be where evidence instrumentis stated secondaryrulethe
admissible, the in bethe execution of mustoriginal general proved.is

witnesses, called,or deed attested should bebywas theybondthe lostIf
absence, otherfor their before can betestimonyrenderedan excuseor
cannot be the ofwhen witnesses confessionsThat produced,received.

thethe admissions of existence of such instrumentsparty,the opposing
to in theoften resortedof evidence establishing genuine-a speciesare

But that when no direct on theinstruments. testimonylostofness
an beformer existence of instrument toor appearsof executionpoint

circumstances.attainable, fact bethe may proved by
Davis, 6last Lessee v. Petersthis see Sicard’supon pointbearingAs
454;(­ 124; 446,11 Mont-v. Johns.Jackson Woolsey,S.)U.
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483; Clark, 21 N. H.475,Dorion, N. H. Forsaith v.7v.gomery ­
; v.; H. 331­ Pickering,25 N. Downing418­ v. Greenough,Neally

344;344; Dunbarton, N. H. v.15v. Colby15 H. New BostonN.
Kenniston, 4 N. H. 262.

thewe have examinedas as executionto of wellAs deliveryproof
ato when deedbe thatfind the ofauthorities and authoritygreat weight

recorded,executed, andto have been acknowledgedis shown properly
; but that thisof its deliverythat is evidence primaprima faciefacie

of the authorities so far as togocase be rebutted Somebymay proof.
such evidence ofthat the of a deed isrecord primahold simple facie

a to bethat be too loose doctrinebut we think woulddelivery, applied
with safety.

Cloud,think is stated in v. 14theWe correctly Biglerprinciple
“361, : ThecourtPenn. where the actsay, J.) crowning(Coulter,

But it is notin the execution of deed is its delivery.a tonecessary
beThethe actual manual investiture. inferredmay ordeliveryprove

Thus the thefrom circumstances. wit­signing, attesting bypresumed
nesses, andthe the the of theacknowledgment by grantor recording

ofdeed have been considered full evidence Butdelivery.”prima facie
Jackson, ;is v. 14 Penn.the evidence not Juvenal 524­conclusive.

17;Hammill, v.see also 19Hammill v. Ohio Stewart Reddett 3
;;67-77­ Jacksonville,Md. 15 Ill. 236­v. Mitchell v.Warren Ryan

457;;3 N. 5 McLeanOhio S. 317­ v. Loom­Bulkeley Buffington, ­
185;; Fuller,is 43 Pick.v. Maine 299­ 15v. Bent­Pingree, Ward ­

v. Atwell 12 Call. 281.ley
think ofthe the court this caseWe in theseexcludingruling copies

correct as itwas the case then stood. For does not that thereappear
was not other and andbetter evidence of the existence execution of the
deeds which Thehave beenmight witnessesproduced. subscribing

called,firstmust be if and within the Theliving jurisdiction. grantor
next be called and but ifthen the none of thesemight could begrantee,

found, hadwho ever the andany seen couldperson asoriginal totestify
the of the witnesses as itor the seems. Thehandwriting offi-grantor

it,cer recordedwho if show of it. We dosomething notliving, might
mean to decide that the evidence defendants offeredwhich ormight might

admission,not be sufficient itto its if hadwarrant been made to appear
existence,that no other evidence was in and in reach of the-party, upon

■reasonable andsearchmaking inquiry.
As stated in the to Phil. it mustnote Ev. be made to thatsupra, appear

no direct evidence on the of orexecution former existence of thepoint deed
;attainable,is factbefore the can be circumstances andby theproved cir-

cumstances of differ ofeach case would from those otherprobably every
case, and no laid wouldrule can be down that to all.apply

to of the15. Plaintiff’s the introduction actexception incorporating
Adams Nowas overruled. notice wasproperly(now required,Jackson)

thisas evidence was not covered theby agreement.
16. The court ruled in to theconstructioncorrectly giving grant of

Adams, ; would,where it landrun State that the useby by ordinary of
terms, 349,exclude 2the land. Hilliard onR. P.State sec. 114p. and

YOL. 35XLYIII.
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boundaries,cases cited. He in of towords usedsays, speaking express
to, exclusion,and are terms of unless necessarybyby implicationfrom

are used in a different sense. Breck 11 N.v.they manifestly Young,
;H. 11 N. H.485­ v. 520.Day,Enfield

Jackson,17. The as to the line thatwest of the charterruling
1806,rather than the ofwould unless the town was rungovern plan

it,out and located the lines about the time of theaboutby marking
of the lineswhich varied from the charter. If there wasmaking plan,

charter,in fact a location of the town under the with linespractical
charter,marked and well defined but from the such actual loca-varying

tion might govern.
The that old of18. the 1806 had tono tendencyruling plan legal

athat line was run and marked on the inshow monumentsground by
therewith, was Thisaccordance of 1806 waswrong. plan jorima facie

of lines between theevidence the true towns and was to becompetent
to a to thesubmitted as show lines between lands of indi-jury, tending

are on theviduals whose lots bounded town lines. Adams v. Stanyan,
N. H. This in24 405. made of an actmap'was probably pursuance

1803,30,of December itof the the theofLegislature making duty
“towns in this to cause an accurateseveral State of the tosamesurvey

abe made” and transmit thereof to the of “con-Statemap Secretary
admeasurements,”exact limits saidthe of town careful &c.bytaining

extended, filed,This act was and this madewas and beasmap may
assumed, under its and anprovisions requirements, byproperly making

the andactual of town the exact limits of the townsurvey getting by
admeasurement. shouldcareful We understand ex-theseusually by

that the and measurements were or ac-would besurveypressions,
to some lines marked on theactuallycording ground previously,

before, thatnot so marked would ofor if course be so markedthey
time. Their as linesthe of the beat town wouldbeing designed

reason should be sosufficient marked ifwhya not so markedthey
hadthink this someWe madebefore. under thesemap tendency,

circumstances, to ashow that line with saidcorresponding wasplan
marked also the at that timeand if notrun before.upon ground

the selectmen of in19. That Jackson 1825 undertook to run a new
before,there no lineline where was and fromtown both thediffering

1806,the ofand was evidence of and wasplancharter nothing properly
1832,That the line intownthey theperambulatedrejected. following

the and that lines,as laid down on claimed to thoseplan, theylines might
a location to theto show and we see nopractical according plan,tend

evidence;to the of that donor we see thecompetency whyobjection
Jackson,between the linesthat two on the south ofpeople livingfact

taxes Jackson in 1832 and forand in several nextpaid yearsvoted
not beenhave admitted as a circumstancemight properlypreceding,

direction,in the same hothoughbearing perhaps practically having
weight.great

The offered as toevidence Pinkham’s examination of the land20.
road,with a to theview construction of hisJackson wasof proper-west



539IRON COMPANY.v.WELLSJuly, 1869.]

to show histendedHis act have privatethink. mayruled out wely
hadthat herun, but it does not anythe line appearas to whereopinion

fact.of theknowledge
anasto the to Weeksquestion expert.21. see no objectionWe

Johnson,to as tothethe of questionnot see relevancy22. We do
to make admissions orhad nohim. Barker authorityBarker toldwhat
said about it beand he wouldin whatthat wereto settle lines dispute,

the merest hearsay.
the Treasurerto resolution Statethe authorizing23. The exception

Merrill no foundation.to Dorcas hadto a tract of landconvey
the tree thesaid to Barker about24. Meserve maple beingWhat

Meservewas wascorner of Purchase incompetent. agentSargent’s
lands,defendants, and see totaxes trespassers;for to look payafter

that was within theor said notdone beyondwhatever he havemay
not bind the defendants. Pick-of and could Whathis authorityscope

be tothe samesaid to Barker on showmight competentsubjectering
located,a of the D. Merrill lot asthat the tree corner butwasmaple

He had nothat it not to fix thewas competent. authoritybeyond
said to Barkerbounds to Purchase. What about theWilleySargent’s

the Merrilla corner of lot couldtree havehardly anymaple being
Merrill andthe lot could*atfor he did not mostconveybearing, only

so asthe lot to be located to makeshow that he understood that a cor-
Barker took from show that thisner. But the minutes is theWilley'

lot, and notthe D. Merrill then corner of northeast cornerorthwest
commenced,of Purchasefrom which the and thesurvey Sargent’s

follow,it didwas excluded because not if100th thequestion properly
the Iron Tracttree was the southwest corner of Ore as surveyed,maple

it the southeast corner of Purchase.that was TheSargent’s maple
D. Merrill lot as itis the corner of the istree northwest claimed to be

located, of is thebut the corner Purchase northeast corner ofSargent’s
Itlot, than that.that if it no farther east would seemgoes simply

that in out the Iron Ore Tract went too far -west at leasttheyrunning*
the width of the D. Merrill lot and that much Sar-by overlapped upon

Purchase.gent’s
andthink the25. We Meserve’sexcluding Emery’s state-ruling

correct; statementalso most of Meserve’s thatments was follows was
The on the as Meserve,statedplan,clearly incompetent. pencilling by

¿ it notthink to waswe identified asprove anythingincompetent being
as there foract of one or anythe purpose.any put

asthe and26. But overwe offered toparticulars proved bepass
court,of thatthe there was noto the evidencerulingproved, upon

find that the northwest corner ofthe could thewhich Dorcasjury Mer-
from to run outthe whichrill lot was starting point Sargent’s Purchase

incorner named the deed toof the northeastinstead Sargent. What
deed besaid the to wouldbefore soSargent farWilley incompetent as

deedwith the afterwards andit did not whatgiven, hecorrespond said
far as itbe so tended toafterwards would contradictincompetent the

thehe had and think in thisdeed we casogiven, ruling right as it was
trial.on the former
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27. find ex-We no to and answers of Barkerquestionsobjection
as ruled out as to 53.cept interrogatoryirresponsive

28. to anProper questions expert.
29. P. called and was then foundMeserve wasGeorge by plaintiff

to thenbe the of defendants certain Plaintiffforagent purposes.
witness, wasmoved for to to whichleave questionsput leading

denied. That a the of the courtwa3 matter within discretionclearly
;trial,at and & 269­the we will not it. 1 Phil. Ev.revise H.)(C.

257; 9v. Mather 4 v. Conn.Wend.People Sanford,Stafford
284.

30. The as evi-admissions of the were receivedparty properly
dence, Holderness,but were 44 N.not conclusive. Barker v.they

414; 281,276,H. admis-Pick. 287.Eastman v. 15 SuchCooper,
that wassions would no where it was the admissionhave shownweight

made a the facts weremistake or of as theythrough misapprehension
afterwards to exist.proved

of the summit of Mount32 & 33. As to Bellows’ possession31.
we take ofthis immaterial in the viewevidence becomesWashington,

the case.
34. once in be used for for whichEvidence may any purposeput

itthe course of the trial becomeduring may competent.
but not .is35. The bill once before the Legislature, passed,pending

The& Meserve’s Purchase.no evidence as to the bounds of Thompson
seem,itas would anddefines this Purchase sufficiently,original grant

didits limits he not needunless desired to have anyplaintiff changed,
on the subject.legislation‘ summit, im-of the and becomes36. Relates to Bellows’ possession

material.
but has no now.37. right, applicationRuling

of Pur-the boundsThe instructions for Sargent’s38. ascertaining
in the formersame as settledchase were correct —the opinion.

as the consideration of the ad-correct to39. The instructions were
of the D. Merrill lot. If theas to the locationmissions of the party

case,inof all the facts thea fulladmissions were made with knowledge
theas evidenceshould be against partythen importantthey weighed

ofthem; or inif made under abut misapprehension ignorancemaking
doneof the admissions befacts, awaythen the force mightthe real

with.
discharged.Case


