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Whether this of constituted must inrapidity speed negligence depend
was,on awhat kind of it or thepart train car andwhether wheels

other worn,furniture were in or or orbattered orgood position,repair
track,whether the over which had orbeen wasthey running, rough

smooth. areThese some of the elements to be de-inproper weighed
the character of the accident. Previous hard of a tracktermining usage

would If,be evidence to show badtending condition.present contrary
to the not theprobable the car-wheels werepresumption, injured by
bad road,thecondition of it towas the to have shownopen plaintiff
that fact to state,the satisfaction of the The actual both of theirjury.
track and was muchwheels withinmore their than theknowledge plain-
tiff’s.

The that theprobability defendants’ car-wheels were whenunfit they
On,were or were rendered so the theoriginally put ofby roughness

track, was car,enhanced the fact that one set ofby wheels on the which
off,run were either one and one-fourth or tooone and one-half inches

anarrow for the road-bed or track. It is manifest that suchguage
wheels were,were unfit to used as ororiginally be would be morethey

to be battered or rails, oflikely defective thaninjured would wheelsby
a and would be to beproper forguage, likely injured by manyrunning
miles on such defective track.

us,It that,toappears this was com-evidenceupon principle, legally
for the to is,petent The notjury doubt whether it wasweigh. only

remote; but, questiontoo we think the ofdecision of the. remoteness was
within the discretion of case,the who tried the and thinkwe nowjudge

instance;that therefore,and,discretion was exercised in thisproperly
the defendants’ overruled,to this evidence is and mustthereexception
be

on the verdict.Judgment

v. Austin Bedell.J. GreenSumner

In the civil action to for assault and ittrial of a recover andamages battery,
introduce, behalf,inplaintiffis to bis own the record of acompetent for

offence,before a the thecomplaint justice peaceof for the same withmade
therein,had as evidence to that the defendantprevious proceedings show

then to thepleaded charge.sameguilty
plaintiffIt is also for show the made byto declarations himselfcompetent

to the character extent of theduring affray, tending injuriesthe show and
inflicted defendant atthe the time.by

material, ofSuch the res contradictedbeing gestee,as betestimony part may
or othersupported competent proof.by

This action of for andwas an to theinjuries alleg-trespass person,
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mail on thethatof was agentdamage, plaintiffing by way special
the receivedthat ofGrand Trunk and in injuriesRailway, consequence

defendant, unable somethe he was forand ofthe assaultby battery
aof and tothe duties such was obliged expendweeks to agent,perform

wit, dollars, toto othersto one hundredmoney, procuresum oflarge
duties.thoseperform

issue, filed a statementthe and briefThe defendant generalpleaded
defendant,that made assault the and that whatthe the first onplaintiff

indefendant did was done self-defence.necessary
was,It at ofthat the the time the acts complainedplaintiffappeared

Lancaster,of, 1865, and21st, a hotel atone of the ofJuly keepers
de-thethat an of the to causedifficulties arose from attempt plaintiff

hotel,thefendant to that he was disturbanceleave alleging making
there.

to introduce toThe was evidence tending proveplaintiff permitted
forthat of inflicted the defendant he wasin theconsequence byinjuries

andabout to do the duties of such mail wasseven weeks unable agent,
sums in thatto considerable others toobliged expend procuring perform

service for him.
remote,that andThe defendant the matter was tooexcepted upon

defendant, assault, hadalso the at the time the nobecause of alleged
at thenotice or that the was in this serviceknowledge plaintiff engaged

received, and the servicehe which was 8800 two weekspay year,per
out theof Thethree. court overruled exceptions.

also the defendant’s toThe was against exception,plaintiff permitted
to a sameintroduce the record of a of the for thejusticecomplaint peace

theassault a of and the record ofand warrant thebattery justiceupon
him, tothat said theBedelljudgment by guiltyshowing pleaded

charge.
Blood,One a for thewitness was to testifyplaintiff, permitted against

the at neardefendant’s that the the he cameclose of affrayexception,
the close to-of the and the and defendantsawpiazzasteps plaintiff

he, witness, near tothe the wasandgether, very pale,plaintiff looking
al-them, his andand said that Bedell one of testiclesplaintiff pinched

him,most killed and Bedell made it.that no toreply
said, to theAnd the made as athe courtupon being guideexception

that if found that defendant not hear what thedidjury, plaintiffthey
said must this evidence out of the case.laythey

notIt waswas contended the defendant that this witness Bloodby
after,at time and defendantthe soonorpresent any affray,during

that he did Blood the time thetestified not see in the room at of affray,
nor atat the the of it.door close

before; he hadOn said he known Bloodcross-examination he had
before, his man Monahanshod defendant’s horse short timea although

drove the nails.
ofin theIn to this the testimonywas to putreply plaintiff permitted

horse, andBlood, that he had of defendant’sno recollection shoeing
severalthat Monahan did him at thisnot work for all afteruntil affray

months, thebut was overruled.exception
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that case be reservedthe of law on theOrdered questions foregoing
court, at nextitsfor the consideration and determination of the whole

the in the case.law term. Either readmayparty pleadings
the of mis-The defendant to set aside the verdictmoved groundupon

;the and it was decidedconduct in in with the juryplaintiff tampering
commissioner,clerk, defend-bybe taken the asthat beforetestimony

ofant in in Jan-and second Tuesdaythirty days, byby plaintiff reply
next.uary

case,Ladd, first in the quot-& for the pointplaintiff, uponMay
note,25, and2 1 Evidence 537ed Evidence Greenleaf’sPhillips’

367; aroseofv. 2 Fairfield no estoppelquestionBradley Bradley,
Blood,witness, the af-Also, witnessedin the case. that plaintiff’s

said, inand was and material testimonyheard whatfray, gave
time;at thein the case. denied that BloodDefendant was present

a material fact to bewhether this was true or not became proved.
Blood, to contradictin order to sustainPlaintiff claimed the right,

issue,thetothe called the other side materialanyparty, by upon point
examination, orwhether elicited otherwise.by

defendant, refer-& the firstFletcher for upon point,Ileywood,
548;20 N. H.red the court to JDimick v. Chamber-Lyford,

540;Carlisle,v. 26 N. H. 2 United States pagelain Digest,
220, 320, second to Lit-321. Steer v.point,placitum, Upon
tle, 44 N. H. 613.

that the on cross-examina-The counsel also contended plaintiff, having,
Blood,tion, defendant, in to forimmaterial factselicited from regard

instance, horse, &c., call witnesseshis a could not otherlegallyshoeing
the factssaid that or to showwhat defendant on subject,to disprove

Buzzell, 16 Pick.from the witness’s statement. v.different Conn.
; Ware, 42.8 Greenl.154 v.Ware

Nesmith, the defend-1. insistedJ. The first upon byexception
is, the defendant’s objec-ant that the wasplaintiff permitted, against

a of the fortions, a toto introduce the of justice peacerecord complaint
thereon,assault and with the warrant issuingthe same battery, together
in suchthat the defendantthe of theand justice, showingjudgment

tocriminal the charge.proceeding pleaded guilty
that it is thecases, theis in civil onevidence receivedSuch ground

asis amongand for this reasondeliberate confession of regardedguilt,
are1 Ev. 215. Theymost efficient in the law. Greenl.the proofs §

orconfessions, themade before magistrate,denominated judicial being
it is essen-andcourt in the due ofin course judicial proceedings,open

full andaof the and withtial that be made of the free willthey party,
the confession.and ofof the nature consequencesknowledgeperfect

bytaken in writingthis kind are the examinationsOf preliminary
law, inmade opento and the ofstatute guiltymagistrates pursuant plea

betoareto an indictment. confessions orcourt Such pleas presumed
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solemnities, and withunder the thegenerallymade deliberately deepest
counsel, and ofand the caution the court.oversightadvice of protecting

facts,evidence, like other and tobeingasare receivableThey proved
1 216.the Greenl. Ev.be by jury.weighed §

certified,record, a of fur-or the dulyThe copy judgment,original
who the and recorded theheardnished the complaint,by magistrate

the and best evidence thatseem to beand would highestplea judgment,
that,cases, sometimes,in it seemsfurnished such oralcould be though

such 1.sufficient to confessions.has been adjudged provetestimony
90, cases cited inand note.Ev.Greenl. §

this is overruled.Defendant’s upon pointexception
theus that the declarations of as testified2. It to plaintiff,appears

the of hisBlood, to character and extentto relative personal injuriesby
him defendant the would be toinflicted by affrayduring pertinentupon

the sameissue, of the res werethe as providedconstituting part gestos,
hearing witness. 1or of such Greenl. Ev.made in the presence §

101; 191; Railroad, 44v. N. H.1 Ev. Perkins 225.Phillips’
ofat the time theThat the encounterverywas looking paleplaintiff

fact, to the witness as be­a distinct which testify,was might properly
asthe other receivedconsistent with frominjuries alleged beinging

the at the time.defendant
defendant,of he denied hethe cross-examination saw BloodUpon

If, then,there, thehe knew him. should be in-jury,about although
defendant,this of the Blood'sduced statementto believe testimony

course, Hence,no it beof be of avail. would tomight, important
Blood’s Asto be able to evidence. to effectfortifyplaintiff tending

of as to his means ofthis was Blood.inquiredobject defendant knowing
was,he had to knowHe that the him thatanswered only opportunity

horse, and his manBlood had shod his hired Monahan drove(Blood’s)
Now we think itthe nails at the time. was as toproper, tending

Blood,to callthe force of the defendant’s andweaken showtestimony
him, recollection of thethat he had no defendant’s horse atby shoeing

all, for untilthat Monahan did not work him several months afterand
view, Blood,we think ofthis In this the when re-testimonyaffray.

immaterial; thenot and that authoritiescalled was quotedby plaintiff,
Itthis do not sustain his is there-defendant onby point, exception.

overruled, beand there mustore
on the verdictJudgment plaintiff.for


