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the fact. As the respondent was not convicted of the larceny, it is
unnecessary to decide whether this presumption is well founded, but
it seems to us now, something more than doubtful. To prove a man
a principal it is not always necessary to show him an accessory before

the fact. Even Lord Hale says, ¢ an acquittal of a man as an acces-
sory before, or after, is no bar to a subsequent prosecution against
him as principal ;” 1 Hale’s P. C. 625 ; proof that Larkin stole the
money would have been sufficient under the first indictment, without
proving also that he incited or assisted Ann M. Elliotbto steal it.

The inciting and assisting Ann M. Elliott to steal is not a neces-
sary 1nte01al part of the act of stealing charged in the first indict-
ment to have been committed by the 1espondent himself.

The respondent and counsel have probably been misled by sec.
552 of Wharton’s Amer. Crim. Law, where it is said ¢¢ an acquittal,
as an accessory is a bar to an indictment as principal, and e converso.”
The author refers to Hale, Foster, Hawkins, Lex v. Plant, and to
one other case which has no bearing that we are able to discover.
The first of these two propositions is denied by all three of the writ-
ers referred to; the second, which is the one now under considera-
tion, is supported by Hale, doubted by Foster and Hawkins, and
overruled in Rex v. Plant.

The other question presented by this case is, whether a convic-
tion for receiving stolen goods is a bar to a subsequent prosecution
for being an aecessory before the fact to the stealing of the same
goods. “We think it clear that it is not a bar. The two offences are
entirely distinet. Although both relate to the same property, the
acts necessary to constitute the offences are ot the same; and, in-
deed, are necessarily separate in point of time. An acquittal as
accessory before, or as principal, is no bar to an indictment as acces~
sory after; 1 Hale’s P. C., 626; and the recciver stands somewhat
in the same position as an accessory after. If the respondent chose,
by separate acts, to commit two distinet crimes, he cannot complain
if he receives the punishment allotted by law to each

Case discharged.

STATE ». LARBIN & 4.

Proof of an overt act or declaration by one, in pursuance of a couspiracy by
several, may be given in evidence against all the conspirators. But the
acts and declarations thus admitted must be such only as were made and
done, during the pendency of the criminal enterprise and in furtherance of
its objects. If they took place at a subsequent period, and are; therelore,
werely narrative of past occurrences, they are to be rejected.
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The offences of stealing and of receiving property, knowing it to have been
stolen, are distinct; and a person cannot be convicted of stealing, and also
of receiving, the same property.

The declarations or confessions of A concerning a conspiracy with B, to steal
the money of aunother, are pot admissible against B, upon the trial of an
indictment against A and B, for receiving the same money, knowing it to
have been stolen. )

Tue indictment was against John I, Larkin, Charles M. Groen
and Jennette Elliott, and contained two counts.

The first was for feloniously stealing sundry bank bills, the prop-
erty of Edmund Klliott, to the amount of $315.00. The second
was for receiving certain bank bills knowing them to be stolen.
Larkin alone was tried, the other two respondents not having been
arrested.

The evidence in the case tended to show that the three respond-
ents and one Ann Elliott, formed a plan to elope—Green with Jen-
nette Elliots, who was the wife of Charles Elliott, and Larkin with
Ann Elliott, who was not married, and was not indicted, hut was
used Dy the state as a witness. Both Ann and Charles were the
children of Edmund Elliott, from whom the money was taken. The
evidence also tended to show that Edmund Elliott had in his trunk in
his house in Pembroke about $700.00, and that his son Charles resid-
ed about two miles from his house at Suncook, and that Green and
Larkin were boarders at Charles’ house; that Larkin, Green, Jen-
nette and Ann, met at the house of Charles, when, according to the
testimony of Ann, the following conversation was had: ¢ Larkin
wanted to know of me if my father was well off. I told him he was.
Asked me how much money he had, and where be kept it. I told
him where. Larkin wanted me to get the money. Told me to go
and take it.” After this conversation, he said to the others then
present, ¢¢ Ann has concluded to do it.” Jennette said, ¢ I think or
fear she won’t do it.” Larkin said, ¢“ Yes, she will get the money.?
<« This was about a week before I took it.” Ann then related how she
took her father’s money. Neither of the other parties were within
two miles of her at the time, but she took the pincers and took the
lock from the trunk, where the money was, and took from the packet
of money there, $315.00 in bank bills of different denominations—
of $50, $20, $10. She did this in the forenoon of Wednesday,
February, 3, and started immediately on foot to Suncook village, -
arrived there at Charles’ house, about two o’clock P. M., there found
Larkin, Green and Jennette. ¢¢ Larkin inquired of me if I had got
the money. Told him I had. I went into the other room and laid
it down on the bed. It was inthree parcels. Green said, ‘“we were
all ready to start.” It had been arranged that Green was to go with
Jemnette, I was to go with Larkin. We were to go to New York—
“wanted the money to pay our expenses—we were to have a good
time. The money which I took was counted by Mrs. Sarah H.
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Green. She made the amount $315.00. Jennette and I agreed to
share the money equally. I took $50 of it then. Left balance with
Jennette. Larkin and I started off that afternoon for Nashua. We
took the name of Nash. Staid all night at Indian Head tavern. I
paid fare and all bills at Nashua—both for myself and Larkin. The
next day it was arranged that Larkin should go back after his bag-
gage at Suncook, and I authorized him to receive my share of the

.money of Jennette. I wrote a note to her to pay the money to Lar-
kin. It was to be 8107.00. I then paid over to Larkin $10.00. He
started off. The next day he telegraphed to me to meet him at the
Commercial House in Boston on Friday of that week. I went there
and staid until Monday after, but he never came near me. I returned
to Hooksett on Monday, and on Tuesday went to Pembroke.”

"The testimony of Mrs. Esther Haines tended to show that she
resided in the same house with Charles Elliott. Knew by sight both
Larkin and Green. Saw Larkin with some baggage in his hands on
Wednesday leave the house and go towards the depot, and on the
next day come back from the depot, and never saw him after that
time. Had conversation with Jennette arter she came back, which
was about two weeks after the money was taken ; and subject to the
objection of respondent, witness was permitted by the court to state,
that she, Jennette, was to let Ann have $50, that Ann wrote a note
to get the money, and that she let Larkin take $50 of the stolen
money. This declaration was made when Larkin was not present.
It appeared also by the testimony of Edmund Elliott, after respond-
ent was arrested and confined to jail, that, on the 6th day of March
last, he called at the jail at Concord and respondent substantially
stated to him that he wanted to settle up the matter. Elliott said he
would see about it. Larkin said he had received $10 of Ann, and
$30 of Jennette, or Charles Elliott’s wife. This conversation was
held when Davis, the jailor, was near, who might have heard all the
conversation. The prisoner stood in the walk outside of the jail.
Elliott stood between Davis and the prisoner. In behalf of prisoner,
Dayvis testified that he was present at the aforesaid interview, and
heard Larkin admit he had received ten dollars of Amn Elliott and
no more. Stood very near and was very positive he did not hear
him say that he had received more than ten dollars; was present all
the time Elliott was there. Prisoner said he had the money to pay
expenses.

The Attomey Greneral claimed to charge the prisoner on the sec-
ond count only in the indictment.

Among other things, the court told the j Jjury that all who are guilty
of alchng, abetting, or assisting in the commission of crimes, of this
nature, or who participate in the fruits ther eof, are in law 131111011)&15 5
or, in other words, if they were satisfied from the evidence that the
three respondents unlawfully combined and agreed with Ann Elliott
that she should steal the money of her father for the common use and _
benefit of all four of the parties, and that said Ann in pursuance of
such agreement did steal the money, and that the prisoner with the
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other respondents actually received some of the money, knowing it
to be stolen, then all found thus participating in the reception and
use of said money would be alike guilty with her who took it, and in
law would be tFeated as principals with her; and that if they first
found that Jennette Elliott was an original instigator or confederate
in this crime with the respondents, then her declarations or admis-
sions to Mr. Haines would be competent evidence for the jury to
weigh in coming to a conclusion in this case ; that, if they first found
the existence of the unlawful combination to steal the money of
E. Elliott, the immediate presence of either of the other confederates
was not necessary at the time and place of committing the act by
Ann.

To these instructions the respondent excepted.

The jury were also instructed to find the amount received by Lar-
kin, provided they found him guilty of the offence as charged ; and
having found him guilty of receiving stolen money, to the amount of
$40, the respondent moved to set aside the verdict, and for a new
trial.

Olark, Attorney General, for the state.
Hastman, Page & Albin, for the respondent.

Foster, J. The main question presented by the case relates to the
testimony of Mrs. Haines concerning the admissions and declarations
of Jennette Elliott, inculpating the respondent, Larkin. Were these
declarations admissible in evidence?

They were made in the course of a conversation which Jennette
had with the witness, Mrs. Haines, very soon after the former
returned from the west, which was about two weeks after the money
was stolen. The respondent was not present when they were made.
These declarations implicated the respondent in the commission of
the offence charged in the second count in the indictment, namely :
receiving a portion of the stolen money.

| It appears from the evidence that the prisoner and the party whose
-admissions were received, acted together and in concert with others,
in an unlawfyl conspiracy to obtain, by the direct larceny of Anm
Elliott, the money of Edmund Elliott, her father.

The court charged the jury that all who are guilty of aiding, abet-
ting, or assisting in the commission of crimes of this nature, or who
participate in the fruits thereof, ave in law principals; that if they
were satisfied that the three respondents unlawfully combined with

Ann Elliott that she should .steal the money of her father for the -

common use and benefit of all four the parties; and that Ann, in
pursuance of such agreement, did steal the money, and the prisoner,
with the other respondents, actually received some of the money,
 knowing it to be stolen, then all found thus participating in the
reception and use of the money, would be alike guilty with her who
took it, and, in law, would be treated as principals with her; that if

4
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they fivst found the existence of the unlawful combination to steal
the money of Edmund Elliott, the immediate presence of either of
the other coufederates was not necessary at the time and place of
committing the erime by Ann.

These instructions were crroneous. It is undoubtedly true that
where several combine together for the same illegal purpose, each is
the agent of all the rest, and any act done by one in furtherance of
the unlawful design, is considered in law the act of all. The evi-
dence is very clear that the prisoner and Jennette were principals,
equally with Ann, in the conspiracy to obtain the money; and if the
indictment had been for the conspiracy, and not for larceny and
receiving stolen money, evidence that Ann took the money would be
competent to the couviction of Larkin, though Larkin was not pres-
ent, aiding and abetting in such manner as to make him a principal
in the theft. Proof of an overt act by ones in pursuance of a
conspiracy by several, is sufficient to convict all. Collins v. The
Commonweulth, 3 S. & R. 220; Fx parte Bollman v. Swartwoui, 4
Cranch 78. .

But the respondents are not indicted for comspiracy; and the
prisoner was not tried for larceny, but for receiving stolen moncy.
If the charge against him had been for conspiring with the others to
obtain the money, the instructions would have Dbeen correct; but to
constitute one a principal in the actunal theft, he must be present
(< except in some special cases founded in necessity —Foster’s Crown
Law 349), aiding and abetting at the fact, or ready to afford assist-
ance, if necessary. The presence need not be actual and immediate,
but it may be a constructive presence ; thatis, the party, not actually
present, must be near enough to take some active part in the prosecu-
tion of the enterprise, by aiding, assisting, encouraging or protecting
the other party. 1 Russell on Crimes 26, 27; Fost. Crown Law
350; 4 Hawk. P. C. 201, 202.

In this case, the offence which the prosecuting officer elected to
try was, that of receiving money, knowing it to have been stolen ;
and it cannot be said that a party participating in the reception and
use of the money, would be considered in law as a principal with the
party who stole it ; although the degree of guilt may be the same, and
the punishment of the offence the same; (as by our laws, it is,)
because the offences of stealing and receiving are totally distinet, and
the same person cannot be found guilty of stealing and also receiving
the same property. And in England, before the statute of 3 and 4,
W. & M., receivers, unless they likewise received and harbored the
thief, were guilty of a bare misdemeanor. Fost. Crown Law 373.
Therefore where counts for stealing and for receiving are joined in
the same indictment, the public prosecutor will be required to elect
(as he did in this cage) upon which count he will proceed. Rex v.
Fowler, 3 C. & P. 413 ; Regina v. Blackson, 8 C. & P. 43.

The court also told the jury that if they first found that Jennette
Elliott was an original instigator or confederate in this crime with the
respondents, then her declarations or admissions to Mrs. Haines
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would be competent evidence for the jury to weigh in coming to a
conclusion in this case.

These instructions, also, were erroneous.

It is unquestionably true, that the acts and declarations of a con-
spirator, may, after sufficient proof of the fact of the conspiracy, be
given in evidence to charge his fellow-conspirator. This is upon the
ground that the act is the act of the whole party; that they are
partners in a wrongful act, and so, mutually responsible ; and their
declarations stand upon the same ground as their acts. 2 Stark. Fv.
403. But this proposition is to be received, subject, always, to the
limitation that the acts and declarations admitted, be those, only,
which were made and done during the pendency of the criminal
enterprise and in furtherance of the criminal object.

If the acts and declarations took place at a subsequent period, and
are, therefore, merely narrative of past occurrences, they must be
rejected. To be admissible, they must have been concomitant with
the principal act, and so connected with it as to coustitute a part of
the res gestee. 1 Gr. Evid. § 111; 2 Bishop on Criminal Procedure
§ 191; The State v. Thibeau, 30 Vt. 100; Putten v. The State, 6
Ohio State Rep. 467 ; Benford v. Sanner, 40 Pa. State Rep. 12;
Commonwealth v. Ingraham, 7 Gray 47; Page v. Poarker, 40 N. H.
Rep. 62; United States v. Gooding, 12 Wheat. 460 ; dm. Fur. Co.
v. United States, 2 Peters 358 ; Browning v. The State, 30 Miss.
656 ; Garth v. Howard, 1 Moore & Scott 628 ; State v. Stmons, 4
Strob. (Law.) 266; Clanson v. The State, 14 Ohio State Rep. 234.

Applying the rules of law, as thus expressed, to the present case,
it is apparent that the declarations of Jennctte were not made during
the pendency of the criminal enterprise, nor in furtherance of the
common design.

The offences, both of the larceny and the reception of the stolen
money, were entirely consummated two weeks before the statements
were made by Jennette to Mrs. Haines ; they were made in the way
and form of a narrative, a mere relation and account of past trans-
actions ; and, so far from being made in order to carry out and
perfect any object conmected with-the crime, they were conversations
held with one who was not an associate, nor in any way connected
with thg matter, and who had no share or interest in the fruits of the
crime. -,

We think it would not be advisable to open the door for the
admission of such declarations, beyond the limits of the principle
established by the adjudged cases. Such narrative accounts are, in
law, not incidental even to the main occurrence ; they are nnsanctioned
Dy those tests of truth which are imposed by the obligations of an
oath, the process of cross-examination and the restraint arising from
the personal presence of the accused; they are liable to suspicion
from the possible carelessness, misapprehension and imperfect recol-
lection of the hearer; and, therefore, the admission of such evidence
is unwarranted by sound principle and would be dangerous in
practice.
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It is true, the jury might have found the prisoner guilty upon the
evidence of Edmund Elliott, who testified concerning admissions of
the prisoner in a conversation held with him at the jail; but the
jailer, who was present, did not understand the admissions as Elliott
did, and it is by no means unlikely (certainly we are not at liberty
to presume otherwise), that the evidence of Mrs. Haines may have
had a controlling influence upon the jury.

The verdict must be set aside and

A new trial granted.

Moore v. Davis.

An action on the case, is the proper remedy to recover damages occasioned by
withholding from the party entitled to possession real estate which the
defendant had promised to vacate upon a fixed day.

Where a tenant agreed with his landlord, who was about to sell the premises
at auction, that he would deliver possession of the same upon a fixed day,
before the expiration of his term, to such person as should become the puyr-
chaser, and, being present at the sale, made a statement, to that effect, and
the plaintiff became the purchaser, relying upon such agreement of tle ten-
ant, who had full knowledge thereof, Aeid that the purchase of the property
by the plaintiff was a sufficient legal consideration for the tenant’s promise.

A deed offered in evidence to prove the plaintiff’s title, is competent for the
consideration of the jury, and may be taken to their room with such other
documentary evidence as is ordinarily committed to the custody of a jury,
notwithstandiug the deed contains conditions and reservations not binding
upon the defendant ; the jury being instructed that the deed is only eompe-
tent to prove the plaintiff’s title to the premises, and is not to be consadeled
at all, upon any other point.

Where the intention of a person becomes material, such person, being other-
wise competent as a witness, may testify to that intention, unless prevented
by some controlling principle of law applicable to the particular case.

Where the evidence was conflicting upon the question, whether a party ver-
bally agreed to deliver possession of certain premises upon a fixed date, in
consideration of the plaintifPs purchase of the same at auction, the testi-
mony of the plaintiff’s agent that he should not have bid upon the property
at all, but for the assuraace that possession wounld be delivered at the time
agreed upon, was held admissible, as bearing upon the probabilities of the
case, to show whether or not the alleged agreement was made.




