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isThe that*which were evidenceabsolutelyrepairs necessary.
the of the these twoout ofkept occupation premisesbeing during

months, athe was to make these an increasedobliged repairs expense
cost ifdone in cold above what would havethey(being weather),

October, him fromcould been made in and as itthey have prevented
aso as tavernsaid as to his houserepairs seasonably openmaking

if he have had on the firstbefore could possessionspring—whereas
of October he could have his so as to have openedmaderepairsgot

orhis house in the fall winter.early
at find a of ofThe were to as result the breach thejury liberty

the was from thedefendant’s excludedwhereby plaintiffagreement,
December,of the the that the es­till first ofoccupation premises

time,sential made after that the use ofrepairs prevented profitable
fair,the and nat­the till werepremises spring legaldamages—such

of,ural result of the and arecomplained theyinjury sufficiently
Russell,in v. 34 N. H.the declaration.alleged plaintiff’s Fabyan

; on of225 the Measure 65.Sedgwick Damages
on the verdict.Judgment

Hillsborough County v. Manchester.

theUnder charter of oforiginal Manchester,the city that all finesproviding
forfeitures,and and all incosts criminal prosecutions which beshall received

court,the theby justice policeof shall be over to the ofpaid city Man-
; and such fines arechester to be held the for itsby city use and benefit.

1851,law ofThe that theproviding police justice of Manchester shall pay
to theover all fines and fees him incity by received actions and prosecutions,

of the thereof,or in behalf theby city, prosecuted city or theby officers
to theby implication provision referred to inoperates repeal, the original

under of 1851,Therefore the law all finescharter. andimposed received
the of that other than inpolice court those actions andby city, prosecutions,

officers,orcity,the its to the ofby belong countyprosecuted Hillsborough.
for,Statutes,the the fines theimposed by policeGeneral courtsUnder all but

towns, andthe of for the violation ofpoliceoffences theagainst by-laws of
towns, to thebelongwould counties.

1868, the ofS,of the Statutes areJuly provisionslaw GeneralBy modified
forfeitures, courts,that all and theimposedfines by policeso tobelong the

respective cities.
XLIX. 5YOL.
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In to over to the for finesrespect paid city, imposedand forfeituresmoney by
court,the that to thebelong county, the statute of limitationpolice

ofto run from the time such withoutbegins payment special demand.

Manchester,ofAction assumpsit, by CountyHillsborough against
said forto received fines and costsbyrecover money city imposed

for offencesunder the statutes of Itthe court this state.by police
court,andthat all fines saidimposedis costs by policeagreed

the laws,for offencesunder statesince its -whereexceptorganization,
thereof,were to for thejailthe committedrespondents non-payment

court,been the of saidjusticethat have over have beenby paidpaid
inand cases whereinto the have been com-city treasury; persons

order said for the andmitted to of court of finesnon-paymentjail by
costs, board,has at of their andbeen the that allexpensethe county

commitment,casescosts in such after havefines and imposed paid
thatto the The claims allplaintiff finqsbeen paid county. imposed

the aforesaid offences are law into thesaid court for by payableby
been toand that said are nowcity,paid theycounty treasury, having

back, and that the statutethem of limitations isto recoverentitled
hand,while, on the other thetheir defendantbar to recovery;no

toit is entitled and allunder the charter receive retainthatclaims
fines, court, and ifsaid that the isby police plaintiffimposedthe

all,at it can recover such fines as haveonlyto recoverentitled
within six next before the com-yearsdefendantbybeen received

This is submitted to thethis suit. case determinationofmencement
court, facts,statement of and if in thethethe upon foregoingof

recover,is anthe entitled to auditorthe plaintiffof courtopinion
andto the if in theirassess opiniondamages, theybeis to appointed

recover, tois be rendered theto forentitled judgmentare not
however, to either the to adefendant; party juryreserving, right

contained,herein andfromprejudice anythingwithout reservingtrial
set-off,and to athe to file ifplead specially,rightthe defendantto

to do.desire soshouldhe

forStanley,<& plaintiff.Morrison

defendant.forSulloway,

isBellows, The here the constructionC. J. question upongreat
theto of fines andstatutes subject penalties.relatingvarioustheof

Statutes, 21, 13,ch. all fines inRevised anyarisingthe §By
of thefor the use and shall be over tobe county, paidshallmanner

thereof, andunless otherwise specially appropriated;treasurer.the
11, is that shall222, it every justice paysect. providedchapterby

accrues,to fine or forfeitureor whichcounty, anythe towntoover
him within six months afteror forfeiture receivedfine bysuchevery

thefound inthe same. The same areof pro'visionsreceiptthe
224, 13, 237, theStatutes, and ch. 11.ch. By§§■Compiled

250, 7, it thatStatutes, ch. is all fines imposedprovided§General
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offence, for offences thefor any except against policecourtby any
towns,towns, the of or where otheror for vioation of by-lawsof

made, the use of theis shall be for andcounty,provision specially
theto authorized to receive same for thebe officersshall onlypaid

of theuse county.
statutes,of of the fineseach these many imposed by policeUnder

unlessfor the use of the otherwisecourts would be county, provided
exist;the in which the courtsthe charters of cities andpoliceby

theit to examine the charter of ofthis makes Man-necessary city
made.chester, and the thesubsequently Bymodifications original

1846,10, established,a for that iscityact courtJuly policepassed
in bothof of the peace,with the civil andjurisdiction justices

causes, a suit,that no writ in civiland thecriminal orprovision
a criminal shall be returnable beforewarrant in anyproceeding,

but to theof the within that courtcity, policejustice peace only;
“ forfeitures,it thus that all fines and andand is all costsprovided

orin which shall be received by,criminal prosecutions paid into the
court, himthe of said shall behands of justice by accounted for

Manchester,to in the same manner,and the ofoverpaid city and
same for as are law prescribedunder the penalties by inneglect, the

theofcase of peace.”justices
to lawconstruction this from theThe practical given beginning

all thethat fines and costs received courtpolicewas by should be
to the and so it to have been done;over city,paid appears and it

thatis defendant’s counsel these fines areintimated by given to the
that the of thein consideration full salary policecity justice, being

seems, also,$500, to be It"was the tobypaid city. have been
Norris, 330, thatin 26 H. theassumed Potter v. N. fees in such

charter,cases, to and so itthe the is inby city; thebelong City of
Potter, 409, 414,30 N. H. where it isManchester v. said arguendo

it unreasonable to thethat would be torequire county fees,thepay
the and not the receives notbecause thecity, onlycounty, fines and

forfeitures, also, inbut the costs all successful prosecutions. In the
cities,other similar are found,charters of several provisions and, so

learned,far as have all fines have been towe thepaid respective
them.and retained bycities

charter,the of theUnder we areprovisions original inclined to
the finesthink that all received the werejustice toby police be paid

use; itthe for its and toto becomescity necessary consider the
That thatof the law of 1851. law theprovideseifect police justice

and dutieshold the office the of clerk ofperform thatmay court;
annum,to and$300it his thatsalaryreduces per provides this salary

for services him forbe in full all theby performedshall city, and of
andall fees in actions saidprosecuted byprosecutions orcity the

thereof, for which the said would otherwisecityofficers be respon-
; that the said shallsible and also accountprovides justice for and

treasurer, law,to the as nowover allcity provided by finespay and
inreceived actions and or inprosecutions, byfees himby behalf of

aforesaid, and entitled to retainsaid as shall be to hiscity, own use
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received, cases;the fees himby or receivable in all other and sec. 3
all actsrepeals and of acts inconsistent with this act.parts

is,The then this actinquiry whether that inprovision therepeals
charter, forfeitures,which all and andfines costs inrequiresoriginal

criminal received theprosecutions, t'o be overby justice,police paid
theto of Manchester.city
The difference between the two is this: Theprovisions original

charter all fines and therequires costs received topolice justiceby
1851,June,be to the while the law of to becity;paid requires paid

to the insuch fines and fees as are received actions andcity, only
or in behalf of the and authorizes him toprosecutions by city,

retain to his own use the fees received in all other cases.
The law of 1851 the to the of the fines andrequires payment city

act,in a andfees of the cases covered thebypart only original
the to retain to his own use the fees receivedjusticeauthorizes police

; law, he wasin all the other cases the formerby requiredalthough
also, to theto city.pay’them,

is, it the whole subjectThe then was to revisequestion designed
and make new law a substitute for it ?of former thethe provision

not, tothat the overIf the shouldwhy police justice payprovision
in and orand fees received actions bythe the finescity prosecutions

? the embraced those finessuch For provisionin of city originalbehalf
course,as well. this of the newfees, and all others Of partand

toif the was stand.wholly unnecessary, provisionlaw was original
hand, of ofthat the absence termsexpresson the otherIt is urged

the and it istoentitled repeal;is weight againstrepeal great
not favor athat the law does by implication.true repealundoubtedly

however, that it must been the intention of thethink, haveWe
ofthe of the law 1851 for theto substitute provisionslegislature

case,thatcharter. And the thetheof original beingprovisions
arecharter on that subject by implicationtheof originalprovisions

a statute revises the whole subject-­When subsequentrepealed.
one, and is to be a substitute forclearlya formerof designedmatter

nois repealed by implication, expresslawit, althoughformerthe
Otis, 76,v. 41 N. H. andbe used. casesthat effect Statetoterms

419,Wilson, N. H. and cases cited. In43 thecited; v.State
to to thewas over allthe justice required pay citylaw policeformer

1851,law he was toin the of requiredhim payimposed;byfines
in andactions or inprosecutiohsthe lines imposed byonlyover

that fairand think allinterpretation,we bythe city;ofbehalf
are excluded.finesother

fines,is, is entitled to recover allthat the receivedcountyresultThe
court in actions andthe police prosecu­and bycity imposedtheby

in of the city,those or behalf sincebythan prosecutedothertions
1851; afforded the statute ofsuch as are byexceptoflawthe

Statutes,to some modifications thelimitations, Generalbysubject
statutes, 7,1, ch.1868. those 250January Byeffecttook §which

a­t fines court for offenceby anyth­ all imposed anyenactedisit
towns, of thethe of or for violationpoliceoffences againstforexcept
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towns, made,of or isother shallby-laws speciallywhere provision
be for the use the be as aof This must ofcounty. repealregarded
those in direct all finesthe charters of cities whichprovisions imposed

courts theto be into unless thoseby police treasury,paid city
Statutes,are in in theincluded the General asprovisions exceptions

a ofmade for the fines.provision specially appropriation
think,It is of thewe from thisapparent, General Stat-provision

utes, with others in the that thesame intendedchapter, legislature
that offences,fines for or for the violation of thepolice ofby-laws
towns, towns,should be for the use and that allof those other fines
should as a be for the use of the This distinc-general comity.thing
tion is shown the of section of theby eleven sameprovisions chapter,
which authorize the selectmen to from prison anydischarge person
convicted of an offence the of towns orpolice anyagainst against

town,of aby-law and made the town liable for inprison charges,
case of the 44,section 13 ofprisoner’s itinability. By ischapter

thatprovided all fines and forfeitures for the violation of any by-law,
or ordinance of a shall be recovered before thecity, by complaint

courtpolice of said and shall enure to such uses as thecity, city
council direct.may

In these we aprovisions have revision of the whole ofsubject the
fines,ofappropriation we fail to find directanyalthough appropria-

tions offences,of fines for andpolice upon thegeneral principles
inprovisions the charters of wouldexisting cities be asregarded

repealed 3, 1868,by however,The lawimplication. of July recog-
nizes these force,charter in andas still aprovisions construc-gives
tion to them. It enacts that thisthe charters of the several cities of
state, so far as relate to the of the finesthey anddisposition forfeit-
ures imposed cities,theby courts of saidpolice shall be construed
to mean that said fines and forfeitures saidimposed courts,by police
shall to the cities.belong respective

This, think,we must be an of the willregarded’as expression of
the that all fineslegislature, the court shallimposed by police belong
to cities,the andrespective to some extent must themodify provis-
ions of the those,General think,UnderStatutes. we that the fines
for all but towns,offences the of and foragainst police violations of
the towns,ofby-laws would to the aunlessgo county, different

;isprovision made and wo do not thinkspecially that the provisions
of the charters of cities could have beenexisting contemplated as

within that fact,Incoming thoseexception. mustprovisions have
been as asregarded repealed, upon were.general principles they

conclusion,Our therefore, is, that is entitledplaintiff to recover of
the thecity amount of all fines into its thepaid treasury by police
court, it in actions andimposed by other thanprosecutions those
prosecuted or in behalf of theby since the ofcity, 26,law June
1851, effect, 1,took 1868,and toup when theJanuary General
Statutes went into so far asoperation, the claimsexcept may be
barred limitations;the and, also,statute ofby to recover for all
fines imposed the court for offences otherby police than those against
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towns,towns, orthe of or for violation of the ofpolice by-laws
1, 1868,made between andunless is Januaryprovision specially

3, 1868, and fines have been to the of Man-whichJuly paid city
understood that the in the law onchester. It changesbeing

1, 1868, 3, 1868, not affect theand wouldJuly appropria-January
at dates.tion of the fines in either of thoseproceedings pending

is,The whether the statute of limitations canquestionremaining
see,we the relationin this case. For canproperly apply aught

asto is not suchbetween the and the in respect money,county city,
it;a suit forto a the to butdemand enable countytorequire bring

theit is in the hands of whichthe case of money city,ordinary
it of a fidu­There is aboutto the county. nothingbelongs

a of theconsent to the retentioncharacter that would implyciary
uncertain in itsa case where the claim isneither is thismoney;

nature, ofand the more within thefacts are peculiarly knowledge
thatthe is to knowthe the contrary, city presumedOnplaintiff.

itit its at tothe and is once payto the county; dutymoney belongs
;Gove, Burns, H.43 N. H. 160 Hicks 38 N.over. v. v.Wentworth

141, 150; N. H. 471.23v.Watson Walker
that, inIt a on the common counts assumpsit,is rule moneygeneral

Bell,a demand. v. 34it is not to Crossspecialnecessary prove
theto recoverN. H. That case was back money paid by plaintiff82.

interest, that no demand wasfor it was held necessary.andillegal
anWalker, cited, it down that whenbefore is laidIn v.Watson

arises, andata cause of action onceisto'pay complete,obligation
case,of that and493no demand is Seenecessary.formal page

think no demandthese weauthorities cited. Tested by principles,
a action the waswas that cause of arose when moneyandnecessary;

received.
thebe to assessAn auditor therefore should appointed damages.

Case disdiarged.

Proctor v. Gilson.

of as aland usedpiecewith a smallof a house and stabletheBy conveyance
cellar, made thecultivated, byin the stablemanurenotback butyard,

teamster, pass.does notwho was aof the grantor,horses
that theby parolagreedit wasof the conveyanceat the timeProof that

land, is not admissable.theshould withpassmanure

WalterO. Proctorfor manure by Henryde bonis againstTrespass
deedto defendant warrantyconveyedM. The byplaintiffGilson.


