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title,all orate releases of and claimed all of said chil-anybyright
dren, to their and forand that said lessees be ordered rents topay
use &c. The to well settledof plaintiff, plaintiff, having according

state, thein this obtained his hold of ofpractice equity redemp-legal
children, at-tion of the defendant’s estate to his minorconveyed by

law,in of of in due totachment one our courts will time proceed
the other in the form ofremove encumbrances existing mortgages

made,said estate the and theupon to answers evidenceaccording
occasion,tofurnished the court. There not now to bedoes seem

for order in relation to these asspecialany previous theymortgages,
each,are admitted to be founded in and the amount Cmdue canright,

be andascertained madereadily payment accordingly.

& a. v.Perkins Mathes.

will,In ofaid the construction of a tois be had to the situationregard and
testator,of relatives,-circumstances the his and andfamily the nature;

amount and situation of his property.
considerations,forHaving regard these the dependsconstruction- upon the

testator,intention of the to he ascertained from a full view of con-everything
“tained within the offour corners the instrument.”

The words of a will must be taken in their ordinary, popular signification,
unless there is insomething matter,the context or subject indicat-clearly

aing different use of the terms employed.
A testator beis to considered as benefit to thea of hisintending object gift.

few in the ofexceptions, (indicatedWith theopinion court) extraneous evi-
control,not tois admissible or effect the terms of avarydence will.

“ all books and of heldmy papers description,”The terms toevery include
notes, topayable the testator.promissory

subjectis not to to upcontribute makelegacy any unexpectedA de-specific
in of theficiency which arise to the othermay regard portion estate.

an specificallyof Executor to transfer the thing bequeathed,It is the duty to
on demand.the specificlegatee,

inmaintain a suit his representative capacity,Executor can inAn only the
recovered,when will be assets of thewhere the judgment,case estate.

recieved,Assumpsit, had andfor Johnmoney bybrought Perkins
another, Executors of Martha Cheswelland against Benjamin

Mathes, notes,to the amount due on fiverecover promissory signed
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defendant, Cheswell, order,tothe Marthapayable orby amounting
dollars,aboutin value to hundred and interest.fiftyeight including

issue, aPlea —the with brief Thestatement. pro-general plaintiffs
notes,the andduced the 'were admitted.signatures The defendant

Cheswell,a certified theintroduced of will of Martha datedcopy
14,2, TheJuly 1863, proved 1867. seventh clause is asAug.—“; Mathes, Jr.,I do and unto Benjaminfollows ofgive bequeath

all books and ofmysaid Newmarket papers Theevery description.”
was, “Iclause do and unto thebequeathgiveeighth Congregational

thein said Newmarket all interest all de-onSociety, myaccruing
Strafford, Dover,in the Bank for the of atposits Savings county

H., to be to them from to andN. frompaid year year yearevery
executors,decease freethe time of frommy by my every expense

deduction, existence,so said shall' remain inor as andlong society
in theshall be maintained house ofworship saidpublic meeting

to the theand customs of Orthodox Con-society, according usages
and to no-faith not betemporary interruptionsgregational creed—

thisor effect to And I willticed have andany bequest.abrogate
that shall not be removedorder said or withdrawn fromdeposits

executors, nor said variedmysaid bank con-by except bylegacy
interested therein.”allsent of parties

her also to Francestestatrix will A. Mathes andThe Annby gave
Mathes, furniture,Mathes, of all her householdE. Benj.daughters

Mathes, a son of said one half theBenjamin,B. house andand to C.
lived and other lands andwhere she onland buildings adjoining,

tohe out another one hundred dollars.that pay legateecondition
and bond toare debtsresiduary payThe legatees gaveplaintiffs

than half the testatrix’s underMore propertyand passedlegacies.
left;clause. The testatrix an estate valued at aboutresiduarythe

dolhms, atx'eal estate. held de-ixx hermostlythousand Sheeleven
Smart, ofone thexxotes John W. plaintiffstwo small againstcease

innotes those suit. had aboutShe fourxxo other exceptbut had
Straffox’d,the ofixxthe Baxikfor axxdcountydollars Savixxgshundred

and dollars ixx Newmarket Baxxk—fiftyhuxxdredabout oxxe Savings
former, andixxthe one or twotwo indeposit-booksone orhaving

Bibles,two oixeof whichleft containedbank. lax’geShethe latter
Concordaixce;record; Expositor;a FamilyDoddridge’sa family
Christ; Hale;Life ofBurnett’s MatthewLife of SirFleetwood’s

if abooks, not ofmostly, wholly,othertwenty religiousand some
tracts,also, some uxxbouxxd andcharacter; of someperiodicalsbundles

The written; little value. booksoxxlyall of pecuniarynewspapers
were one or more old books withshe leftwhich writingor pamphlets

whole; aa book few memorandaof them containingnonecopies,
aaxid one little thinperhaps receipt; paper-moxxey,ofpaymentsof

Bible,in thewritten aboutwith perhapssomethingbookcovered
it—and a small book forty-left in containingfour leaves (ixxorthree

a theof town ofCoxnmittee appointed bythe Journalpages)five
a1777, to the or dismissal of xniix-in procure resignationNewmarket

Cheswell,Wentworth Clerk ofwas thekept byThe joux-nalister.
of the testatrix.a fatherCommittee, and
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Jr., defendant, and aMathes, a son of the nephewisBenjamin great
are her BenjaminThe nephews.of the testatrix. plaintiffs

hisMathes, Jr., was withoutthat the actionpresent prosecutedtestified
consent; made adeath he separateand that after Martha Cheswell’s

suit,in and her bank-books.demand on executor for the noteseach
evidence on theto of the defendant’sThe allobjectedplaintiffs’ ground

the in this actionthat cannot executorsthe defendant set up against
Mathes, Jr., the wasa in but objectiontitle to the notes Benjamin

overruled, The alsoplaintiffsto the exception.subject plaintiffs’
in undercontended that the clause the will which. Jr.Benjamin,

claimed, notes. offered to showdoes not the The defendantconvey
Cheswell, will, her in-that her had declaredMartha since making

Mathes, Jr., the notes in suit.tention that should haveBenjamin
Cheswell,that Martha sinceThe offered to showplaintiffs making

will,her had to of the that her wasdeclared one purposeplaintiffs
suit,that the from the in and the duenotes moneymoney arising

thefrom banks be to the so that theshould legacies,extinguishused
real not Both offers wereestate should be trenched rejected,upon.

to The asked the scrivener who wrotesubject plaintiffsexception.
“the will when he took her directions for the willwhether wilting

what,she said and aif so as to that had beenjournal keptanything,
father,her likewhich she the would toby familythought preserve”

excluded,—but the was to Itquestion subject exception. appeared
1867,that the in aexecutors or made demand on theJuly August,

defendant, for onlawful interest the notes.
fact,Neither to to the on aofparty jury questiongo anydesiring

verdict was directed for thethe to defendant’s ex-plaintiffs, subject
ception.

Small, for the plaintiffs.

Hatch, for the defendant.

Foster, The rulesJ. of construction willsgeneral applicable to
are and defined. Mr. Jarman’s rulesquite simple clearly Jarman(2

Wills,on et Redfield,”762 “havep. acquired,” saysseq.) Judge
also,in some the of See, 1 Redfieldauthority.” ondegree weight

Wills, 9,419 et ch. sec. 4.seq.,page
In rules,common allwith considerable discretion is re-general

cases;in their to butquired application in theparticular present
instance, we think we shall not be to attach a strained andobliged

sense to words or form ofextraordinary any expression adopted by
testatrix,the in order to full toaffect her intention.probablegive

itself,This is to ;intention be from the will in all itsgathered parts
but, in aid of our alsowe take intodiscovery, account all themay

testatrix,circumstances the such as the andnaturesurrounding
situation,amount of her and its as well as the situation andproperty

Wills,circumstances of her and relations. 1 Red.family on 426.
Peaslee, 319;Trusteesv. Tilton,15 N. H. Tilton v. 32 N. H. 263.
Clark,Goodhuev. 37 N. H. 525.
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case, a as toIf, cloubtisas in the themeanirgpresent suggested
athe terms of bequestthe effect intended by particularorexpressed

devise, in not to be conclusivelyclause of the will questionor the is
butisolated', andas an detached independent provision,interpreted

“ a full ofascertained from viewthe intention is to be everything
1 Red. onthe instrument.”four corners ofcontained within the
Turner,Carter, 169, 2435; 1 v.Ves. WickhamWills Carter v.

;; Q.5 B. 223 East v. Twy­& v.Dowl. 398 Biles Hopkinton,Ry.
;; 14 N. H. 215 Hall& 62 Hall v.ford, Eng. Eq. Chaffee,31 Law

Hall, 27 H.N. 287.v.
that the words of a willa of constructionIt is also familiar rule

unlessandmust receive their usual ordinary popular signification,
indi­clearlythe context or the subject-matterthere is insomething

1 Red. on 438.a Willsdifferent use of the terms employed.cating
ofrule, that ait has been held bequestAs an illustration of this

but, thatundermust in its ordinarybe taken signification;money
willterm,- funds or corporations passstock in the privatepublic

the couldwhich bequest operate.where there was no moneyupon
N. 440.6v. Jur. S.Chapman Reynolds,

asis, a testator is to be consideredAnother familiar rule that
; Wallace, 23v.a the of hisbenefit to Wallaceobject giftintending

N. H. 149.
ainthe construction of wordsofThe books are full of examples

whatwill, to propertyand courts are called upon every day say
instrument; thean buta in suchunder doubtfulpasses expression,

thecase,Chancellor, a recentin presentsof the Lordlanguage
to authorities.such byof referencedifficulty questionsdetermining

“ wills, we are not much assistedhethe construction of says,Upon
arewill, the usedcases, verythe or wordsreference to unlessby

than tomisleadso, are tolikelysimilar. If this is not morethey
The of constructionobjectassist in a conclusion.to correctcoming

testator, collected,is to bewhichis to the of theascertain intention
will, and theof thewholenot from but fromisolated .thepassages,

first, is the ordinaryit. And whatscheme and ofscopegrand
? If thethe testatorused meaningof the byexpressionsmeaning

whateverclear, must be adopted,of the words he has used is they
442.1 Red. Willsthe of the court be.” oninclination may

terms, “allus, the mywhat byIn the now before passeswill
ofliteralThe meaningbooks and of every description?”papers

the and otherinclude, Biblenot onlytoterms is broadthese enough
memorandum,tracts, manuscripts,works—the pamphlets,religious

estate, also the accountbut&c., of thein the inventorydescribed
bonds, ofnotes, certificatesdeceased, herof the promissorybooks

her; anddue toof debtsand other evidencesor ofstock deposits,
thereto,transfer, as incidentandbe held to carrythese would probably

suchof whichin actionand chosesthe moneys,property, rights
aand to veryIn commercialare the usage,representative.papers
bonds,notes,asall such securitiesin commonextent parlance,great

theunderdrafts, &c., includedcertificates, bills of areexchange,
“ofdenomination paper.”
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“ will, inin this were usedthe books andBut that terms papers,”
ofto thatis manifest reference partásense bycomprehensive,less

thea tocontext which contains specificbequestthe Congregational
atBankin theof the interest the moneyupon SavingsSociety,

oneintended to toThe testatrix could not have legateeDover. give
ofbank, the worthlessthe in the and to anotherdeposits certificate

interestto the thefor in terms she societydeposit-; although gives
clause, theterms in the samethe otheronly, upon deposits, yet, by

it,of and implica­is within the absolute control byplacedprincipal
law, Thetion of it to the society. unqualifiedabsolutelybelongs

aabsolute, anda an not merelythe income of fund confersofgift
of the testa­the a intentionlife in unless contraryprincipal,interest

;Bell, & 188 Doe d.v. 13 L.tor Blair Eq.clearly appears. Eng.
Bennett, 892; Alleine, Av. 228.v. 6 Exch. Salk. giftGuest South

theofis tantamount to an absolute bequestof the interest of £1000
;113 Andrews6 L. &v. Eq.capital. Humphrey Humphrey, Eng.

; 416;19 Co.199 Adamson v. Ves.Armitage,v. 5 Greenl.Boyd,
Snook,4, 2 121.Lit. v.b; Beasley (N. J.)Craft

attherefore, the Bankmanifest, that the inIt is money Savings
Mathes, Jr., the ofunder bequestDover did not to Benjaminpass

andboobs papers.
— as to theof considerationThis fact alone independent any

terms,of which have differenttheordinary acceptation might significa-
men,tions, of in different communities—ren-different classesamong ”‘‘ doubtful andders the books and ofpapersexpression meaning,

to the otherus the will with reference bequests,calls to examineupon
testatrix, and theand to look at the situation of the various objects

of her bounty.
But, first, doubt­will to a of ofinterpretationwe refer few cases

ful to thein instances somewhat Wepresent.expressions, analagous
bonds, stock, notesthat notes andshall find bank deposit promissory”‘‘term in a will.have often been held to under thepass moneys

;612;Wills,1 1 Met. 446 v.Manningon Morton v. Perry,Jarman
Purcell, 452;& v. 431 L. Fulkerton Jones’Chitty, Eq.Eq.Eng.

“ furniture;”244, Gilbert, 2China,” Hale v.under the term Ves.
430; includes land not“All the rest of spe­my worldly goods,”

Skelton,v. L. & 509.devised. 23Wright Eq.cifically Eng.
‘‘ all the IA intestator domiciled bequeathed propertyEngland

that ashall in the It was held this includedbequestleave colony.”
Harrison,v.a at thenote made resident cape. Scoreypromissory by

17 A of “all themy passesL. & 46. deviseEq. goods,”Eng.
;notes, bonds, 1 P. 267&c. Anon. Wms. Locketestator’s money,

‘ notabilia,; in the diocesev. 9 N. H. 432 A bond is bonaNoyes,
; Moore, ;is,” 1 Bro. 2where it 1 Abr. 909 Moore v. Ch. 128Rolle

under a of all theon Exrs. 748. And testator’sbequestWms.
“ articles, to himand atclothesand other property, belonginggoods

‘•death,” that thethe time it was held words property,of his goods,” to articles generisand not to be confined ejusdemarticles were with
368,Brown, 1 & 17clothes. Everall Gifford’sCh.v. Smale Eng.

L. & E. 369.
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Now let us look at the context of this will and the circumstances
of the case.

The testatrix an dollars,estate of aboutpossessed eleven thousand
of lands. thanMore one half of hermostly entireconsisting propr

thewent to hererty under the clauseplaintiffs, nephews, residuary
will, evenof the if were not to have the avails of the notes inthey

suit. The remainder of her the to theproperty, except legacy
dollars,and another of one hundredSocietyCongregational legacy

relatives,is herdivided all of whom are somewhat remote ofamong
—kin. had threeShe the two andnephews, plaintiffs Benjamin

Mathes. To the she themade valuable andplaintiffs, devise legacy
rest,above named. All the the to the and theexcept societylegacy

other small was divided the children of the otherbequest, among
the and of the Tonephew, deceased.grand-nephews grand-nieces

Ann, Mathes, Jr.,Frances and ofsisters all hersheBenjamin gave
furniture; Mathes, brother,household to C. B. his one half the

lived,house landand where she and other lands and buildings
an condition. Allsubject these wereunimportanttoadjoining, gifts

Mathes, Jr.,andvaluable substantial. To all hersheBenjamin gave
“ books and ofpapers eveiy description.”

Now this Avholewill and it thetaking together, byexamining light
of the testator’s situation and relation to all these was it orparties,

”‘‘not her intention to use the term books and in the limitedpapers
thesense which attaches to them ? reasonsay Isplaintiffs any

for so remarkable and adecided for all otherapparent thepreference
towards her in theparties same relation of kindred ? isOrstanding

contend,it as the that the testatrix consideredprobable, plaintiffs
Bible, tracts, &c.,of thethe of more real worthnewspapers,gift

than the mere value of the that sheother andpecuniary legacies,
‘‘this as the most valuable she could makebequest bequestregarded

a man in theto business of the world ?”just Uponyoung engaging
whole, are of the thatthe we the more and extendedopinion general”‘‘of the terms books andconstruction should bepapers adopted;

suit,the literalbecause the notes innot includesonly phraseology
is inand because such construction consistent with analo­authority

because,also, incases, but our it naturallyjudgment, comportsgous
testatrix,intention of thethe AAhoseems to haveAvith probable

ato narrow theinterpretation by phraseendeavored enlarge adding
“■ every description.”of

“is, the best of booksbut it is veryThe Bible unquestionably,
common, and does not command an in the market.priceextravagant

;rare,áre not and little valueother books veryThe possess pecuniary
“of the of aforty-five journaland the manuscript pages, being

the town of in 1777 toNcAvmarket procureappointed bycommittee
minister,”a theor dismissal ofthe notwithstandingresignation

not,the uncle of the wouldAvaskept by great, great legatee,journal
a manthink, as more to justbe considered advantageous youngwe

business, than a substantialin pecuniary legacy.starting
the that the intention of the testa-plaintiffsit is contended byBut
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notes,trix was in accordance their to these aswith claim manifested
her, will,declarations made her tosince the effect thatby by making

her that the notes andwas from the thepurpose money moneyarising
banks,due from the used theshould be to soextinguish legacies;

that the real estate should not be trenched The offeredupon. plaintiff
;to shew to one andsuch declarations of themselves alsothey pro-

what,will,to ask the scrivener who the ifprosed wrote anything,
“said, father,testatrix athe as to that had been herjournal kept by

which she the would like tofamily preserve.”thought
hand, testatrix,the other thatOn the defendant offered to show the

will,since her had thatdeclared her intention Benjaminmaking
Mathes, Jr., the inshould have notes suit.

All this evidence was Thevery ruleproperly rejected. general
the control,of common law that evidence is not admissible toparol

instrument,or affect aswritten well to willsvary anychange, applies
as to deeds and written contracts. 2 on 762.Jarman Wills This

that,rule is to the in a certainsubject whereexception, equity, pre­
would, act,in be deduced from the nature ansumption ofgeneral,

such abe extrinsic evidence of differ­presumption may repelled by
ent intention. of law or bePresumptions equity may repelled by

forparol where there is no totestimony, they evidenceonly prevail
rebut them. Stabit donee in contrarium. Peak’spresumptio probetur

113;Ev. Woodman,v. 41 N. H. 396.Loring
us,The other that occurs is whereonly to the extrinsicexception

evidence is offered to remove a latent from wordsambiguity, arising
of two or moreequally or of and todescriptive subjects objects gift,

rebuta 762;trust. 2 Jarman on 1 Red. onWills Willsresulting
note;426 2 Red. on Wills 521 note.

Under the first of these it was held that declarationsexceptions,
of the testator made before the of the will were admissiblemaking
to rebut the that interlineations were made subse­presumptionlegal

Palmer, 747;to thequent Q.execution. v. 16 B.Shalloross but
that declarations such alterationssubsequent were inad­respecting

Pierce,missible. 217,And in v. 2 where in aHampshire Vesey
testatrix,doubtful of four children of the she fourdesignation having

children another,one andhusband two and theby whereby question
was to what achildren of throe hundredparticular legacy pounds
was said : “It beSir John would to angiven, admitStrange proper

this,of fourexplanation what were the children meant. But as to
the three not,hundred whether the evidence to that orpounds, goes

it,I will not to for there the devise is so as toexpressedgive weight
take in the whole of the children. herWhatever intention bemight
is another I cannot of the will to admit it.”.outquestion. go

But, to,with the alluded the rule that no decla-exceptions applies
rations of the testator whether or to the executionprior subsequent

will, control,of the are admissible to or the terms usedvary explain
instrument, 427, 436, ;Wills, 426,in the 1 Red. on 437 Hubbard v.

Hubbard, 15 B. 227.Q.
intention,And the of thedeclarations testator of hisexplanatory
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extremis,'werein held inadmissable inmade him v.by Lowfield
Stonham, 1261.2 Strange

determined, the notes to theIf, in suitas we have passed legatee,
andof books it follows that theunder the papers, plaintiffsbequest

this suit.cannot maintain
Mathes, Jr.,B. it theThe to was and was ofspecific; dutylegacy

inthese notes to thethe executors to transfer specie uponlegatee
Wills,on 584. A isdemand. 2 Bed. re­pecuniary legacy usually

‘‘abut this is of the notes oras bequestgarded general, papers”
themselves, or other ofand not of the avails them. Andequivalent

toare not to contribute make- defi­any unexpectedsubject upthey
estate,to other of thethat arise withciency any portionregardmight

;Wills, 557-459, ;2 &2 and notes 3 Ibid. 462Red. on Stephenson
;Dawson, Wallace, ;v. Beav. 342 v. 23 N. H. 1493 Wallace Lor­

Woodward, N,41 H. 394.v.ing
recover,the for theThe suit is not to benefitexecutorsbybrought

it,from a theof the be-person detaininglegatee, thingwrongfully
but, themselvesqueathed, bequeathed, theythe thing bringretaining

the action the of itsfor the andspecificpurpose thingwithholding
theavails from legatee.

sue their in theonlyExecutors can in representative capacity,
ofrecovered,the be assets the es­case where when willjudgment,

which, seen, be,tate, as we case of ahave cannot in the specific leg­
183,Red.,2 184.acy.

set aside.Verdict

Zollar Janvrin.v.

review, the in thejudgmentno matter has arisen sinceor whichUpon tiling
ofthe maintenance the suit.can be in of furthercause baroriginal pleaded

is, the tried between thenature,in trial of issues beforereview its a newA
the to amend the pleadings.unless court leavegrantparties,

action, which, adjudicationvirtue of anof review is in inaction a choseAn
tois, alone, prosecutewho empoweredvests in thebankruptcy assignee,of

it, in hisor defend own name.
the States Bank-of Sections of Unitedthe 14th and 20thprovisionsCertain

1867,Law of considered.rupt

ofin thethis opinionThe facts of are disclosedsufficientlycase
the court.


