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extremis,'werein held inadmissable inmade him v.by Lowfield
Stonham, 1261.2 Strange

determined, the notes to theIf, in suitas we have passed legatee,
andof books it follows that theunder the papers, plaintiffsbequest

this suit.cannot maintain
Mathes, Jr.,B. it theThe to was and was ofspecific; dutylegacy

inthese notes to thethe executors to transfer specie uponlegatee
Wills,on 584. A isdemand. 2 Bed. re­pecuniary legacy usually

‘‘abut this is of the notes oras bequestgarded general, papers”
themselves, or other ofand not of the avails them. Andequivalent

toare not to contribute make- defi­any unexpectedsubject upthey
estate,to other of thethat arise withciency any portionregardmight

;Wills, 557-459, ;2 &2 and notes 3 Ibid. 462Red. on Stephenson
;Dawson, Wallace, ;v. Beav. 342 v. 23 N. H. 1493 Wallace Lor­

Woodward, N,41 H. 394.v.ing
recover,the for theThe suit is not to benefitexecutorsbybrought

it,from a theof the be-person detaininglegatee, thingwrongfully
but, themselvesqueathed, bequeathed, theythe thing bringretaining

the action the of itsfor the andspecificpurpose thingwithholding
theavails from legatee.

sue their in theonlyExecutors can in representative capacity,
ofrecovered,the be assets the es­case where when willjudgment,

which, seen, be,tate, as we case of ahave cannot in the specific leg­
183,Red.,2 184.acy.

set aside.Verdict

Zollar Janvrin.v.

review, the in thejudgmentno matter has arisen sinceor whichUpon tiling
ofthe maintenance the suit.can be in of furthercause baroriginal pleaded

is, the tried between thenature,in trial of issues beforereview its a newA
the to amend the pleadings.unless court leavegrantparties,

action, which, adjudicationvirtue of anof review is in inaction a choseAn
tois, alone, prosecutewho empoweredvests in thebankruptcy assignee,of

it, in hisor defend own name.
the States Bank-of Sections of Unitedthe 14th and 20thprovisionsCertain

1867,Law of considered.rupt

ofin thethis opinionThe facts of are disclosedsufficientlycase
the court.



115ZOLLAR v.December, JANVRIN.1869.]

14,of 1867Hatch, the lawfor the Cited bankruptplaintiff. §§
How, ;; Jenness, 7 612H.,; 14 N. Peck v.v. Brown. 50920 Smith

294; Mass,,Wentworth, Met., 6 36.v.v. 5 Flagg Tyler,Ames

Batchelder, the defendant. CitedWood, was forwith whom
Gilmore, H.,36; N.205, 37v.chap. BadgerGeneral Statutes §

181; Pevere,Bartlett, 13 N.463; H.,7 N. v.Bell v. Carpenter
386; Swan,H., 403; H., v.Batchelder, 17 N. MesserGoodall v.

481; 463;Currier, H., v.H., 17 N. Burley Burley,4 N. Otis v.
H., 204; H., 119;Colcord,Savings 15 N. Watriss6 N. Bank v.

9,577; 215,H., 574,Pierce, 32 chap.N. General Statutesv. §§
11, 13.

wasZollar v. JanvrinThe writ in favor orFoster. J. original
it,1866, defend-8, and, thevirtue ofsued out January by original

a atobtainedant’s was attached. The plaintiff judgmentproperty
; an action of reviewthe term of court 1867 butOctober having

December, 1867, within thirtybeen commenced on the 17th ofday
un-cause, wasafter in the execution stayed,days originaljudgment

court, for the of executionder the 48th rule of which stayprovides
a “conditioned tothe of bond the defendant prose-upon byfiling

andall suchcute his review to final and to pay damagesjudgment
review,” &c. Thecosts him on suchas shall be adjudged against

bond, thedefendant filed the and the attachmentrequisite upon orig-
inal writ was dissolved.thereby

-1868,later, 30', filedMore than months the defendantfour April
the 24th ofhis in and received his onpetition bankruptcy, discharge

October, in bar of the fur-1868. He now suchpleads discharge
that thether maintenance of the suit. To this the repliesplaintiff

a for the ob-securitybond filed under the rule was but substitute
attachment;tained and that said attachment beentheby having

therefor,bond, beenmade and said which was substituted having
months the defendant’s infiled more than four to petitionprior

there-a lien the defendant’s estate is createdsuch uponbankruptcy,
as is from the of the act. To theby operation bankruptprotected

the defendant demurs.plaintiff’s replication
' time,at to theBut it does not seem to be this considernecessary,

is,attachment or the bondwhether the provided byquestion security
not, estate,or is a the within the of thelien upon bankrupt’s proviso

1867, is to the effect that no14th section of the act of whichbankrupt
considerations, andfor recorded otherwisedulypresentmortgage,

valid, affected in nor whether theshall be by bankruptcy;assignment
act, creditor,a20 of the same to the effect thatof sectionproviso

aa lien the estate of the shall be admitted asbankrupt,uponhaving
creditor, balance, the thefor the after value ofonly deducting

the is an indication that thewhich lien applies, securityproperty to
bond, case, lien,in this is a the bank-the protected byprovided by

law.rupt
athe it held thatUnder of law of 1841 wassimilar provisions
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creditor, attachment, undissolved,a lien an or aacquired byhaving
unsatisfied, finish thehis andlevy uponmay property,judgment
creditor, balance;as that if his lien is at­unpaid byprove, any

tachment, themade more than four months to inpetitionprior
he to the District of the UnitedCourtmaybankruptcy, apply

States, final in orderfor leave to his suit to toprosecute judgment,
ahimself of his and that where the lien ofavail security; judgment

attached, the olhas it cannot be defeated subsequent bankruptcyby
;Melton,the 9 & M. 9 that thedebtor. Talbert v. S.judgment

of a and if absolute at the time thelien is preserved,judgment
instituted,was it overrules the decree. Dor­bankruptcy completely

v, Walker, Ala.,emus 194.8
The second the of 1841 thatsection of lawbankrupt provided

annul,toin that act contained should be construed de-nothing
“ liens, securities,”or or other validstroy impair any bymortgages
States,the laws &c.of the respectively,

unreasonable,it would not be nor to holdPerhaps inequitable
that, terms the in the 14th section of the actthe of provisoalthough

lien,termof 1867 are not so and as the ex-comprehensivegeneral
1841,in the the wholethe 2d section of act of yet,pressed taking

and,act in the same the 14thtogether, especially, light,considering
sections, asand 20th the act be topresent may regarded preserving

creditor, lien, as fullthe a or inchoate orsecurity perfected,having
tofrom the of the act as was accorded suchexemption operation

creditor 2 ofsection of the act 1841.by
admissible,a that numer-If such construction be it wtll be found

authorities, elsewhere, seem to indicateous in this and wouldState
that the and under the islion attachment state lawsby judgment
fully protected.

Thus, state, that attachmentin this it has been held an upon
made,mesne bona act of orbeforeprocess, any bankruptcy pe­fide

debtor, atition the is lien or valid byby security upon property,
state, of section 2 of thethe laws of the and so within the proviso

1841; that the theact of the attachment saved proviso,bybeing
saved,means of it and the certificate of theeffectual are alsomaking

cannot, aas bar toof the whenbankrupt pleaded, operatedischarge
so thethe further maintenance of the action. If plaintiffpleaded,

attachment, athe in which casethe existence ofmay specialreply
thewill be entered and execution issued propertyjudgment against

Warren, H., 509,attached. 14 N. and see v.v. SmithKittredge
Brown, Ibid, 67.

doubt,It of thewould seem to be that if it be thebeyond policy
securities,to also be' extendedlaw such its shouldprotect protection

where, debtor, an at-to the the lien ofcase for the benefit of the
tatchment the of anotheris dissolved substitution securityonly by
The law a debtor from liabili-does not the ofcontemplate discharge

is ahim the if the attachmentof review. Andty, by giving right
seem, thelien, it beor so would shouldprotected security regarded

value, ofbond,debtor’s be itswhatever independentmay practical
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to thethe The creditor’s afforded thesecuritysureties. right by
lien,a to suchin the nature of securebond is as may,judgement

review, Jenness,in his favor. v.be rendared Peck N. H.16upon
; 294;; Wentworth, 6 Met.7 How. Ames v. v.526 C. 612S. Clark

Rist, McLean 494.3
lien, enforced theA in can be There-equity, against assignee.

held, 1841,statute of thatfore, was under the theit proviso, pro-
liens on the embraces allbankrupt’s liens whichproperty,tecting

laws,are valid no exist inalthough security maystate the stateby
them. Fletcher v. 2Morey,to enforce 555.jurisprudence Story

liens exist withoutBoth in and maylaw equity, possession. Par­
334; and see exker 2 2partev. Muggrige, Story Kensington, Ves.

& B. 83.
be as aIf the bond this case mere substitution ofin oneregarded

another, us notfor the matter before is thesecurity complicated by
the at barfact that haveconsideration of the arisenproceedings upon

bond wasThe filed morean action of review. than four months
suchto the attachmentspetition. Only are dis-previous bankrupt’s

asin are made within fourby bankruptcysolved monthsproceedings
the the bankrupt’sto of petition. of 1867prior Bankrupt lawfiling

§14.
be, theBut however this remarks are to be re-may foregoing—and

since weas do notmerely, feel called togarded suggestions, upon
thusthe questions otherpass, definitely, upon involved, upon con-—

siderations, defendant,thatwe are of the theopinion, in the pres-
case, the hisent cannot plea ininterpose bar oialleging discharge,

suit.ofthe further maintainanee the
is The writ was issued 17,This an action of review. Dec. 1867.

thenot before out of theA review is writ.suingpending Badg-
37, ;Gilmore, v.N. H. Plumer 18 N.er v. 67 H.Fogg, 559. And

state, that,settled, review,in thisit is very upon no matterclearly
since in writ,or has arisen thewhich the'judgmentthing original

action.the If thecan be in bar of original verdict andpleaded
which haswere since occurredright, nothingoriginallyjudgment

is,review, nature,in* athem A itscan make new oftrialwrong.
the unlessparties,the before tried between theissues court grant

leave would notto amend the Such availleave the de-pleadings.
abandoned,are and thefendant. The defendantpleas reliesoriginal

sincehas thematter which arisen was render-upon judgmententirely
aware,”not Mr.him. said Ch.ed are J. Richard-“‘Weagainst

amatter, be pleadedthat can plaintiff,son newany byof orig-[the
6 N. H. 205;v.Baileyinal in review. BarkerBailey,defendant]

Wendell, 119,12 N. H.v.
not orand cureda is aispleaSuch irregular, strengthened by

Currier, H.17 N.v. 463.Otisreplication.
in the of theis still obstacle prosecutionThere another ofway

of the act thatthis suit. The 14th section Bankrupt provides moi’t-
section,the shall notunder the conditions in be in-specifiedgages,

that allbut theinvalidated bankruptcy;by proceedings bankrupt’s
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““ action,” him,in choses in all debts due orequity,” anyrights
use, therefor,his all andfor and liens securities and all hisperson

estate, orof action for or real and forproperty personal, anyrights
hadof action which thecause bankrupt any person,against arising

of,or the orcontract from unlawful detention orfrom injurytaking
of the and all his ofbankrupt,to the suchproperty rights redeeming

estate, title,theor with like and topower authorityright,property
recover,of, seme,suesell, for and or defend the asdisposemanage,

had,or could have if nothe had beenbankrupt might assignment
shall,made, thein virtue of of and theadjudication bankruptcy

of his be at oncevestedin such andassignee,appointment assignee,
estate, effects,sue for and recover the said andhe debts andmay

all atand suits law or in atprosecute equity,may pendingdefend
time of the in in which suchthe bank-adjudication bankruptcy,

his,own name,in in the andis a manner with thesameparty,ruptcy
as have been or defendedlike effect suchthey prosecutedmight by

bankrupt.”
“ “review, action,” which,is a choseThis action of in inmerely

the of vested inof became the as-adjudication bankruptcy,”virtue
; same;theand thenceforth defendant was of thedivestedsignee

towas alone sue tor and recoverand the empowered anyassignee
defend,and to andor claims of in hisbankrupt, prosecutedebts the.

name, suits, at orall law in at the time of theequity,own pending
in the aof which was andbankruptcy, bankrupt party;adjudication

case, review,whatever be recovered thethe uponin present might
costs, either,or or inof reduction of must bein the.way damages
for the" of creditorsthe benefit the of theassignee,byrecovered

as as those of thewhose well the bankrupt,bankrupt, rights, assig-
nee represents.

case, this in review nothe hasplaintiff personalbeing rightSuch
action; andthe the should haveplaintifffo originalprosecute judg-

ment.
■ “ continuance,set awill sometimes aside darreinplea puisCourts

fraudulent and of thethe case.”justiceit is manifestlywhen against
To a to his "writof re-661. p'ermit party prosecutepi.1 Chitty

of an butfor the erroneousview, not purpose reversing judgment,
the of debtof satisfaction an honest and forsake preventingthefor

bank-,ina lawful security, by interposing proceedingsdischarging
law,of would be toto beneficient thecontrary any designsruptcy,

to theof court consummation of injustice.aid thethe grosslend
thisof case furnishand circumstsnces certainlyfacts strongThe

that the of foraction review was institutedfor suspiciongrounds
The defendant his bond with conditionpurpose. gavehonestno

review; ahis and obtained releaseprosecute therebyhe shouldthat
ofHe now his own act bank-sets up voluntaryattachment.theof

suit, the attachment the affordedsecuritydefeat the andtoruptcy
will assist in ofThe court not the accomplishmentbond.theby

isdemurrerThe overruled.design.this
■theJudgment plaintiff.for


