
155v.1870. STATE SMITH.January, ]

tookthat whichBut we are to thepresume, placenegotiations,
executor, to andbetween Mrs. Adams and the were reduced writing

in it must receiveembodied the as is called. Thereceipt, writing
such a as and it cannotconstruction its terms benaturally import,

controlled,varied or or rendered moreits comprehensive,purport by
evidence, ato such substantialshow Aariationfrom theparol tending

asthe the of theexpressed by relinquishmentagreement writing,
be, effect, aThis would in to substitute differentmateriallylegacy.

for the one wascontract which to theupon, manifestreally agreed
;of one of the 1prejudice Green. Ev. 275 v.parties. Hodgdon§

Waldron, 67; Bowman, 24;9 H.N. v. 17McQuesten N. H.
339;Phelam, ;v. H.22 N. v.Conner ibid.Thompson 538Coffin,

;Johnson, Herbert,24 N. 302v. H. v. H.Lang Nutting 35 N. 120.
are, therefore,We of the that this suit beopinion, cannot main-

tained.

v.State Smith.

In prosecutions state,instituted in the aof the generalmame discretionary
power, in the officer,exists to enter a nolleprosecuting aprosequi. Before

or, state,verdict,is in thejury eiiipanneled, after a favor of powerthis
exercised, consent,bemay without the andrespondent’s consent,with his at

timeany trial,the of theduring and before the verdict jury.
In statute,a wherepenal publicone half of fine to thegoes prosecutor,the and

the other half the state,to and the offence haswhere been prosecuted
state,at expensethe of the it must of to the court,recordappear who the

is, in ordercomplainant to entitle him to the penalty, otherwise the whole
goes to the state.penalty

in inSuch record be the form of a themay allegation indictment,suitable or
same,of thethe endorsement of name on the back socomplainant’s that the

informed,maycourt be to the entitled to receive hisperson,as proportion of
fine.said

indictment, which,officer,the nor the in theprosecuting complainantNeither
interest, of the butcomplainant,is under thepecuniary powerhas a the pros-

ecuting cases, andcontrol,have in willordinaryofficer will as exercise his
discretion, the same,in ofdisposition guidedand sound thejudgment, aby

theto welfare.regard publicstrict

1869,term,were found MarchFive indictments against Willard
them,Smith, one forthree of for liquor, liquorselling keeping for

term,a At Marchsale, for common 1869,and one seller.being res-
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“ term,the the solicit-not Atpleaded Septemberpendent guilty.”
or, believed, had ceased the salestated that he that the respondent,

counsel, that,thatand he had withof respondent’sliquor, arranged
indictments,to the thenolo contendere allif the respondent pleaded

sentence, indictment;would, time,at onethis move for on onlystate
other indictments and movethe to forward thereserving right bring

should, future,in violate thesentence if the liquorfor respondent
Sherman, for to andPeter moved leave appear,law. Thereupon,

indictments, that he the andthe was complainant,prosecute alleging,
fines, and, that not ceased theto half the hasrespondent,entitled

that,Sherman, toalso moved if entitleof necessary,sale liquor.
fine,or, the indictmentsto half the beto receivehim appear, might

aver,as to that was the The solicitoramended he complainant.so
■the bothand respondent, objected.

toof the thus be re-theFor purpose questions arising,allowing
and to thatserved, it was ruled Sher-subject exception,pro forma,

should, hereafter,motions, if it be madeshould beman’s granted,
that he was complainant.by proper proof,to appear,

reserved.Case

Sherman, case,the in thisfor complainant,allegedChapman,
solicitor,the of the to athe of entercounty,rightagainstargued

indictment, and thatin this contended suchnolle proceedingprosequi
Sherman,interests ofto the topecuniary contrarywas prejudicial

case,in this and was notlaw,,of the violated in ac-the provisions
and, a andthe of sound discre-exercise duty, healthywithcordance
officer;the andthe of Generalquoted,parttion on prosecuting

15; also, 99, 13, 14, 15,sec’s 16 and 21.Statutes, ch. ch.

I). thefor as to and du­Lang, respondent,R. general rights,
officer, courtreferred the to v.a Commonwealthties, of prosecuting

364; Wheeler, 174;2v. Mass.Tuck, 20 Pick. Commonwealth
171;7 Jenks,Pick.v. Commonwealthv.Briggs,Commonwealth

574;Breek, Law,490; 38 Maine 1v. Crim.ChittyState1 Gray
;; Wilkins, 4 Burrows 2527­—­2089Rex v. v.Kingand 845479

191;239; 1 B. & A.Strattam, Jones v. State v.Clay,1 Doug.
471, the theand cases cited. Under force of latterDoon, H.9 N.

been, ahave in the nature ofdecision, should quithe prosecution
riskthe informer all of the jury’srunning grandtarn proceeding;

&c., to half of the fine.bill, in order to entitle himselfafinding
done,late, at the of thenow, after this has beentoo expenseisIt

in, and, thetake the out solic-to come ofstate, prosecutionfor him
thatIt is in thehands, for his benefit. only prosecution,ownitor’s

institutes, and, where he is entitled to halfcarries oninformerthe
Statutes, 210, 21. madefine, sec. simplyShermanGeneraltheof

cases, which,more, the in-one or of the uponincomplaint,the
; at-was the state’sfounded all bywere subsequent donedictments

H.state, 6 N.and, at the of the v. Burley,Burleyexpensetorney,
cited.and cases200,
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Nesmith, made, side,No is the counsel onJ. eitherquestion by
officer,as to ofthe the ingeneral discretionary power prosecuting

state, indictments,inthis to entera nolle institutedprosequi ordinary
officer,in the name of the state. This suchpower, exercises virtute

and,a sometimes,isbeforeofficii, frequently, jury empanneled,
trial,while the case is on before the with the consent of thejury,

and, sometimes, aafter is renderedrespondent, verdict theagainst
prisoner.

be, officer,It histhat the finds indictment defectivemay prosecuting
and,form, substance,or one,in that he wish to a bettermay procure

or, discover,he that the evidence will notmay sustain the charge
as and a be to conform to themay requisite actualalleged, change

be,There various reasons for theproof. may prose-discontinuing
cution, which, determine,all he must controlled wellbeing by

law, and, sound,s ittled of and a discretion.principles practice, legal
will,is to that thisIt not be officer consentpresumed, voluntarily,

will,discontinuance,to which theany injure ofmaterially, rights
or, violate, trust,the that he will his officialprisoner, or,knowingly,

or,in actany way, corruptly, oppressively.
not,awhether shall be orGenerally, jury empanneled, depends

; but,the ofupon determination the officer awhenprosecuting jury
commences, then,is and the trial the respondent, ac-organized,

which,new the court will It be re-quires protect.rights, may,
as the to have therespondent’s thegarded jury pass uponright,

case, because, verdict,facts of his atheir becomes bar to another in-
offence,dictment, and,for the same a nolle will not thusprosequi

benefit, therefore,foroperate the in this ofprisoner’s state the
the a to insist aprisoner, verdictproceedings, uponhaving right

course,case,the ofupon whole evidence the of there can be no dis-
■continuance theof theprosecution except upon prisoner’s express

consent.
These are Trial,discussed in Aaron Burr’selementary principles

Tuck,seriatim-, 365,also, in Pick.Commonwealthv. 20 and other
case,cases cited the lattercounsel. In Chief Jus-by respondent’s

Shaw,tice the theclaims to or otherattorney prose-power general,
officer, aenter nolle after verdict theto pris-cuting prosequi, against

oner, and such a has for and issays, many years,practice prevailed
found to the due administration of the criminal law.usefulhighly

convicted,ascertained,It be that the still be inno-may party may
witness,as acent. It to use himbecomemay important, against

enter a nollemore offenders. The to existspower prosequiflagrant
the it his officialin He exerts uponofficer. responsibil-prosecuting

has in its exercise.The court no to intefere canity. Theyright
done,act, or,of the con-of the effect the when ofonly judge, legal

from it. The court will take care thatsequences, which followmay
of theit shall not to the prejudice respondent’s rights.operate

;Smith,v. Mass. 35 1Commonwealth F. J. 98 Crim.Chitty’sO.
Law, 479 and 845.

Sherman, forThe counsel claims the hisfor the prosecutor, right
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solicitor, in thisclient to intefere with the of the particu­practice
case, him tolar and for of the court to be toasked leave granted

aand fair constructionthese indictments. Underappear prosecute
think,Statutes, itof 21 99 of wesection of the Generalchapter

him, mightwas who volun­the clear intent of tothe legislature give
law,the in thisteerto for the violations of embracedprosecute

fines,reward,a to thator a one-half thechapter, bounty, equal
collected, of such As the statuteshould be means prosecutions.by

it,case, in or­in new of underthis no modeprescribes proceeding
der to the recover hisestablish the of to bounty,complainantright
it must be that he must obtain his topresumed, remedy, according

It,the as known in courts. there­rules of ourordinary practice,
fore, court,the intocannot be that can comepresumed complainant,

officer, or,and the action theofoppose predetermined prosecuting
will,that as fiat of officer-­he can set his to the theup superior

confusion,a this ofSuch would introduce into departmentpractice,
the oflaw. An the kind indicated the mo­prosecutor’sattempt by

Bench,tion, Queen’swas made in the court the inoflately England,
there,and of thatfor the reasons the justicesfailed bysuggested,

Allen, Smith,court. 1 Best v. 101 C. L.v.Regina Reports,)(Eng.
Allen, at the*854. The was indicted for pros­respondent, perjury,

forone in the of the falseQueen,ecution of name givingGregory,
indictment,thea Toevidence before commission of the customs.

November, 1861, abench,the in nolleQueen’sin prosequipending
ofwas In behalf theentered of theby attorney general.order

Powell, moved affi­uponJ. J.prosecutor, subsequently,(Gregory,)
davits, rule,a the to causefor show whyupon respondentcalling

to the trialthe not be at to ofshould liberty, proceedprosecutor
indictment, he thatthe the nolleprosequi, claimingnotwithstanding

; indictment was stillit had been entered therefore theirregularly
in force.

claimed, withoutthat the had no power,Powell attorney general
him, the to makethe before and partiesprosecutor hearingcalling

“said It .is an undoubtedan Justice Cockburn :entry.such Chief
as of the crown inthe theattorney representativeofpower general,

a andto nolle there-of criminal enterjurisdiction, prosequimatters
indictment,in or criminalanytoby stay proceedings proceeding.

therefore,and,found, it be thatmay presumedNo has beeninstance
which,found, after a has enteredin nolle beenprosequinone can be

court has taken itselfthis uponfiat of the toattorneytheby general,
or, to behas allowed fartheranyfresh proceedingsaward process,

indictment; if were to take thatnor the court unprece-thetaken on
course, to fromattorneythere theis preventdented anything general

is for us create aIt not toa toties quoiies.nolleprosequientering
andto established whichwhich, is the practice,contraryprecedent,

has beenattentioninconvenience. Ourwithwould be greatfraught
office,his asandof the laidthe attorneycalled to practice general,

book, and hear theto summon the parties,the prosecutor,down in
think, aa I that is whole-fiat for nolleprosequi.hisbefore granting
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crown, beforeand, thesome the law-officer ofpractice, generally,
motu, or, instance ofa either ex at thenolle meroprosequi,entering

the and the fromthereby prosecutorrespondent, proceedingbarring
further, him.would act in the beforewisely, prosecutorcalling

or,circumstances, him, na-But, to from thefrom knownparticular
fiat aof he his forture the feel called tomay uponcharge, grant

without that course. itnolleprosequi, possible,adopting Suppose
anthat there could be abuse of his theby attorneypower, general,

it,or, in the exercise of is in him re-theinjustice remedy, holding
for his acts before the tribunal of this thesponsible country,great

doubt,Icourt have the attorneynohigh parliament. generalof
this this it.”has and court has intefered withneverpower,

Mellcr,and in the aforesaidJustices concurredCrompton opinion
the eachof chief their own reasons in ofjustice, assigning support

the and claimed in behalf of the offi-authority, powers', prosecuting
cer. Méller : “If we to in mannerremarks were intefere the sug-

a arise,serious conflict the ofbetween thisgested, might jurisdiction
court, and the offunctions the attorney general.”

The aforesaid recent decision in furnishes abundant rea-England,
sons the officer hisshould have control over crim-why prosecuting

docket,inal to the exclusion of of orthe will any complainant prose-
cutor.

But, said,it is that the court is to ofbound the Sher­protect right
fines,man to his of the is thethe that hemoiety upon prose­ground

in But,cutor the indictment. thehow is court to become acquain­
fact,withted the that has in that ?Sherman acted Does itcapacity

of Massachusetts,record has? It been in thatappear settled when
a staute that the bepenal provides recovered indict­may bypenalty
ment, or, action, Commonwealth,civil and- one to themoiety goes
and the same,other to him who or sues for andthe anprosecutes,
indictment is found the it record,must ofby jury, appeargrand
that some or, same,sued for the in order to en­person complained,

him otherwise,title to the the wffiole to thepenalty, penalty goes
Frost,Commonwealth. 6Commonwealthv. Mass. 53. Common­

Howard,wealth v. Rounseville,Mass.13 221. v. 9 Pick.Raynham
44.

The Howard,aforesaid cases of Frost and are tosimilar thevery
one before us. were foundedindictments like statutes.They upon

case,In the Frost,first theafter conviction of came in-one Clough
court, and,to that he was the or ininformer thatalleged prosecutor

case, and, aasked that of the should be tomoiety penalty adjudged
him, record,him. The court to that ofit nowherereplied appeared

informed,hethat or, nor,or is itcomplained, prosecuted; alleged
indictment,in the that theanywhere other thanany person, Gov-

ernment, was in that, stood,interested the so as the recordpenalty;
courtthe were not authorized to award theof toany part penalty

nor, it;had he means of and the court de-Clough, any obtaining
So, decided,clined to relieve him. in it has been thatEngland,

awhen astatute created ordains thatand onepenalty, moiety shall
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informer,be to the use the a theof and the other to commonking,
has,sue for the awhole unless common informerking may penalty,

suit,commenced a tam for the samepreviously, Kingqui penalty.
v. Clark,7 Term. 533. Rex v. 610.Hymen, Cow. Rep.

In fa­there are statutes whichnumerous specialEngland, grant
vors and instru­as to who bereward prosecutors maygratuities,
mental in are re­violators of the law. Thepublicconvicting goods

taken;stored to him sumsfrom whom were definitethey wrongfully
are confessed in other a the conviction of offend­cases as forbounty

cases,ers. In some in an ex­other we find the reward to consist
from the a and disa­duties of certain officesof burdensomeemption

who,also,find,kind. We togreeable accomplices,pardon granted
crime,their associates in The mode ofbring to practicaljustice.

rewards,these out the several stat­is byobtaining pointedgenerally
them,.that Law,utes confer 1 824.Crim.Chitty’s

In this for con-the several statutes the rewardscountry, creating
criminals, also,viction dis-of often the mode of theirjustdesignate

But, .case, statute,tribution. Itin thisthis the is silent on point.
is, therefore, thatleft for a ofthe court to establish rule practice,
shall do is manifestsubstantial to all in interest. Itjustice very
that the can of the true prosecutor,obtain correctcourt knowledge

case,offencesunder thethis act in each onlyparticular throughfor
cases,medium of bethe officer. In some there mayprosecuting

more than one claimant knowl-to the same reward. Without specific
will,the court rule ofstand on the Massachusettsedge, naturally,

until otherwise informed recordpractice, by testimony,assuming,
that the state is entitled statute Theto the whole of the penalty.

officer,will, therefore, and re-to theprosecutor appeal prosecuting
court,him to furnish to the the evi-quest requisiteandcompetent

done,think,dence in the case. this be eitherWe may appropriately
itself,averment,some suitable into the indictment orby incorporated

the the of the in-endorsement of the name on backby prosecutor’s
dictment, solicitor,thethus that he is byfullyshowing recognized
or in that case.as the bonaattorney prosecutor Upongeneral, fide

court, nature,the the of this will beevidence ofreception by they
fine,to intent of theenabled the to the stat-appropriate according

ute, and without the the Inhazard of mistake in thispremises.
both theirthe state and obtainway, prosecutor, respectively, rights,

and the and well established and ac-independentreputation,long
sustained, interferance,.tion of the officers are withoutprosecuting

here.and the in the motionimputation implied prosecutor’s
Motion denied.


