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552, theThe deed ofIn 6 :saysHill v. ShawMowry, Gray Judge
acollector, the execution of statute power,effect asonlytaking

strictness, toso as to enable theshould be construed with grantee
it; theland, the redeem and if descriptionthe aud owner toidentify

uncertain, known whata so that it cannot bein beconveyance
intended, is v. Hyler,the void. Worthingtonestate was conveyance

Cram,205; 58;Beard, N. H. Haven v.4 Mass. v. 5Tenney
; Mitchell,;1 N. H. v. 19 N. H. 290 v.93 Bean HarveyThompson,

; Hammond,2 327.31 N. H. 575 v. OhioRenger,Wash
amendments,We, therefore, the and standreject, proposed upon

; deed,the the sale and the so far as theofvalidity descrip-original
concerned,tion ot it is we sufficient.pronounce

defendant,The of the found valid and fatal toexception beingfirst
be,title,the mustto recover under his the verdictplaintiff’s right

therefore, set aside and
A new trial granted.

Plymouth.Coffin & a v.

In an action a town to a de-against personal injuriesrecover for caused by
' fective it is town forhighway, competent paidto show that the has a claim

wagonto thedamages owner' of the in was at theplaintiff ridingwhich
accident,time of the madealthough the selectmen when thethey payment

claimed that the town was not liable.
user,A highway established not limited toby necessarily,is the travelled

path which has wornbeen feet or wheels.by
Where a tract of land of the ofusual width a has been used as ahighway

ofhighway, although only part the width has been used as a travelled path,
such user of a inis evidence the to the whole tract as aright public use high-

; andway user a thetwenty years’ may highway, althoughestablish travel-
ed track has not inbeen the same all that time.place during

Case, Sarah,Coffin and his wifeby G.Henry Plymouth,against
wife,to recover for to the to haveinjuries beendamages alleged

caused a iu a defendant towndefect which was liableby tohighway,
19,in The writ was datedkeep October 1865.repair.

The in extended from souther-question Plymouthhighway village
ou the west side of river towardsly Pemigewassett Bridgewater.

The aof the was about mile south of saidplace injury, Plymouth
where before the construction of the railroad thevillage, highway

river,ran the noclose the west bank of with fence between theupon
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of theriver a the west sideand the hut with fence onhighway,
Thiswest of it.and it from the intervalehighway lyingseparating

fence it didhad been there in the same for many years,place though
constructed, butnot the wasfor how before railroadappear many,
had been movedthere was that this fenceevidence to showtending

aftera little been at sometimefurther west than it had previously
track1850. The1838 and constructed aboutbefore the railroad "was

river,of andof the the west bank therailroad went close uponalong
into theit,to further eastmake room for the bank was extended

wasriver, of thea and the traveled trackof the way, highwaypart
room, movedand the fence wascrowded so as itfarther west to give

theof accidentmore,farther a near thewest rod or placealong
and herMrs.built. It that Coffinwhen the railroad'was appeared

this road tow-a and over up.sister were with horse buggy,driving
cars,and train of suddenlyards when anPlymouth engineTillage

closeand incame a in the road cameround bend ór curve passing,
-where saidthethe track inthe side of traveled highwaybyalong
thewas, byhorse and that the horse enginebeing frightened-wagon

in-the runand thatto of the traveled track wagonsheered the west
over, anklehollow, that Mrs.a and and Coffin’sto hole or tipped

harness, wereandtime thewas broken and at the same wagon
toand harnessthe belongedand at the same timebroken wagon

saidPlaintiff calledClark, ofand Bowles Plymouth.C.Dudley
that he claimedwitness, stated otheras a who things,Clark among

onto thisthefor injuries -wagonof the town of Plymouthdamages
hadthat this claimshowtended tothis occasion. The evidence

time unadjusted,had lain for somethe andbeen made townagainst
to, timesseveralthem had been spokenthat the or some ofselectmen

board,thechairman ofit, notified theand thatabout Clarkfinally,
on or be-was adjustedthe claimsue the town unlessthat he should

wasthat inquirythereupona certain thenfore day specified;
take tohe wouldthe sumClark, was leastof as to whatmade
tohe wasmatter, paytake whatand he offered to obligedthesettle

butthe town paid,whichhisfor repaired ($25,00,)having wagon
thatclaimed to Clarkmade the payment,when hethe first selectman
theevidence, the townthat paidnot liable. Thethe town was
ex-toBowles, was admitted subjectandamount claimed Clarkby

ception.
fact,theconsiderthat theythe mightThe court instructed jury,

Bowles, as evidenceandofthis claim Clarkthe towmof paidhaving
thethe ofon partof liabilityan admissionthe nature ofin

under whichcircumstancesall thetown, but that considerthey might
toto bewasmade, what givenin weightadmission was decidingthe

admission.this ..
that the burdenthe jury,to instructthe courtDefendant requested

theupon plaintiffthe beingexistence ofthe highway,of establishing
to'out in conformityof ano evidence layingheand producedhaving

of theand travelled partthe wornlaw, thathe must provestrtute
theinhad been use byMrs. Coffinwas traveling,in whichhighway
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at wherethe placeaassuch, traveledand actually highwayaspublic
ofto the dateoccurred, priorat least twenty yearsforthe accident

ex-do, the defendantto andcourt declinedaccident, thewhichthe
cepted.

moveddefendantwhichfora verdict plaintiffs,The returnedjury
to set aside.

Flint,and T. for plaintiffs.L.ISI.B. Bryant

Burrows, Blair, for defendant.Lcverett &

BY THE COURT.OPINION

that ex­the evidenceof are of opinionthe courtI. A majority
admitted; R.,R.to, v. Concord 44see Perkinswascepted properly

223.N. H.
instructions, to been foundedThe seems haveII. last forrequest

a been establish-that whenbn the mistaken assumption, highwayhas
i.limited to the traveled e.path,ed user it isby merely, necessarily

orused, to have been worn feet wheels.bythat so asactuallypart
— 317, Shaw, said,Waite, 17 309 C. J.In v. Pick.Sprague

*‘ wide, as is laid outa three rods such usuallytract or fourWhere
** * aasas a has been used highway, althoughhighway,

ahave used as traveledor feet in beenwidthtwenty onlythirty
whole, as constitutes evidencestill such a use of the ofpath, this is

the of it a the trav-bythe to use forpublic highway, wideningright
otherwise,eled the of travel and theor as increasepath, exigencies

of the public may require.”
to find that the of theWe think it was for the jury partcompetent

accidentin when 'the oc-which Mrs. Coffin washighway, traveling
curred, ahad as for twentybeen used public years,bydlie highway

the samehad been in allthe traveled track not place duringalthough
that time.

it atAnd for to that thewas plaintiffsunnecessary prove highway
occurred,the the thatwhere the was of trackplace accident parta.

or,; inhad been the offor twentytraveledactually years language
the “it that the rutscounsel: was notplaintiffs’ necessary particular

asin which should have existed such forthe wheels were running
of theIf traveled track the wheretwenty years.” the highway

accident,the been traveled in theplaintiff was at the time of had
accident, track,same the and suchplace for fifteen beforeyears

not wasthe track of the former withintraveledthough highway,
out, andthe limits of had beenthe former as fenced withinhighway

out,limits forthe of such asthus fenced five and moreyearshighway
thatbefore the wouldcommencement of said fifteen beyears, compe-

atent from a find at theevidence which jury public highway,might' thetime and of accident.place
on the verdict.Judgment


