
[Merrimack,240

Company a.&v. FranklinState Falls

river, iswhichThe in unnavigablemaintenance of dams without anfishways
mi-oflake, the passagethe out-let to a inlandlarge thereby obstructing

atoffencelake, an indictablefish from the sea the constitutesgratory to
common law.

57 and 62 ofStatutes,251,Section 20 of and sectionschapter General
1, to dams inof far as relatechapter 1868,Laws are constitutional so they

the Winnipiseogee river.
publicof aNo will theright be as the state obstructionacquired against by

ofunder a claimfor thanfishway, twenty yearscontinued morethough
if such in fact withoutright, right.obstruction originated

OF FACTS.STATEMENT

defend-Informations, tbethe attorneyfiled by againstgeneral
theants the dams acrossfor not oversuitable fishwaysproviding

isriver, the informationsFranklin. ofin OneWinnipiseogee
; the otherAikenthe Franklin Falls and WalterCompanyagainst

alone.three are each the Franklin Falls Companyagainst
arise,to andof lawFor the the likelyof questionspurpose raising

the firstsame, dam named inthe it is that theagreeddetermining
1809,1821, three in 1852information in and the otherwas built

their sev-1804, had upand and that each been kept byrespectively,
damnorth end of the first-namederal owners since that time. The

Aiken, endand the south byis owned and used the said Walterby
the middle of thetothe said Franklin Falls eachCompany, owning

at the firsttheir millFalls erectedstream. The Franklin Company
un-and maintainednamed dam in 1863-1864. This dam is repaired

state, are.dams Sinceusuallylaw the as suchder the ofgeneral
1864,mills, in 1863 and thebuilt theirthe Franklin Falls Company

than sufficientdam, water, is not moreat the lowestat thispower
time, a sur-there wasto thatbut largeto the machinery, priorcarry

The de-was not used.at times whichin the river allof waterplus
be awouldof the fishwaysthat the construction greatfendants claim
have beenof kindwater No fishways anyto their power.damage

that these facts mayIt is furtherat either dam. agreedprovided
the courtcase, as if foundthis bythe oíforbe purposesregarded,

J.,C.Perley,in the case.”as evidencereceivedproperlytfie old wassurvey
directveryhe took ain whichresult, oral opinion,in a briefin theconcurred

of his own.path

Chase,& for plaintiff.Marshall

for defendant.Micgridge,Minot &
Reporter.
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and orthe of not such renderedupon disposi-plea guilty, judgment
tion courtmade in each case as the deem proper.

General, for theand Pike & state.Attorney Blodgett,

Sanborn,Barnard & for respondents.

The crime to the dams acrossisimputed respondents maintaining
the without to beriver suitable fishways,Winnipiseogee providing

“commissioners, state,fishthe as the toapproved informationsby
the and hindrance of the in andobstruction fish downuppassing

river,said and to the common nuisance of all the citizens of this
20,state.” The informations are founded sec. 251 Gen.upon chap.

Stat., and additionalthe act of 1868.
dams,It is not the theerection of but their continuance in the

them,condition were when this law thatprecise they overtook is
of; effect,in that the owners dams havecomplained of not expended

a amount of owntheir theirto ownnecessary money greatly damage
water in thedefiance ofpower, order. The owners oflegislative
these valuable with entire the ofrespect, questionprivileges, right
the to them this burden.impose claim toupon Theylegislature

their the same law that otherpossess property by private property
held; it,theis with same to and alike tosubject theright enjoy

of the state. Its of eminentpre-eminent domain is noright right
where and to all within its limits.questioned, applies Butproperty
so this ofis attribute itcarefully that can besovereignty guarded,

benefit,inexercised cases of andclearonly public com-upon ample
■stateThe does not to it inpensation. pretend this case.apply It

true, taken;is that is to be or whatprivate property designed is
same, itsthe value for aprecisely materially impaired, possible pub-

;benefit,lic and here the ends insteadfor ofanalogy compensation,
acomes the additional of taxhardship pecuniary upon thelarge

theowners to render benevolenceof the state Therefore,available.
unless can show somestate and different tothe greater inter-right
fere mill than it thewith these has in control ofprivileges ordinary

this must fail. No case has arisenprivate property, prosecution in
state, which wethis of have whereinany the respectiveknowledge,

andof the the inriparian to fishpublic proprietors, inrights regard
streams, law,small inland have been defined. the commonBy the

touse of rivers the and the is com-belongs public,navigable fishing
; notmon but rivers to theentirelynavigable proprietors ofbelong

sides,the land on their ad mediumrespective andaquae, tofllum
thethem exclusive of therein. Palmer v. Mul-right fishingbelongs

; Willson, 324;319 al. 3 N.3 Scott et v. H.ligan, Caines The Peo-
195,Platt, andv. 17 Johns. authorities cited. In theseple and

thiscases cited isupon subject, madesubsequent acknowledgment to
“treatise, De etLord Hale’s learned Maris Brachionumjure ejus-

dem,” which is received as law. The commonuniversally law
those the tideconsiders rivers wherein ebbs andonly navigable flows.
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doessome others thisbecomeBy may public yetusage highways,
not the the theof to exclusiveriparian proprietorschango rights

and other uses the streams stillfishery of water. are privateSuch
the way,but to the of forservitudeproperty, subject public passage

and there­for no other The have no of fisherypurpose. public right
;Welch,cited,in. 9 87See cases before and et al. v. Pick.Vinton

;Knowlton,Commonwealth v. 2 Mass. Commonwealth v. Chapin,535
; ;5 Pick. 199 99 Fitzwalter'sHooker 20 Johns. Lordv. Cummings,

case, 1 Mod. not a is105. or stream entirely privateWhether
or .is to the ofsubject way,property, publicprivate property right

its actual use as aits used anddepends ofupon capability being
Platt; v.The v. et al.way. Scott Willson.passage People

ItThe not a river.is in either sense navigableWinnipiseogee
have noto Thethebelongs exclusively riparian publicproprietor’s.

it. its nor theconcerning Its value consists not in fisheriesrights
it in uses which thefacilities affords for alone thebuttransportation,

was, in set­owners of land theits banks find for it. It earlyalong
mills,tlement the and damsof the use offorcountry, appropriated

erected, Weof have continued to the present day.which beenmany
maxim;not sic utere tuo utdo claim from the well-knownexemption

icedas, it isalienum non to all But onlywhich applies property.
maintainedwhen the to that indictment can beis the aninjury public
toat common It found an privatelaw. cannot be upon injury

notas of fish in streamssuch the naviga­rights, passageobstructing
Knowlton,217, ;3 2 Mass.ble. Black. 218Com. Commonwealth v.

; 391; v.530 v. 10 Mass. CommonwealthRuggles,Commonwealth
then, theEssex 15 247. WhateverCompany, Gray legisla­right, '

ture must be derived fromhas to limit the usefulness ot these dams
them,own it not unprof­its enactments. Before to bemayreferring

anditable to notice some theof colonialearly legislation reg­usages
fish, the law under consider­the of whichulating migratorypassage

resembles, a Allation and in other states.few decisions “fishings”
andwere the theincluded in to Plymouth Company,original grant

after­in the of the whichcharter of I. territoryCharlessubsequent
and toward the of Massachusetts Bay,constituted Colony the,right

find,their entire there assumed. We accordinglycontrol was early
”‘‘ a intended to abolishthe of declarationlibertiesamong body

fisheries, became embod­laws and which afterwardexclusivegame
ied, terms, 1641, “mayin whichin the of by any personordinance

”—that endforand on foot man’spass repass any proprietythrough
to fish -not man’s corn oranyand so uponfowle —“ they trespass

interest, at date ofIt a this early para­meadow.” was particular
tomount this was protectwhich ordinance calculatedimportance,

in that Colo­and this other enactments followedIndevelop. spirit
“ nuisances byuntil in was an act to hedges,1709ny, preventpassed

wears, fish inthe ofand incumbrancesother passageobstructing
“ stakes,rivers,” kid­wears,which prohibited hedges, fish-garths,

set,dles, or madeto erectedor other disturbance or incumbrance be
of the“straitening”oracross river to theany obstructingstopping,
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seasons, withoutnatural or usual and fish incourse of theirpassage
the from theand allowance first had and obtainedapprobation gen­

d‘ toeral authorize­sessions of in the who arethe peace county,”
athe itor it as shall see to be either publicgrant liberty deny they

“ fish­wears,or And the act declared allgood hedges,damage.”
stakes, whatsoever,” erectedkiddles, or incumbranceothergarths,

same, nuisances, ato the andcontrary processcommon provided
re­the nuisancesshould be tried and thewhereby partyoffending

constable,moved the atsheriff or the cost of theby party offending.
It will thebe ob­observed that mill-dams are not enumerated among

fish,structions. aThe law was one in favor of yetvery stringent
Aveinfer that thewith the refinement of Colo­andgrowth increasing

other for theny, industries had somewhat lessened their importance;
‘■‘■that,act to ex­provided herein contained shall be construednothing

tend to the down or mill-dampulling demolishing any alreadyof
made or that 2 Mass.shall be and made.”lawfully orderlyhereafter
Laws 992.

In 1741 we find acrossanother act in damsfishwaysrequiring
salmon, shad,streams AAdiere aleAvivesand other fish up,usually pass

and in erectedalterations made damsproviding compensationfull for“1790,toprior the the acttowns 3 ofby Sectionadvantaged” thereby.
toAvns,forprovided the choice of to see thatthe severalpersons by

the fish were not obstructed in their and to locate the prop­passage,
er 2places and the times for them inappoint scoop-nets.taking
Mass. Laws 1020. other of Massachusettspeculiarities leg­Among
islation this of fisheriesupon were the to toAvns thesubject, grants

limits,within their them,which could be wholly appropriated by
eAen to the thesale of exclusive of in the navi­publicright fishing

Parsons, J.,rivers. This declared to begable O. of“apartright,
the Williams,common law of state.”the v. 4 Mass. 140.Coolidge

Avas,This Massachusetts,the condition of the laAvinsubstantially,
1808,when, in the ofcase The Inhabitants the town Btoughlonof of

and 522,other towns v. Baker et al. 4 Mass. came thebefore court of
that state. A committee Avasauthorized to rebuild thelegislative

dam,in andfishway defendants’ three-fourths of theimpose expense
of such alteration the owners. The court found thatupon though
the defendants and their held the dam a moreby thangrantors grant
one old,hundred and Avithoutyears always any for thesluice-Avay

fish,of itheld under thepassage limitation ofyet they implied allowing
a fish;sufficient for and this limitationway for the benefitpassage being
of the it,inattention orpublic, would not “for noneglect extinguish
laches can be to the and it noimputed time runs sogovernment, against
■asto bar its This decision is based therights.” expressly upon ancient
and continued customs of Massachusetts to controllong private

fisheries, which,in to the with the aid ofrights colonialregard and
enactments,provincial had the wellentirely displaced known doc­

trine of the common law the andsubject, substitutedupon mere
police The Avithoutopinion proceeds reference toregulations. any

law,the common anor is case cited nor referred to.single authority
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it, are the assent toThe of the law incommononly givenvestiges
maxim,the old and theregi,nullum occurritarbitrary tempus sug-

aof have to to thethe owners appealgestion possible right might
if to an unnecessarythe committee should locatecountry, happen

tarn for tak-after this decision we find an actionSoonfishway. qui
declarationfish to the statute where the in hiscontrary plaintiffing

inthe “at of Little river and theof fish the mouthalleges taking
Held,sea.” all to conformthat the citizenscould obligelegislature

Webster,to the 5 Mass.this v.Burnhamupon subject.”regulations
266.

these'decisions, find others inwe toare not surprisedFollowing
that state But express-into the same channel. theynaturallyfalling

law,all claim to founded common and rely uponbe thely reject upon
established and the for authority.customs course of legislation

Welch,199; v. 9 Pick.Commonwealth v. 5 Pick.Chapin, Vinton
;87 Commonwealth v. Essex 15 248.GrayCompany,

of and in Massachu­Some these customs which upsprungusages
law,intosetts under the ordinance of 1641 and ripenedgradually

Bellows inare the ofexamined in well-considered opinion Judge
aBurns, 609,v. N. H. that case decisive ofClement 43 wasthough

not the the case ofat issue in one. In Commonwealhsubject present
court, atEssex thesev. the after uponCompany, commenting length

decisions, athat erectedheld the Essexprevious Company having
charter,as betheir not afterward requiredcouldfish-way required by

it, the ofthe insufficient forto alterby passagelegislature although
afish. The in would seem to be depart­case was decided 1859 and

thethe of .control over watersure from earlier doctrine. The right
Massachusetts,of the state has been carried to an extreme inpoint

believe noto rivers which wein notparticularly regard navigable,
other reached. the ofstate has In New York question providing

195,Platt,of v. 17 Johns.arose in the case Thefish-ways People
a much ours.indictment found statuteupon upon very resembling

theThe of v. Baker was reviewedably bydoctrine Stoughton
counsel, J., Theand delivered the theoryC. who opinion.Spencer,

andthat a dam a not heldbuilt across stream by grantnavigable,
the ofas be tosubjectmustprivate alwaysoccupied property, right

fish, to bethe for of was demonstratedclearlythepublic passage
noat that the haduntrue It was there held publiccommon law.

stream; a damof that the erection of wherebyin suchfisheryright
-the same not an indict-salmon were from wasprevented uppassing

law, the ownerand that the statuteable offense at common requiring
at his wasdam a therein own expense,of such to build fish-way

forThe privateunconstitutional and void. of propertytakingright
in thisis fullya benefit makingpublic compensation, recognizedupon

Saranac,court; the the streamit that hadthe and is assertedcase by
andthe ofbeen controllingin question, power regulatingnavigable,
“ but notthereserved init would have been impliedly grant; being

howto lawsso, the have no pass directinggreater rightlegislature
used, to thebe than theyof that river shall havethe waters regulate
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“use of ”—and hadthe most inconsiderable the beenquestionrivulet
tothe invadeto whetherpropounded they intendedlegislature,

far as to of those valuableso theprivate compel proprietorsrights
Saranac,and withthe mouth of theextensive establishments near

usefulness,their own their damshands to theirdestroy by altering
so as to them of the water to beneficialanyof the usedeprive

a from thewhen these hadpurpose, acquired byproprietors grant
state, land, and toand the law of the an uncontrollableample right

waters,the it besole and these cannot doubteduse ofuninterrupted
■from the theand sacred to whichprivate legis-high regard rights

observed,lature have that would havealways they indignantly
disavowed such intention.”any

Glen, 7Counsel cited v. Tyrealso commented Stateupon.and
C.) Carolina,Jones and421. In North Pennsylvania, perhaps(N.
states,some other all the rivers were takenearly possessionlarge

of domain,the eminent and declaredby state under the ofpower
navigable.

The asame was few months the coui’tdecided withinquestion by
of common for the district oftwelfth inpleas Pennsylvania,judicial
the case of the Commonwealthv. Pennsylvania Canal Company.
The owners of dams across thearecompany Susquehannatwenty-six
river and its In of thatbi’auches. 1866 the state anassembly passed
act individual and dameveiy corporation anyrequiring maintaining

branches, river,across the and its theSusquehanna Juniataincluding
“to sluice, device,at dam a or otherkeep each weir for the treeup

of fish and saidand down stream in such mannerspawnpassage up
as the Thecommissioners devise.” had held andmay company

the forenjoyed without about ninefish-ways,property, years previous
to the of the act. The held that the was nullcourt act andpassage
void so far as it on the the of theimposed company duty changing

cost, taken,dams at its and thatown the could not be norpi’operty
lessened, benefit,its usefulness the owners for ato public except

the had aupon been madecompensation, Susquehannaalthough
taken,river above tide water. A writ of error was andnavigable

the in theis decision court.question now We aresupremeawaiting
indebted to Read ofand Pearson for ourPennsylvaniaJudges

in to it.information regard
in New in to the ofEarly Hampshirelegislation regard passage

fish, to been an to harmonize theseems have attempt conflicting
ownersinterests of the mill-owners and the of fish An actrights.

of the in 1790 the oferectionpassed prohibited anylegislature ”“ “mill-dam or on the and Mer-other Winniposockeeobstruction” across,rimac than half from therivers more first ofdayway May
to the last in each and forof October provided penaltiesday year,

same to the of the act. It furtherthe contrarycontinuing provisions
in streams into the Merrimack whereprohibited obstructions falling

fish,fish the modes of limited allprescribedusually pass, taking
ofíense,the act six months theunder to within afterprosecutions

in allallowed two months which to remove obstructions and repealed
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useformer acts. This- was in effect a of the of tbeprohibition
mills,water of the river and suchfor difficultiesWinnipiseogee great

sustained,and millsarose was that in order to make thedamage
“ more themuch and law was modifiedproductive accommodating,”

9, 1800,actan allowed dams to beDecember whichby approved
river, aextended across sufficientprovided passageWinnipiseogee

for fish was “to be and theascertainedkept open, accepted byway
1807,the the damsselectmen of two next towns.” Inadjacent

in fromcertain streams were theacross West exemptedNottingham
the lawof because the mills thereonoperation fish-ways,requiring

the of fish.were rendered useless them foropenby passagekeeping
1811,ofThe various acts this embodied in the lawwereupon subject

in acrossthefish-ways darnsrequiring Winnipiseogee, Pemigewasset
rivers, same,and the from theand Merrimack stream intoany falling

June,to the and from thetenth of twentieth ofday May day
twentieth of to the twentieth of annually.day day September,August

law, 1823,remained the all actsThis until whensubstantially,
dam,the erection of or fish-waysany anyprohibiting requiring

whatever, as andso related to. the Nashuathey Winnipiseogeefar
; 1831,rivers, and in the werewere all lawsrepealed fish-way swept

our the butfrom statutes. We mark in this slow steadylegislation
oftoward the interests to-day,advance whichgreat manufacturing

theresuscitation of these affect so andthe laws unfavorably, gradual
of is not into the fact that the our streamswealthawakening

“ and,salmon, alewives,” in hasshad but that illimitable whichpower
thethe sand of the most ofcityreared upon populousAmoskeag

state.
the water ofall restrictions the use ofWith upon Winnipiseogee

law,river, inthus removed the owners of the damsby present ques-
thetion joroperty.purchased

am-to theirclaim that the faith of the state isWe pledgedgood
it, and that’ 1823 and have all theof the acts of 1831ple enjoyment

a the state then had wasofforce Whateverpositive rightgrant.
butthe dams. Notto the ofyielded proprietors through neglect,

enactment, after a of suffi-confirmeddeliberate lapseby legislative
ofresult. of the mostcient time to note the Some important rights

had the ofand in withdrawalpersons property sovereignorigin
are to de-hold them unableand the courts inviolable. Wepower;

a additional toa substantial difference between law rightstect giving
citizen, Ina his formerand one restrictions uponremoving rights.

effect, are alike.they
of at those dams1823, a the waterthe state reserved portionUntil

the erectionThe owners could thenthe of fish. regulatefor passage
to waterthe amount of uponandmills other expendituresof according

did,And undoubtedlyto furnish theywhich couldthey power.rely
1823, andcase'finds, sincefor, as the other mills have been erected

of law fish-the thewhich requiringthe additional power repeal
finds,until,them, the case furtheraswholly appropriated,ways gave

water, occursat the usually-is lowest whichnow nothere surplus
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in the season bewhen this law the to open.requires fish-ways kept
was,state them this and aThe direct consequencegave right, largo

investments and expenditures.
but,It is a vested not alone as we haveby enjoyment,right long

shown, Baker,enactment. in v. theEvenby positive Stoughton
court admit the to exclude the condition to haveimplied openright

dams,in an of it.waiverfish-ways expressprovided thereps
It would be to this court tohardly complimentary to-day,argue

that the cannot interfere with vested norprivatelegislature rights,
use,forappropriate withoutprivate property public compensation.

law,This has been down as and islaid characterizedrepeatedly
Chief “aJustice as maxim in all andby Perley justrecognized

and which has been assumed as fundamentalenlightened governments,
and allin cases where the has arisenunquestionable point incidentally
in state,this and be considered to have beenmay directly adjudicated

66;in and,”7v. N. H. N. H.Bridge Bridge, continuesPiscataqua
“Justice,the Chief we should not hesitate to declare that a legislative

act enforced,could not be which should undertake tolegally
to useappropriate without forprivate property public provision

to owner. ancompensation the When act authorizes private property
use,to be taken for the mustlaw also apublic methodprovide legal

of the amount of to be Petition ofascertaining compensation paid.”
Mount Road N. H.35 142.Company,Washington

No can demonstrate that the water at these damsargument power
is not If it isprivate then the ownersproperty. private property,

it,ahave use andto it becannot taken their con-legal right against
sent compensation. Newburgh,without 2Gardner v. Johns. Ch.
R. 162.

the act of theBy which theseupon informations arolegislature
founded, taken,not the water is toonly the detriment of thegreat
mills, but the of the aowners is taken tomoney amount be­large
fore the alterations the act arecontemplated by Forcompleted. we
do June, 1867,not consider the act of the fish commission­allowing
ers to such sum as deem inexpend they themay construc­proper
tion force,of of limited arefish-ways, any so itspractical provisions,
and so Ifdependent theupon many havecontingencies. legislature
this not as well topower, why may they these buildcompel parties

land,their own at their own andhighways through expense, keep
the same and certain months in eachopen passable during year.
There are other incases In v.point. Washington Bridge Company

State, 18,The 54, held,itConn. was awhere wascompany incorpo­
rated to build a and their charter to maintain abybridge, required

feet,draw in the of that it transcended thethirty-two powerbridge
of the to the to extend the draw torequirelegislature company fifty
feet. inSo where was to one to erect andpermissionVirginia, given

a law, done,maintain dam in a mode itwhich was wasprescribed by
held that it was the limits of to thebeyond power compellegislative
owner at a boats,late to a lock therein for the ofday erect passage

;at his own 6 is245. If a stream madeexpense Randolph, private
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totbe cannot it withoutthe publicappropriatenavigable, legislature
Wadsworth,Courses 1, Adm’r, v.601.onWatercompensation. Angell

Smith, has the2 Fairfield In it been law278. Pennslyvania, long
water,the and thethat where line of ran streams ofacrosssurveys

stream,owner of the a on the he couldland erected mill-dam keep
molestation, had theit without after the declared creeklegislature

river aor and the owner could not bepublic toobligedhighway,
; done,fit his dam for rafts it mustthe of boats and ifbutpassage

at 1be the v. The Alleghany,public expense. Schinely City of
128. If can its to the proprie­the state revokeCasey formergrant

tors of these title the haverespondents acquiredwhoseprivileges,
law, ato and which have considera­for valuablethey paidaccording

tion, contract,its forviolate take use withoutprivate property public
to aand make its benevolence the bur­compensation public grievous

individual,den an then it to the consti­has the do whatupon power
tution has forbidden.expressly

title, asIf the owners of the dams have not the topublic,against
the water have itexclusive use of the by positive they bygrant,

and itand their have claimedprescription. occupiedThey grantors
“since 1823 claim of title.”and underadversely, uninterruptedly

‘‘ noThe doctrine of v. Baker that laches can be imputedStoughton
the and it time runs so as to bar itsto no rights,”government, against

in it hasis not law In its to fish-waysNew-Hampshire. application
distrusted should for it seemsbeen in Massachusetts we suppose,

in thethat for some a has been inserted chartersyears past provision
state,to dams in that fish-­of buildcompanies incorporated requiring

in them. Essex before cited.v.ways Company,Commonwealth
too, in favor the ofNew ofUnlike Hampshire legislation passage

fish, in Massachusetts.never rested forty years,nearly'migratory
as inThe of be considered adjudicatedquestion prescriptive mayright

326,H. the of42 N. wherein adversev. Chapman, questionWebber
examined in theas the is learnedcarefullypossession public,against

Mr. Theexhaustive of doctrine isand Justiceopinion Sargent.
thatthere individuals may prescriptivefully gain rightsrecognized

a that itin the case of it was held ifthe andpublic, highway,against
“ unin­an individual and himby adversely,be inclosed by occupied

more than heand claim of for twentyunder years,terruptedly right
land as the anda to the publicwill right againstacquire prescriptive

under or ease­all or any publicpersons rightjustifyingclaiming
;” this the court de­and doctrinefully by authority,ment sustaining

‘‘ andthe of the soundclare that it is accordance with spiritin age
wasof decision acknowl­solemnlyreason.”' The correctness this

the actwhen interposed approved Julyby theythe'legislatureedged
mill-dam or6, 1867, “no or ofoccupierthat owner anydeclaring

anyother shall acquire, by prescription, right againstwater-power
thewaythe or in any injurethe state or to impede, naviga­public,

easement, of thetion, fish, in anyor otheranyor of publicpassage
state,” which, course, can not in this case.ofof this applywaters

case,to thethe v. present anyof Chapmanlaw WebberApplying
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easement in at thesepublic tbe tbe riverwater of Winnipiseogee
dams was the law was re-clearly passedwhenextinguished present

it from theIf is to new lifereceivequiring fish-ways. legislature,
like the of a mustdiscontinued beginrelaying highway, proceedings

novo,de and orhonest taken de-made for private propertypayment
it the control ofspoiled. Should be that the stateobjected attempts

the dams,of fish its ourpower,thesepassage by invoking policethrough
is,confident that theunlimited this for abatementreply however power

of nuisances which and andthe health forsafety,publicendanger
all owners of so their own as not to in-to usecompelling property

others,jure still it must to the same constitutionalbealways brought
test.

We ask the court theto the dams in fromquestionexempt opera-
act,tion because, them,of this itin to is unconstitu-its application

tional. Whether or not it to other dams the Winni-may apply upon
river, or to those the other streams mentioned inpiseogee upon

act,the must be timeascertained when the arrives. areWeproper
aware that not,we as a thatdoubt themay strictly legal privilege,

benefit;act a could thecontemplates but have hadpublic legislature
in mind stream,that this little insixteen miles intersected bylength,
twelve dams,or more around which have whoseupgrown villages
thrift is it,due to alone,them and the half dozen rivulets intofalling
which “tributaries,”wisdom has with the name oflegislative dignified
each wealth, ofits contribution to the were inesti-bringing general
mable value to the and that their usefulness would be serious-public,
ly consideration,checked assuch laws the one under weby may
well statutes,if it a aquestion would have found atplace among
time when is more and more thatevery day clearly,demonstrating
the of the state in the must be itsprosperity future derived from
manufactures.

Smith, facts, case,J. amaterial to decision of thisSome*
though statement,oniitted in bethe are not understood to inagreed

Thecontroversy. river is the outlet of Lake Win­Winnipiseogee
About sixteen itnipiseogee. miles from the lake thejoins Pemige­

river,wasset river,and the two united form the Merrimack which
flows in a Massachusetts,course tosoutherly Newthrough Hampshire
and in a course to sea. The'Massachusetts thewinding through

tide,river is above the flow andebb and of the isWinnipiseogee
not used for Merrimack,of The within Newpurposes navigation. †

Nesmith,*Bellows, J., Foster, J.,C. didJ. and not sit.
understood,Note. It seems to that theformerly have been Merrimack†

“ “ flows,extended from its mouth” far the saltriver as as water or toonly
“ ’’falls about a frommeeting-house,”the first mile above Haverhill and thence

thereof,the towas known as “River till it comes the head viz.:Winnipisseokee
Pond of the ofthe Great See HouseWinnipisseokee.” proceedings Repre-

Reporter.of the province 20,1737.of Hampshire, Augustsentatives New
VOL. XLIX. 17
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ofis not a tidal river. Lake is such anHampshire, Winnipiseogee
that it is not to area. Itscalculate itseasyshape, greatestirregular

miles; tois the varies from one ten.about widthlength twenty-five
The lake is used for of Beforeconsidei-ably purposes navigation.

in the ofthe establishment and Merrimack riversWinnipiseogee
to to and frodams without shad were accustomed passfish-ways,

lake,between the sea and the theirto breedingascending grounds
nowand thence to the sea. These fish are notdescending migratory

difficult,in not forfound the lake. It is ifextremely impossible,
dams fisli-ways.them to ascend the river while obstructed withoutby

darns, theWas the maintenance of the thus passageobstructing
itfish, a at If be admittedof the criminal offence common law?

exclu­that the of in the riverright fishing Winnipiseogee belongs
to to one ofthe and that the donesively riparian propritors, wrong

thethe act of another inthese proprietors by obstructingriparian
is redress abyof fish not of the nature which the law willpassage

it not the obstructions nowcriminal does follow thatprosecution,
are notnot criminal. Theof are riparian proprietorscomplained

is notThe in the lakethe ofonly persons injured. right fishing
shores, all citi­is tolimited to the of the but commonproprietors

state, as the tide ofzens of the as much the in watersjust fishery
lakes arethe this our“InPiscataqua. country, navigablegreat

ofas and not susceptible pri­properly public property,regarded
b;429, notethan the sea.” 3 Kent’s Com.vate moreproperty

Gilmanton,158;Stoddard, 9 N.7 v.v. Allen StateWest Roxbury
is aof this of publicH. 461. The obstruction public fishingright

nuisance, at common law indictment.bypunishable
the limits of thiswere withinIf the tide waters of the Merrimack

not ob­state, to the dams doit be consider whethernecessarymight
of the river.in the tidalfisherystruct another the partpublic right;

limits thea a the tidal andIf at betweenthe effectof barrier point
to annihilateto diminish andisupper graduallybreeding grounds

river, it bein the tidal of the mightthe of fish partstock migratory
‘‘ of theinto the areaof the extendthat the effects barrierurged

dis­isthe This' subjectthe hands ofwater used and in public.”by
commissoners, report­in the of the fisherycussed Englishjudgment

Pleas, 657, 663-­Lonsdale, R., 5 Com.ed in L. pagev.Leconfield
here.; no be on itbut need666 opinion given

in force some years ago superseded,If the statutes sixtyfishery
statutes inlaw, of thosethetime the common repealfor the being,

law; 465-6.see 1 Kent’s Com.the commonand 1831 revived1823
till after theenacted1 not beenof R.28 S.chap. havingSection

actsThe1831, not the repealingdoes affect question.inrepeal
as con-of a“the force positive grant,”and 1831 have notof 1823

ofand liabilitiestheleavebuttended merely rightsby respondents,
thus werestatutes repealedbefore thewhere werealhparti.es they

lawof athe prohibitoryin event repealanyfirst enacted. Whether
state, aislicense, the questionirrevocablea byconfersipsofacto

to decide.it is not necessarywhich now
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a atdams criminal offenceIf the maintenance of the constituted
20;law, ofstatutes sec. Lawscommon the recent S. 251chap.(G.

1868, 57, constitutional,1 would be merelysec’s clearlychap. 62)
a If the river is ob­common law Merrimackliability.enforcing

doesin dams without that factstructed Massachusetts fish-ways,by
not the New Hamp­confernecessarily impunity upon respondents.

which,limits,shire has acts committed within itsthe to punishright
nuisance,themselves, al­alone and of sufficient cause aare publicto

similar acts are clone in Massachusetts which would causethough
the in ifsame result New no acts whatever had beenHampshire,
done in New other inHampshire. Upon any theory public rights

states,rivers two be with­utterly destroyedextending through might
not, however,out in either are to assumeremedy Wejurisdiction.

Massachusetts,the of inexistence such obstructions in the face of
1, 1868,the statement in of Laws ofsec. 57 thatchap. fish-ways

river,have been erected “over the dams on the Merrimack below
the of state.”thisboundary

It that throe of the clamswere maintained inappears their pres­
ent condition thanmore to enactmentthe oftwenty years prior chap.
2622, ;Laws of 1862 and it is claimed that the owners ac­thereby
quired the If this claim is wella'prescriptive right public.against
founded, ofthe the and of theprovisions General Laws ofStatutes
1868, clams,so far as relate to these three arethey unconstitutional.
These statutes cannot be as an exercise theof ofsupported right

domain,eminent because no is for thecompensation provided prop­
erty-owners the value of the bealthough mayproperty materially
diminished the enforcement of the statutes. Theby otheronly

on wdiich can bethey is theground plausibly supported police pow­
er of state. 2the Kent’s Ed.Com. 9th This(See 420-421.) pow­
er is often aexercised in manner to indi­properly very prejudicial

owners, ;vidual and its limits are not to defineproperty buteasy
itwe think does anot extend to case like the If it ad­present. be

mitted that the of the state to the mode ofright regulate enjoying
or in some cases be exercised aproperty, may in suchusing legally
manner as to the of theuse forpractically prohibit property any

owner,beneficial to the v.purpose York,Coates MewMayor(see of
7 Cow. still this of like the of eminent585) regulation,right right
domain, is not to be exercised on all occasions. The restoration to
the lake,of the inshad the has not such apublic direct rela­fishery
tion to the health as the of interments withinpublic prohibition city
limits; nor the same direct relation to the as thepublic safety pro­
hibition of the erection inof wooden the midst of abuildings popu­

river,lous The obstructions in the do not causevillage. positive
annoyance or to the The is in itspublic. injurydamage negative

health,character. The indirect benefits to the or to thepublic
means of do not seem to warrant thesupport, in depriv­legislature

the of valuable withouting respondents compensation.rights Any
which the haverights respondents acquired aremay by prescription,

as much their as otherproperty any they possess.property
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decide,viewThis renders it to whether thenecessary respondents
could, user, aadverse theby twenty years’ acquire againstright
state. The has as the timefixed on twentylegislature year’s proper
of forlimitations actions to recover real estate. Bybringing analogy

rule,to the that a title to realadversetwenty years’ possession gives
estate, user,the courts have ofheld that adverse for the same length
time, is sufficient to title to real estate.to an easementgive belonging

Fletcher, 434,v. of lawWallace 30 N. H. 447. The rule on thisp.
based,is that theiu thesubject evidently part, upon presumption

of mankind will ifseek to enforce their private theyaverage rights,
have the of and that fewany, beforereally twenty years,expiration

thiswill loose valuable the of ofadoption periodpersons byrights
limitation.

that thedoes notExperience communitythejustify presumption
their the sameat will assert withpublic promptnesslarge rights,

with which individuals The isoppositeassert their private rights.
“ atrue. Individuals be held to limitednotoriously may reasonably

toto adverse have interest sufficientbecauseperiod occupants, they
But, individualmake them in of eachproperty,vigilant. public rights

interest, aa and tolerates even manifestfeels but ratherslight
J.,encroachment, inthan a to set itseeks dispute Sargentright.”

469,Wharton,1 “In nuisances andv. Alburger,Com says, private
actions, of time befrom maycivil ofpresumptions lengthgrant

in, notthat the was theacquiesced byrebutted by proof enjoyment
inheritance, aof the but one who possessed temporaryowner by

a tenant or whose orinterest such for lifeonly; years, negligence
of the inheritance.laches cannot be allowed to the ownerprejudice

* * * * then,less, the of theHow much acquiescenceought
Duncan, J.,ain nuisance affect thepublic public right?”neighbors

M'Donald, 390,Rawle,& 400.v. 16 p.in Com. Sergent
“ not, and cannotis The doThe state impersonal. people legally,

of be exercised onlyin a Their necessityact mustbody.” power
It that these will manifestcannot be expected agentsagents.through

encroachments onin and publicthe same resistingvigilance detecting
ofinterests, that individuals evince in the their privateprotection
inMoreover, few number andthe state areofficials generallyrights.

of duties. doTheythe officialwith routinefully occupied regular
laws,theto violations ofinstitute punishnot proceedingsgenerally

doubted whetherIt beat the of mayexcept instigation individuals.
of theaare ever aware of very large pi’oportionthese officers

the state.on the ofrightsinfringements
“maxim, nullumthe tempussome thatIt has been bythought

and, there-of monax’chicaldespotisxn,is anoccurrit regí,” oxxtgrowth
But,offore, formxuxderour republican government.inapplicable

for anowmaxim hasits this longwhatever may origin,have.been
law, not for the per-the commonas a oftime-been maintained part

“ andsecurityfor thebutof theconvenience sovereign,sonal
maxim, tothe accordingofThe true reasonof thebenefit people.”

of preservingin policy“is be found the publicto greatStory,Judge
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loss,andrevenues, from bythe and injurypublic propertyrights,
calledthis isofficers. And sometimesthe of public thoughnegligence

fact, oris, than a reservationit in morea nothingprerogative right,
benefit, toandintroduced for the equally applicableexception, public

313-4;311, see,Mason,Hoar, 2S. v.all U. p.governments.”
Weston, v.also, Baron, Hardres, 27, J., in WillionParker p.

“Plowden, ; 90,223, All the rea­242-3 Litt. b.Co.Berkley, p.
in of this rule the of a withsons in casesupport apply greaterking,
here, maxim inforce where the are the The ques­people sovereign.”

“ theis a of to andtion not the common lawpart rightsrepugnant
;”in andliberties contained the constitution New mayHampshireof

“ ;” H.be held to in of N. arti­well remain force here constitution
cle 90.

seems, case,however,It decide the presentto inunnecessary
“maxim,the in itswhether nullum occurrit strictregi,”temjpus

literal is a of the common law of New Hampshire.meaning, part
not,For the here is the canwhether be barredquestion public right

time,adverse user for an indefinite of backby solength extending
known; but,far that its cannot be anwhethercertainly adverseorigin

user which within ot nowthe andmemorybegun persons living,
which has existed barclearly without shall the public.right,

will,If it be admitted extended,that time ifoflapse sufficiently
thebar aor authorize of a frompublic theright, presumption grant

state, the still a of time isquestion remains whether notlonger lapse
to this than is to barnecessary considered sufficient theaccomplish

Green, Ev.,of 1 onrights private sec. 45.persons. See
The that a in this case fromposition jury usermight belong

state,authorized to a from thepresume be answeredgrant may in
Duncan, J.,the M’Donald,of in v.emphatic Com. 16language

“390,& Rawle 400: To aSargent p. presume would begrant,
mad,run it would be the inpresumption positive proof theagainst

case.” There nois room for where the defendant’spresumption title
is shown and insufficient to hisproves justify encroachment on the

J.,see in v.public Com. 1 WhartonAlburger,right; Sargent, 469.
case,If the is held to be barred in this itpublic bemustright by

time,mere of without other circumstances tolapse any ajustify
of a and that nopresumption evidence evergrant, against grant was

made.
aware, state,are thatWe it has held in thisbeen that the exercise

town,of the of a aunder claim ofcorporate powers for theright,
of without andperiod years, with thetwenty interruption assent of

the state afurnishes conclusive aofgovernment, presumption grant
aof charter Allenstown,from the state. Bow v. 34 N. H. 351.

that,Without on the fact in Bow Allenstown,stress v.laying the
not Allenstown,state did and the ofappear question it isright ap­

that are atthere least marked distinctionsparent two between that
First,case and the it was a'material fact inpresent. Bow v.

Allenstownthat some of the were with theacts done assent of the state
It that statutes had been enacted thegovernment. appears by leg-
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islature, atown as town.”the of Allenstown“incidentally recognizing
J.,Bell, ; J.,N. H. v. Dunbar­See 34 370 in BostonNewUpham,

ton, 409,12 H.N. 412. there is a fundamental differenceSecondly,
Allenstown, andbetween the act of the in v.state Bowpresumed

the act to be The of a wn charter ishere. topresumedsought grant
ofnot an act to the like thepresumptively public,prejudicial grant

a to a In the obstruc­obstruct case thepublic fishery.right present
still,was, outset, nuisance,attion the a and it is so unlesspublic

mere of time has a act an indefeasi­transformed criminal intolapse
ble right.

user,notWe do now that adverse whose is involveddecide origin
time,in which for a ofand has continuedobscurity, great length

ad-will in no case a decide that anbar Wepublic right. simply
user,verse is to have without withinwhich known originated right

itself,the of now will not alone and ofmemory persons legit-living,
nuisance,imate a bar the of theirorpublic public rights.

is what as a decidedThis view wesupported by regard preponder­
Sanders,ance of direct in v. Cro. Jac.authority England,­—­Fowler

446; 340; J.,Chad, inv.Folkes 3 C.Douglas Ellenborough,
224;195, ; Cross,East,v. 7 199 Rex v. 3 Campb.Weld p.Hornby,

662,­Winch, alsov. 2 & Ald. in this country;Barn.Vooght —­and
Maine, ;Chaloner, ; v. Baker,42 4 Mass. 522Knox v. 150 Stoughton

;473; Cornell,6 v. 1 B. I. 519v. Upton, Gray,Com. Simmons
621;Hall, Morris, Hill,; Renwick v. 3 C.Mills v. 9 Wend. 315 S.

524;; 1 &7 Hill v. Denio Phil. Wilm.Cunningham,575 People
M’Donald,157;State,R. v. 20 Com. v.Balt. R. MarylandCo.

;; see,Bawle, 1 469& 390 v. WhartonAlburger,16 Com.Sergent
State, Blackford, 512;7 4also, v. Ind. v.State Phipps,Phipps

; State,v. 2 543.Elkins Humph.Ind. 515
the that theIt also established doctrineis supported bystrongly

J., Winslow,Kent,be in Jackson v.disseized C.state cannot (see
;80, ; 48 2Me. 516 on Real2 83 Wash.Whitney,p. Cary v.Johns.

; and that the1st Ed. the well-settledby principleProperty, 525)
limitations,of unlessbound statute expresslystate is not by general

;Gilbert, 18 227v. and U. v.therein. John. S.named People(See
Hoar, 2 Mason 311.)

to viewthe which this aro notmay opposedof cases seemSome
fromconsidered, and are the case at bar.otherswell distinguishable

note,Neville, 93, and RexPeake v. BartholomewRex v. Samuel
Smith,Lord 4Neville, are of Rex v.nisi Kenyon;prius rulings

and,111, a of Lord if inis nisi prius ruling Ellenborough;Esp.
the nisi decision of thebe as overruled by priusmust regardedpoint,
224; see, also,Cross, Lordin v. 3 Ellen­Rex Camp.same judge,

195, 199.East In Johnson v.in v. Hornby, 7 p.Weldborough,
280,East, if the case the user hadIreland, we understand11 aright,

and wasof hundred and therefiftyone years,upwardscontinued
thethe to theoryof acts tending supportevidence of. government

an the do notbyenfranchisement crown.that there had been We
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239,Waller, as the12 Ves.in v. raisingthe facts Hillaryregard
remarks, onErskine’sconsider Lordand wehere presented;question

Tilsed, 2 Brod.in v.The decision Chad2(55-6, as dieta.merelyp.
itwhounderstood the403, by pronouncedivas not& judgesBingh.

Winch, 2 B. & Ald.in v.Vooghtthe' decisionas withconflicting
407,­Park, J., & B.2 B.662,­ statement of p.the express —­nor—­see

anthat canforty destroydoctrine years’as the usageestablishing
598,4 Barn & ifMontague,Rex v. Cress.admitted public right.

case,in thisfavorable to thein the most respondentsviewed light
this, in some instancesthan that the court mayno farthergoes

extinguished ain favor ofhas beenthat onepresume public right
Walworth, Chancellor,the comment ofpublicconflicting right (see

Morris, 575,7 The aroseRenwick v. Hill p. questionin 576).
and a to have once beena road creek claimedbetween public

time;had existed a there was no directThe road longnavigable.
made,atthat the creek was the time the road wasevidence navigable

in to thatand all the of the court banc seem havemembers thought
was that a ofthe evidence there no publicupon proof right naviga­

;tion ever existed also their as to thealthough they opinionsgave
toof the have existed.presumption extinguishment, supposing right

“case, Littledale, J., said,that : I am not to actIn 605p. disposed
the either of an of or a writ ofactupon presumption, parliament,

damnum, sewers,ad or of unlessquod byyiommissionersproceedings
there be some evidence to warrant that presumption.”

Fectham, 134, Hall,v. 2Elliotson N. and Bliss v. 4C.Bingh.
183, in and theN. C. are not if containedpoint; opinionsBingh.

remarks to the are dicta.favorableany respondents, they merely
282,In v. 2Georgetown S. C. there wasTaylor, Bay.Com’rs of

no which satisfied the court that the locus in had everproof quo
“been a itthe court is essential to consti­public highway, saying,

a thattute it should not be laid off butactually usedonlyhighway,
such;”as there off user.was no evidence of orlaying

125,French,In Beardslee v. 7 theConn. evidence intro-only
duced on the trial to the existence of the was a rec-prove highway

before,of out whichord record was in the courtninety yearslaying
above, trial,held to be defective. the offeredOnfatally plaintiff to

bars,that the had beenever since outprove constantly keptlaying
at the defendantswhore took themup by plaintiff’s placegrantors

received,clown. lu that this evidence should have beendeciding
Hoser, J., in 42 M.made the remarks 332-3.C. quoted

Hart, 414,In 11 said it wasFox v. Ohio the court not necessary
regi”maxim,to “whether occurritdecide the ‘■'■nullum istempus ap-

J.,Birchard,or not to a 416. In that case a roadplicable p.highway;
1794, awas laid out in but of the width was oronly part opened

1838, the whole widthused till when the on landopenedsupervisor
that aclaimed The court said the toby plaintiff. right highway

non-user, alost that “the law would raiseby presumptionmight.be
the road hadof an of the when been aban-extinguishment right,
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held,cloued afor that in that instanceperiodbut therelong they
was to authorize the of abandonment.nothing presumption»

Heaton,In 480,v. 22Knight Vt. the tract was within thedisputed
limits out;of the as laid but do not understand thatwe ithighway
had been or used asopened of the The ofpai*t highway. language
the court tends here,to sustaincertainly the respondentsstrongly
but the decision have been in amay considerable induced bydegree
the Redfield,referred to in J.,the close of thelegislation opinion by
in the terms: “The sense of the thisfollowing uponlegislature

issubject statute,indicated a itsufficiently recent which isby by
that, inexpressly such cases as the theprovided, present, proprietor

or of foroccupier land was awhichtwenty years, portionoriginally
of the when the same is reclaimed thehighway again by public,
shall be entitled to the same as in other cases. Thecompensation,
statute of limitations now in terms that the stateexpress providing
shall not be reason,from its we see noexempt operation, whygood
one not setmay and theup prescriptive presumptive rights against

the same aspublic, individuals. And there is noperhapsagainst
reason, such should not as wellgood why prescriptions apply against

the inas their favor.”public
In 232,Portland,Rowan's Ex’r v. Town 8 B. Monroe theof

of adverse userquestion does not seem to have received fullvery
consideration, other discussed at Nei­points being length.greater

case,ther the decision in that nor the used in Alves v. Hen­language
derson, 131,16 B. Monroe seem to the authoritiesentitled outweigh
adverse to the views there advanced.

This has beensubject discussed here at considerable inlength,
of theconsequence conflict between the result now arrivedapparent

at and the decision in v. 42 N. H. 326. In thatWebber Chapman,
case, there was no evidence user of the existence of theexcept

and the that itcourt said wasalleged-public expresslyright;
not called to decide that a continuance ofupon twenty years’

nuisance,a such,admitted to be the individualpublic would give
asany the That case bepublic.rights against may, perhaps,

this,further from the that theon publicdistinguished ground
there under consideration is one which numerousright public

officers are and thewhereasannually appointed protect;to preserve
has,of till been left much to take care ofright fishery recently, very

Moreover,itself. the in becan obstructedpublic highways general
itself, asome obstacle erected in the butonly by physical highway

“obstructed, done withinpublic be notfishery may merely by things
the area of but done thethe fishery, beyondpublic by something
area, in Thewith such area.”watersprivate communicating infer-
ence to in case bebe drawn from adverse user the former may

than in the latter.stronger
a had¥e often decline to re-examine whichquestionmight

instance, how-been this court. thedecided Inrecently by present
ever, inif the decision in is as point,v.Webber Chapman, regarded

a to us inthere is reason which seems justifyspecial re-examining-the
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decision,that enactedThe next after thequestion. year legislature *
a that1862,statute fromof which establishedchap.(laws 2622),
time iuforward the rule to that Webberexactly opposite promulgated
v. so a it has found quiteOn beenChapman. important topic,

1862, theandin to one rule toapplyembarrassing practice up
circumstances, notrule that we doafter date. Under thesecontrary

itdecision,feel bound to to the former if examinationadhere upon
reason,is asfound to be to and the of authority,toopposed weight

“well toas the of ourspirit legislation.”
v.The the inwho of the court Webberjustice delivered opinion

thein ofconcurs this decision. For theChapman, allowingpurpose
fact,an the order isto ofrespondents try questionsopportunity

discharged.Case

Clough.Concord Railroad v.

The rules requiredmade the Railroad theby of the condur-directors Concord
tors to collect ten more thanof in cents thepassengers the carspaying reg-

instances,ular fare. the conductors,One of in receivedcertain of such
orderpassengers the extra. In tofare without the ten cents concealregular

this Railroad,from return the fares soirregularity the he did not received‘
on office,his filed in toway-bills, daythe from day,ticket-master’s and pay

Railroad,over ticket-master,the same to the as rales of thethe ofby which
he had he was to "With the soknowledge, moneydo. takenrequired he

tickets, and,office,at thebought ticket after them so aspunching to show
that they used,had been returned them to the ticket-master with the tickets

inup and,taken the inbusiness, way,course of this theregular allmoney
intocame the possession of the railroad. This was done with the knowl-

See, 1862, 6,1867.also, July2625,*Notb. of and act ofchap. laws Chap.
2622 in in v.consequencewas enacted of the Webberdecision andChapman,

to in Itwas intended reverse the rule laid down that case. passed the
Senate,inHouse without But its was arrested thequestion. passage

ofbecause the that it an affirmancesupposition merelywas of the
therefore,law, and, ; in Webberopinioncommon v.unnecessary Chap-—the

man, the ofpublished.not been As soon as doctrine thathaving case was
known, the act taken from table and Theimmediately passed.was the facts

stated, the personalare because are within ofthey peculiarly knowledge
the

Reporter.


