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decision,that enactedThe next after thequestion. year legislature *
a that1862,statute fromof which establishedchap.(laws 2622),
time iuforward the rule to that Webberexactly opposite promulgated
v. so a it has found quiteOn beenChapman. important topic,

1862, theandin to one rule toapplyembarrassing practice up
circumstances, notrule that we doafter date. Under thesecontrary

itdecision,feel bound to to the former if examinationadhere upon
reason,is asfound to be to and the of authority,toopposed weight

“well toas the of ourspirit legislation.”
v.The the inwho of the court Webberjustice delivered opinion

thein ofconcurs this decision. For theChapman, allowingpurpose
fact,an the order isto ofrespondents try questionsopportunity

discharged.Case

Clough.Concord Railroad v.

The rules requiredmade the Railroad theby of the condur-directors Concord
tors to collect ten more thanof in cents thepassengers the carspaying reg-

instances,ular fare. the conductors,One of in receivedcertain of such
orderpassengers the extra. In tofare without the ten cents concealregular

this Railroad,from return the fares soirregularity the he did not received‘
on office,his filed in toway-bills, daythe from day,ticket-master’s and pay

Railroad,over ticket-master,the same to the as rales of thethe ofby which
he had he was to "With the soknowledge, moneydo. takenrequired he

tickets, and,office,at thebought ticket after them so aspunching to show
that they used,had been returned them to the ticket-master with the tickets

inup and,taken the inbusiness, way,course of this theregular allmoney
intocame the possession of the railroad. This was done with the knowl-

See, 1862, 6,1867.also, July2625,*Notb. of and act ofchap. laws Chap.
2622 in in v.consequencewas enacted of the Webberdecision andChapman,

to in Itwas intended reverse the rule laid down that case. passed the
Senate,inHouse without But its was arrested thequestion. passage

ofbecause the that it an affirmancesupposition merelywas of the
therefore,law, and, ; in Webberopinioncommon v.unnecessary Chap-—the

man, the ofpublished.not been As soon as doctrine thathaving case was
known, the act taken from table and Theimmediately passed.was the facts

stated, the personalare because are within ofthey peculiarly knowledge
the

Reporter.
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understandingbut with the andof superintendent,and consent theedge
that whole shouldthe transactionbetween him and the conductoragreement

directors, and it was so concealed.the aud itscorporationhe concealed from
Held, to the railroadthe conductorpayment bythat this did not constitute a

these farescars, that the railroad could recoverof the in the andfares taken
had andof the in for received.assumpsit moneycouductor

Railroad, byit to issuedAn of the whose was sell ticketsagent dutyConcord
roadsroad, otherpurchased joint bythat for own tickets issuedprofithis

Railroad, to a passagethe holderentitlingunder a contract with the Concord
Railroad, to who wouldon the and tickets passengersConcord sold these

Railroad,the and en-have the issuedbought byotherwise tickets Concord
the for a larger profittrusted to sale. The Concord Railroad derivedagent

tickets, other roads.’ Thefrom own than from the tickets issuedjoint byits
ofsold with the and consentjoint knowledgeand the ticketsagent bought

di-Railroad, the and itsthe of the Concord butsuperintendent corporation
no it.rectors had actual ofknowledge

forHeld, assumpsitthat of the inagent,the Concord Railroad could recover
in andreceived, sellinghad and the made him thusmoney profits buyingby

jointthe tickets.

STATEMENT OF FACTS.

Assumpsit counts,the tbe Railroadcommon Concordupon by
ona former the Concord Rail-conductorGeorge Clough,against

referees, who, af-The arose of tberoad. tbequestions reportupon
anter absolute award in favor of tbe for five thous-plaintiffmaking

dollars,andand six hundred made thethirty-five following($5635.)
conditional awards.

facts, award,The find as the courtreferees the and shallfollowing
defendant,law, certainshall determine the viz.: “The in instan­

ces, cars, fares,of less the fullreceived in the thanpayingpassengers
and, in to this did notorder conceal from theirregularity plaintiff,

the fares so on his filed in the ticket-mas­return received way-bills,
office, toter’s from to and over the same the ticket-­day,day pay

master, as the the of hadrules of which heby plaintiff, knowledge,
The tended tohe was to do. defendant’s ownrequired testimony

taken,show that with the so he at the ticket-­ticketsmoney bought
office, and, hadafter them so as to show that beentheypunching
used, ticket-master,returned the takenthem to with the tickets up

business, that,the and in -thein course of this way, moneyregular
theall came into the This was clone withplaintiff’s possession,

Gilmore, theand consent of Mr. the ofsuperintendentknowledge
road, with the and betweenhutplaintiff’s understanding- agreement

defendant,and thehim that the whole transaction should be concealed
directors, Thefrom the and its aud it concealed.was soplaintiff

the ofthat received defendantplaintiff, money by pas­ascertaining
thetheir fares in the cars had returned onnot beenpayingsengers

ticket-master,and to tbe and never hadoverway-bills paid having
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mode ofor assent to otherany any any payingknowledge given
over, itsaction, faith,this in and therebycommenced changedgood

froma the defendant is estoppedin material matter. Ifposition
defence, thethat the into plaintiff’sof camewayby moneyshowing

; or, shown wouldas above mentioned if such factspossession being
otherwise,defense, then, the fur­a refereesnot constitute and not

defendant,ther that the the additionalaward the recover ofplaintiff
Thesum of five thousand five hundred and nine dollars. plaintiff

had virtue of whichcontracts with other railroad bycoi’porations,
tickets, enti­othersuch issued what are called jointcorporations

roadsto carried road and thebe over plaintiff’stling thepassengers
forof other To these were attachedticketscorporations. coupons

road, be­each and the conductor on road off theeach took coupon
road, of­to his when the over such road. Itholderlonging passed

ten that and west­holders of such tickets from northernhappened
Boston, road,ern roads to left the train beforeover the plaintiff’s

road,over the and the balance of their tick­soldplaintiff’spassing
ets to other It a thewho used them. was of defend­persons, part
ant’s aas servant and of the to sell ticketsduty, plaintiff,agent
from and other road to BostonConcord stations on the plaintiff’s
and other and he was furnished with tickets for thatplaces, purpose.

defendant,The for his own such tickets fromjointprofit, purchased
roads,northern and western from which the to thecoupons prior

taken, inhad been and sold .them to the theplaintiff’s passengers
cars, who would the tickets ofotherwise have thejointbought

entrusted to the defendant for sale. This was toplaintiff injurious
defendant,the business entrusted andplaintiff’s to the thedeprived

the orplaintiff of whole some of the which should havepart profits
tickets,been received from the sale of its own the plaintiff deriving

tickets,a from its own than from those of other roads.profitlarger
Gilmore,This thewas done with and consent of Mr. theknowledge

road,of the but thesuperintendent directors andplaintiff’s plaintiff’s
the had no actual of it. If the is enti­plaintiff plaintiffknowledge

action,tled law to in thisrecover the made the de­by byprofits
tickets,fendant in thus and the the referees fur­jointbuying selling

ther award that ofthe recover the additional sum two thou­plaintiff
sand dollars.”

Glark,John II. and forG. W. L.George, Stanley, plaintiff.W.

M. Y. and for defendant.J. H. P.Mugridge Rolfe,W. Tajypan,

* Smith, thatIt to be on both sides the direc-J. seems conceded
who,tors of the Railroad made a rule thatConcord passengers,

tickets, cars,into their fares thepurchase paidhaving neglected
extra;should had noticebe ten cents that the defendant ofcharged

this that the to in which the de-and instances referredregulation;

* Bellows, Foster, J., did notC. J. and sit.
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than fullin the cars less thefendant received of payingpassengers
fares, athe ofwere instances where the defendant collected price
ticket, the rule.but failed the ten cents extra required byto collect

is, theThe first the whetherquestion upon report, superin-arising
consent, in disre-and the defendanttendent’s justifiedknowledge

the rule made the directors.bygarding
■ theIf the to or waivehad any power suspendsuperintendent

rule, he do it the manner stated inhad not the to incertainly power
kind, itthe If of the must have beenhe hadreport. any authority

not to the rule withto do the act andauthority openly, disregard
from thethe should be concealedthat suchunderstanding disregard

not with-directors. the wasconduct on superintendent’s partSuch
in the wasshadow he andauthorityof any possessed,apparent

and the conductorboth theunderstoodprobably by superintendent
than,-evasion,a ofdirectors,as the an afraud on rather suspension

the rule. authorization affordedIf the attemptedsuperintendent’s
defendant,no andthe hisjustification acquiescenceof knowledge

can have no effect.greater
notIs the the in the cars anddefendant liable for takenmoney

returned the rules ?toaccording
The the defendent in the cars was received bytakenmoney by

use; action,him to he is for it in this un-the and liableplaintiff’s
it inless he has to the or of someit overpaid plaintiff, disposed

camemanner in law to this moneyequivalent payment. Although
itit not to as be-the was paidintoultimately plaintiff’s possession,

own,to as its withoutwhich it was entitled receivemoney givinging
with ain it. it fullfor On the contrary, partedanything exchange

atickets,in constituted consideration.which valuableequivalent
contract,There the the tickets werewas in whereby pur-nothing

chased, them.defendant from or Heto theprevent using re-selling
thus in thedid not intimate to the that theplaintiff money expended

its that he intended to hold theof tickets was norpurchase money;
it, be and returned unused.tickets in trust for to cancelled There-

fore, hadwhen he had the tickets and receivedthe formoneypaid
had,latter, as thethe it could not be said that he plaintiff’s agent,

hadto the that the receivedover the or plaintiffpaid money plaintiff,
in the Thethe of the fares taken cars. plaintiffbeneficial interest

had, indeed, the it received it asreceived but had the con-money,
and not as a tosideration for with debtvaluable property,parting

itwhich was entitled.
defendant,fact, the after theThe that tick-subsequent receiving

ets, unused, soreturned to the mutilated thatthem plaintiff (but
does notcould not the thethey bybe sold varyagain plaintiff,)

a netof if the realizedthe case. Evenaspect plaintiff profitlegal
in theamount the ticketsto faresequal represented by deducting

the cost of and still this donation of tickets was notprinting selling,
inthe its thea to of defendant’s hands.moneypayment plaintiff

; and,as hisdefendant had treated that ownThe hemoney although
a seemhad it in manner which moremay,appropriated perhaps,
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himself, ait was the lessto the than to nonebeneficial plaintiff
abe asand cannot constituting payment.misappropriation regarded

tickets, awasIn the defendanttomoney buy assumingusing.the
manner,ait in whollydominion over the and withmoney, dealing

it.of the in He could notinconsistent with the property plaintiff
wisheswas the of the own-the in a whichmoneyapply way against

thaters, to and then claimit be beneficial them,)(although might
to The coidd nothe had the them.money plaintiffthereby paid

theand did not mutilated tick-have been accept,to accept,obliged
nothe defendant. It hadets as of the fares collectedpayment by

tothat the tickets was intended have such oper-notice the return of
ation or effect.

in a ten-dollar which he has to B’sIf A has his hands bill received
B,use, and, instead it to as B’s chooses tomoney,of pur-paying

bill,a Bthe ten-dollarchase of B flour for which hebarrel of pays
thereafter, B,A makes a of the flour toand presentimmediately

to haveis in which A can be said hisperformedthere no sensejust
constat, B,thatto the dollars to B. JSion had hecontract tenpay

known A’s would have chosen to this roundaboutacceptpurpose,
of him in a manner inconsistent themethod withwhollybenefiting

contract.
that a on theIt be decisionmay perhaps proceeding groundsurged

indicated, to the defendant.above will work practical injusticegreat
consideration,But, are toafter much we unable discover such moral

favor, as himor in the defendant’s entitle toconsiderationsequitable
of theask to be relieved from the ofapplication general principles

to his rule of the was enacted for thelaw case. The corporation
the forof chances con-peculation byobvious purpose diminishing

rule,out the couldductors. If not haveconductors could carry they
rule.violated the ToThe concealdeliberatelydefendantresigned.

violation, andthis of and thenthe he planadopted buying mutilating,
means, losttickets. this the the ten centsplaintiffreturning By

extra, Butand these tickets. it also lostthe cost of printing
; it wasthese two itemsmore valuable than ofdeprivedsomething

from out thethe benefit which have resulted fullywould carrying
in therule. who cars withoutpaidof thesystem Every passenger

toextra, nextthe ten was emboldenedcents thereby neglectpaying
the methodThus defendant’stime to tickets.purchase encouraged

towas intendedthe the rule Sup-whichvery discourage.practice
honest, and certainbe to account indefendant himself totheposing

thereceived, the effect on otherthis for all he still conductorsway
one toThe of conductor collectcould fail to bad.behardly neglect

on all the trains theextra, tend to increasetenthe cents would
;the and while thein cars temptationnumber of passengers paying

increased, the defendant’s returnsto thusand werecheatopportunity
themlead who examined toon his would personsway-bills probably

of hisback collections.partthat the defendant wasconclude keeping
the other conductors wouldthatis not unreasonable to supposeIt

and be influ-the defendant’s way-bills,amount onlearn the returned
thatenced by knowledge.
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trover,In action of bethe return of the convertedproperty may
in thatshown of But we are not aware thismitigation damages.

has been carried to extent of theprinciple deliverythe permitting
the defendant a than the oneby to the of chattel otherplaintiff

A,converted to B’sin If converted cow togo mitigation. having
use, horse,his own for a and delivers thisit subsequentlyexchanges
B,horse to that B no to believeunder such circumstances has reason

intends theA in or of the conver-horse to satisfactiongo mitigation
sion cow,of the horse have thatthe of the coulddelivery hardly
effect.

Where sold and theconverted has been proceeds appliedproperty
to the of a debt due from the suchpayment plaintiff, application

of Thein law assumes that it isgenerally goes mitigation damages.
a man in ano serious to his ofinjury propertydoing apply payment

debt which have been satisfied out of the same if itpropertymight
s‘had remained in the debtor’s The chattel­ revert topossession.

If,the hadbenefit as much as if been returned.”plaintiff’s they
however, returned,the if it notwas such could havethatproperty
been in that without the consentowner’sapplied way g.(e. property

from thesuch defendant cannot beexempt application bylevy),
Loomis, ;in 6 N. H.shown Hill 263 v.See v.mitigation. Peverly

les, 10 N. H. 356.Say­
case,But in the the diddefendant not either thepresent apply

or tickets to of the normoney plaintiff,discharge any liability,existing
todid he the itself the use. He did undertakeapply money plaintiff’s

to the a mannerwith the in which hemoneyapply property purchased
beneficial intendedconsidered to the and he this asprobably plaintiff,

hisan indirect of to over the Butmoney.contractperformance pay
this, aware,as he must have been was not a of thewell performance
contract, it theand could not avail unless was by plaintiff,accepted

facts,with a of the as a other viewperformance. AnyknoAvledge
a alter orwould rest the thatupon assumption, promisor may vary

of a consent of the If thethe terms contract without the promisee.
believe, that the return oí thehad had cause to mutilatedplaintiff

was the defendant in or perform­tickets intended by partdischarge
and,his to return the so hadance of money, believing,obligation

dissent, that wouldthe without havereceived tickets anymanifesting
of thefurnished of a waiver both partiesevidence by contracting

the and the substitu­mode of contractcontemplated byperformance
But,the defendant.bytion and of the method adoptedacceptance

intention,fact, not the defendant’s andin the did understandplaintiff
it The meant that themean should. defendantthe defendant did not

believe, believe, hadit that these tickets beenand didshouldplaintiff
;in not that thethe carsthe defendant frombyreceived passengers

defendant, andhad with fares collected thetickets been bypurchased
asintended him equivalentto the was bythat their surrender plaintiff

if itassume that theof fares. We cannot plaintiff,to a return those
facts, to this mode of payment.the would assentedknown havehad

theIndeed, inference almost unavailable. Whenan isopposite
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this mode of he run the risk ofdefendant chose toadopted payment,
to it as athe accept performance.plaintiff’s refusing

held, a that aIt has been servant who clandes­by high authority,
takes his master’s is of histinely larceny,grain guilty notwithstanding

Brivett,was to it to his master’shorses. Rex v.intent in givetaking
114; 307;& Kir. v. 1 12 Rex R. & C. C.Car. Morfit, Ry.

Cases, 1st Ed. 438. If the intent to the toLead. Crim. apply grain
case,the horses does not in afeed owner’s the servant suchprotect

seem that the of the to theit would ticketsapplication plaintiff’s
cannot avail as satisfaction a thebenefit of contract to overpay

which the tickets were The inwithmoney purchased. principle
that the aboth cases is owner of has to electproperty generally right

the nature or of benefit which he will derive from itsdescription
use, him,make atand no other can that election for save hisperson

if he does not his choice.peril, adopt
It thatbe said the will recover inmay plaintiff damages greatly

excess of the sustained. But this does not Theinjury appear.
to thecaused business theinjury plaintiff’s by precedentgeneral

rule, estimated;which the set in itsdefendant cannot beeasilyevading
but it is conceivable that it inhave been amountcertainly may greater
than the value of the tickets returned the defendant.by

“ shown,”thatAs we are of the facts do not consti-opinion being
defence,a istute it to whether the defendant isunnecessary inquire,

from these facts.estopped showing
The notand consent do thesuperintendent’s knowledge justify

defendant’s acts in and the tickets.” In“jointpurchasing selling
that transaction the defendant was with and thecompeting injuring

If,business of in ofthe absence statement on thathis employer. any
we are to infer that Mr. had all theGilmorepoint, authority usually

conferred railroad still it is not within theupon superintendents,
of such officials to of theordinary authority empower employees

road to make use of their as to andwithposition employees compete
theirthe business of The and resale ofinjure employer. purchase” trust,these tickets constituted a of and the defendant“joint breach

as foris for the he would have beenjust profitsprofitschargeable
made with for fares. In andreceivedby money equityspeculating

conscience, hadthese are so much and receivedprofitsgood money
the defendant to the use.plaintiff’sby

awarded,is, that,The result for all the there must besums
meritJudy plaintiff.for


