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‘Where, by a release of the right of redemption, the two estates are united in
the mortgage, the mortgage will be upheld as a subsisting source of title,
whenever it is required by the justice of the case, or the intention of the
parties.

Whether the mortgage shall be kept on foot or not depends, ordinarily, upon
the intention of the parties, but in order to protect the mortgage against an
intervening title, the law will uphold the mortgage, even when the parties
had undertaken to discharge it, unless injustice would be done thereby.

Trover, by J. M. & S. F. Stanton against Robert W. Thompson
plaintiff inreview, for a sawing machine. This is a review of the
action transferred to the law term from the September trial term,
1864, and again from the January trial term, 1866. Plaintiff’s evi~
dence tended to show that the machine was made by them, and in
January, 1861, set up in a saw-mill in Auburn, under an agreement
with one Hutchinson who then owned the mill; that the machine
should remain the property of the plaintiffs till paid for. Upon ev-
idence, not here reported, the court 1uled that the machine was so
annexed to the real estate as to become a fixture, except so far as it
remained personal property by virtue of this ameement The bar-
gain relative to the machine was originally made with Charles Thomp-
son, brother of defendant. For some time prior to'December 13th,
1860, Charles Thompson owned the mill premises subject to a mort-
gage to defendant. December 13th, 1860, Charles Thompson con-
veyed his saw-mill and land to Eugene Hutchinson, and took back a
mortgage duly recorded for a large part of the purchase money,
and at the same time, Charles Thompson assigned this mortgage and
endorsed the notes thereby secured, to the defendant, who at “the time
discharged the prior mortgage from Charles Thompson to himself.
‘When Hutchinson made the bargain for the purchase of Charles
Thompson’s saw-mill, it was agreed by and between Hutchinson,
Charles Thompson and the plaintiffs, that Hutchinson should take
the machine upon the samne terms agreed on, between plaintiff and
Charles Thompson.” March 7th, 1861, defendant claiming that he
entered to foreclose under his mortgage, took possession of the mort-
gaged premises and the machine in question. About April 1st, 1861,
defendant gave up the possession of the premises to Hutchinson up-
on an ag reement which was reduced to writing and signed by Hutch-
inson, but not signed by defendant because Hutchinson did not make
the first pnyment required by the agreement. A copy of that agree-
ment hereto annexed, marked ¢“A,” is a part of this case. May 9th,
1861, Hutchinson quitclaimed the saw-mill and land (the same de-
scnbed in the mortgage). to defendant, and defendant at the same
time gave Hntchinson a writing, a copy of which hereto annexed,
mmked «B,” is made part of this case.

The only testimony as to the negotiations which led to the eXecu-
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tion of the quitclaim deed, came from Hutchinson and defendant.
Hutchinson testified that he arranged with one Jaquith to take all his
(Hutchinson’s) responsibilities in reference to the saw-mill property
and the machine ; that afterwards defendant wanted him to quitclaim,
and he did so ; that he received no money, the consideration being
that he should be held harmless. Defendant testified, that at the re-
quest of Jaquith and Hutchinson he consented to let Jaquith step in-
to Hutchinson’s place ; that they wanted him to give a writing to
Jaquith, that he should deed to him when Jaquith paid up the amount
due on the mortgage ; that he (defendant) did not see how he could,
while Hutchinson held the equity of redemption, and mentioned that
he thought a quitclaim deed from Hutchinson to himself would an-
swer ; that he wanted counsel; that they all went to a lawyer; that
the lawyer thought a quitclaim would he the proper course; that all
agreed to it, and the writings were signed soon after ; that he thought
he gave to Jaquith a contract similar to the contract of April 1st
with Hutchinson (hereto annexed marked <<A” ;) thathe received no
other consideration for the quitclaim deed, than he had above stated ;
and that he still holds the notes originally given by Hutchinson De-
cember 18th, 1860, which were secured by the mortgage of that
date. The court, feeling bound to rule in accordance with a previous
decision in this case, instructed the jury, insubstance: that if the

" mortgage and quitclaim deed alone were considered, and the question
decided upon those two papers, it must be understood that defendant
by taking the deed, received the premises conveyed as part or en-
tire payment of the mortgage debt, and the mortgage must now be
considered as merged or discharged by payment, and that defendant’s
only title to the land and consequently his only title to the machine
at this time is under the deed, and that if nothing appeared to show
a contrary intention, it must be understood that the deed was so re-
ceived and the mortgage thus merged. DBut the jury were further
instructed, that it was a question of fact for them whether the parties
did or did not entertain intentions contrary to those which would be
presumed from the form of the papers, and that if they found that
it was not the intention of the parties to merge the mortgage in the
quitclaim deed, but that the intention was to confirm the title under
the mortgage, to keep the mortgage on foot as part of the title con-
veyed, this defendant still held the premises under the mortgage.
Among other things the jury were further instructed, that if defend-
ant did not hold under the mortgage, but under the quitclaim deed
only, he was liable for the value of the machines (after demand and
refusal), if at or before he took the quitclaim deed, he knew that by
the bargain with plaintiffs, the machine was to remain the property of
plaintiffs till paid for, and knew that it had not been paid for; and
they were further instructed that if the facts known to defendant, were
such as would induce a reasonable man to make inquiry as to the
ownership of the machine, and he failed to make inquiry,
he would be chargeable with notice of all such facts, as he might
have learned by reasonable inquiry. To the above instructions de-
fendant excepted..
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Defendant requested the court to rule that the mortgage was not
moarged in the quitclaim deed, which the court in view of the previ-
ous decision in this case, declined to do. Verdict for plaintiffs, which
defendant moves to set aside.

It was ordered that the questions arising upon the foregoing, case
be reserved and assigned to the determination of the cou1t “at the
next law term.

“A’7

¢“Memoranda of an agreement made and concluded by and between
Robert W. Thompson of Derry in the County of Rockingham and
State of New Hampshire of the one part and Eugene Hutchinson of
Milford in the County of Hillsborough in said state of the other
part.

The said Thompson in consideration of the agreements hereinafter
contained agrees to let Eugene Hutchinson have the possession of all
the plemlses mill and mill fixtures described in the deed of mort-
gage Eugene Hutchinson to Charles Thompson dated Dec. 13th 1560,
1'eoorded in Rockingham Records Lib. 389, Fol. 282, and by the
said Charles Thompson assigned to said Robert W. Thompson so
long as the said Eugene Hutchiuson shall pay the rents hersinafter
mentioned or said mortfrave be discharged. And in consideration
thereof, the said Hutchinson agrees to pay the said Robert W.
Thompson the sum of seventy-ﬁve dollars per month for the fivst
year, commencing on the first day of April, A. D. 1861. -After the
first year the said Hutchinson agrees to pay the said Thompson the
sum of four hundred dollars per annum rvent for said premises until
the mortgage is extinguished. The payment of rents to be made for
the first year, on the first day of each and every month; the first
payment to be made on the first day of April instant. After the first
year said payments are to be made on the first days of October and
April, annually, beginuing to make said payments in October, 1862.
Said payments to be made at the days above named, either in cash,
or in good approved bankable notes. And it is agreed by the par-
ties that each and all of the payments for rent above named, shall be
applied to the payment of the above mentioned mortgage, and that
when the same shall have been paid, said mortgage shall be dis-
charged. And that if the said Hutchinson shall fail to comply with
the payments above mentioned, at the times named, then the said
Thompson may peaceably enter said premises and expel the said
Hutchinson at his pleasure. In witness whereof, we have unto in-
terchangeably set our hands and seals, this first day of April, A. D.
1861. . o

Signed, sealed and de- . Bverre Hurommson. ifﬁ‘ij
livered in presence of

“B”
¢«“Whereas, on the-13th day of December, A. D. 1860, Eugene
Hutchinson mortgaged certain lands with the buildings thoreon, to
one Charles Thompson, by his deed of that date, recorded in Rock-
ingham Records, Lib. 389, Fol. 282, to secnre the payment of two
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thousand and fifty dollars, and whereas, said Charles Thompson as-
signed the said mortgage to me as appears by his assignment, record-
ed in Rockingham Records, Lib. 388, Fol. 294, together with the
debt thereby secured, and whereas the said Eugene Hutchinson has
this day quitclaimed all his right, title and interest in said mort-
gaged premises to........ Now I in consideration thereof do
hereby agree that I, my heirs and assigns will rely solely for the
payment of the notes described in said mortgage upon the land de-
scribed therein, and that neither I nor my heirs or assigns shall or
will call upon said Hutchinson personally for the payment of said
notes. In witness whereof, I have hereunto set my hand and seal

this 9th day of May A. D. 1861. R. W. THOMPSON {*;;:‘“}
Signed, sealed and de- Hhaas

livered in presence of
G. C. BarTLETT.”

I. W. Smith G. Y. Sawyer, and Sawyer, Jr., for plaintiffs.
Morrison & Stanley, and Lord & Sulloway, for defendant.

Brrrows, C. J. The instructions to the jury were apparently
based upon the opinion of the whole court, in a case made upon the
trial of this cause in 1854, and it becomes important to ascertain
what that opinion was, and whether it must furnish the rule for this
case ; for, according to the decision in Bell v. Woodward, 47 N. H.
542, the opinion formerly given may be the law for this case, so far
as it applies, in all its stages.

This decision in Bell v. Woodward, is sustained by many decided
cases, some of which put it upon the ground that a decision of the
highest court in the same cause must be regarded as res adjudicata.
‘Whether all the circumstances that made the “former decision obliga-
tory in Bell v. Woodward, it is not necessary at present to inquire.

‘What, then, was the opinion given in the former case. It was
decided that by the taking of the quitclaim, and nothing appearing
to show a countrary intention, it must be understood that defendant
received the premises conveyed as part or entire payment of the
mortgage debt, and the mortgage must be regarded as merged or
discharged, and that the defendant’s only title to the land and con-
sequently his only title to the machines, at this time, is under this
deed.

The question then is, what was settled in the former case. The
substance of that decision was that prima fucie a mortgage must be
regarded as extinguished and merged in a quitclaim deed from the.
mortgager, unless a different intention appears, and there are many
anthorities that maintain this position, and among them is Green-
ough v. Roles, 4 N. H. 363, and cases cited.

This decision in the former case, does not attempt to discuss or
consider whether a state of facts, such as are now disclosed, would
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Do evidence of an intention that the mortgage should not be merged
in the later title, nor is any opinion given as to the bearing of the
facts then before the court on the point of intention, but the effect of
the decision was simply this; that when nothing appeared but the
mortgage and quitelaim, the mortgage title would be regarded prima
Jacie as merged in the quitclaim, and the verdict scems to have been
set aside to give an opportunity to try the question in connection with
the question of notice to defendant, of the situation of the machine.
Nor does it appear from the case, as then reported, that there was
any evidence of an inteution to keep on foot the mortgage. It is
true that the case provides, that the parties may refer to an agreement
between defendant and Hutchinson, but it would scem that this was
the agreement of Apzril 1, 1861, under which Hutchinson had pos-
session of the mill; nor does it appear distinctly from the cnse as
reported, that there was any intervening title to the sewing machine ;
it not being stated that defendant had any notice, before the quitclaim
died ; whereas the case now before us, goes upon the ground that
there was such intervening title, which must prevail against the
defendant, unless he can set up his mortgage as a subsisting title,
the instructions of the court show this ; and besides, by the agreement
~of May 9, 1861, the inference is strong that, although defendant was
no longer to have claim on Hutchinson personally, for the payment of
the mmtmge debt, he was to retain the notes,to enable him to
enforce his security upon the land. From this, and the fact that the
notes were not given up, the argument is well nigh irresistible, that
neither party infended nor understood that the mortrraore title was
extinguished. The decision in the former case, thelefore, cannot be
understood as controlling the case in its present aspects.

In the one now before us, the instructions to the jury were in
accordance with the former decision, but it was also left to the jury to
determine whether the parties did, or did not intend that the mort-
gage was extinguished and merged in the subsequent title, and the
court declined to iustruct the jury as requested by the defendant
that the mortgage was not merged in the quitclaim deed, and to
these instructions defendant excepted.

The question is, whether the instructions asked for, ought to
have been given, instead of leaving it as matter of fact to the
jury. As the case now stands, if defendant holds under the
quitclaim and alone, then, as he had previous notice that the plaintiffs
held title to the sawing m‘l.chme, and that it was not to become the
mortgager’s property Tntil paid for; the plaintiffs would hold it;
but if defendant can be permitted to seb up his mortgage as a source
of title, it must cover this machine, and the defendant must prevail.

Ou this point, I am of the opinion, that upon such a state of facts
showing a title intervening between the mortgage and quitclaim deed,
it is $6 be presumed as matter of law, that the 1 partics did not intend
to extinguish the mortgage and that the instructions asked for, ought
to have been given.

This doctrine is well established in New Hampshire, and is applied
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even to cases when in point of fact, as the case then appeared to the
parties, they intended to discharge the mortgage, and the notes were
accordingly given up; and even when the mortgage was formally
discharged. These cases are very numerous and, we think, decis-
ive.

In Hunt v. Hung, 14 Pick. 884, Shaw, C. J., lays down the rule
thus : That to effect a merger at law, the right previously acquired,
and the right subsequently acquired, in order to coalesce and me ge,
must be precisely co-extensive,—must be acquired and held in the
same right, and there must be no right outstanding in a third person
to intervene between the right held, and the right acguired. If any
of these requisites are wanting, the two rights do not merge, but
‘both may well stand together. 1In Lockwood v. Sturtevant, 6 Conn.
387, Hosmer, C. J., lays it down as a general rule, that when a
greater and lesser estate coincide, and meet in one and the same
person, without any intervening estate, the lesser estate is merged or
drowned in the greater. Chan. Kent in 4th Com. *108-4, lays it
down, that whether there is 2 merger or not, depends on the inten-
tion of the person in whom the estates are united, if it be a just
and fair intention ; and if he be not competent as by reason of infan-

_ ¢y or lunacy to make an election, or if it be for his interest to keep
the equitable estate on foot, the law will not imply an intention to
merge. In 1 Wash. on Real Prop. 564, a similar doctrine s laid
down, that if it be for the interest of the holder of one of these
titles that on acquiring the other, they shall be kept distinet that both
may be protected, they will not merge, unless the contrary intent
appears from the language of the deed, and that there will be no
merger unless the law finds such to be the intention of the person in
whom the titles meet, expressly declared or clearly to be inferred
from such merger benw to his advantage. So it is substantially laid
down in 2 Story’s Eq. § 1035 5. See notes and cases. In James v. John-
son, 6 Johns. Ch. Rep. 4234, it is held that generally when a legal
and equitable estate are umted in the same person, the equitable will
merge in the other, except in special cases. Generally there is no
use, Vin keeping them distinct, and to keep a charge on one’s own
estate ; but when an intention to keep it up is shown, or something
beneficial or useful requires it to De presumed, it may be. In
Thompson v. Chandler, 7 Green. 381, it is held that if the purchaser
of an equity of 1edemption take an assignment of the mortgage, it
shall not operate to extinguish it, if it be the interest of the assignee
to uphold it. So in Holden v, Pike, 24 Me. 437, and Hatch v.
Iimball, 14 Me. 9, Sémonton v. Gray, 34 Me. 50. In Freeman v.
Paul, 3 QGreen. 260, where both estates were united in the same
person, it was held that whether they merged, would depend on the
intention, and if none was expressed, it would turn upon the point
whether it was for the advantage of the mortgagee to uphold it, and
thus stress was put upon the Fact that there was no intervening
incumbrance. In Gibson v. Crehore, 3 Pick. 475, it isheld th‘lt
when a purchaser of a right to redcem takes an asswnment this shall
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or shall not operate as an extinguishment of the mortgage, according
as the interest of the party taking the assignment may be, and ac-
cording to the real interest of the paltles and it is said that this
doctrine is decisively settled in the English court of chancery and in
England, and the same doctrine is aﬁ‘hmed in Glibson v. Orehore, b
Pick. 146. So it is in Lord v. Lane & al., 8 Met. 517 ; and Savage
v. Hali, 863. The New York doctrine is the same. James v.
Morey, 2 Cow. 285, and cases, Gardiner v. Astor, 3 Johns. Ch. 53.
Also in Connecticut, Baldwin v. Norton, 2 Conn. 161 ; and Lock-
wood v. Sturtevant, 6 Conn. 387, before cited; where there was a
mortgage of land and a release of the equity and a giving up of the
mortgage notes, it was held that it could not be presumed that the
parties intended to extinguish the mortgage title, as this is usually
with covenants of warranty, while the release is without such cove-
nants, and that was held to be a good reason for holding the mort-
gage title not extinguished ; otherwise in case of a failure of title,
the party might be without remedy, and, therefore, the mortgagee

was allowed to recover on the covenants in the mortgage deed. In
Vermont, the release by mortgager to mortgagee in satisfaction of
the debt, does not extinguish the mortgage, when it would operate

to the injury of the mor Loatrel Marshall v. Wurd & «l., 5 Vt. 254,

and Walker & al. v. Barker & al., 28 Vt. 710, where the doctrine is
very fully recognized and consider ed. In Forbes v. Moffuts, 18 Ves.

391, the question is said to be, whether the party in whom there is
a union of the equitable and legal estates, intends to keep up the
charge. Generally it is of no use to him to do so ; but he may elect
to keep it up. If he do nothing showing such election, the question
will be upon the presumption of law under the circumstances, and if
it be found that if it is for his interest to keep up the charge, it will
be presumed he intended to keep it up. The master of the rolls,
Sir William Grant said, that in looking into.all the cases where the
charge was held to merge, he finds no case where it was not perfectly
indifferent whether it did or did not. The doctrine of this case is
tully recognized in Gardiner v. Astor, 3 Johns. Ch 53. The same
doctrine is laid down in 1 Mad. Ch. 540.

There are cases which hold, that when a mortgagor releases to a
mortgagee, it shall be deemed to be merely an extinguishment of
the right of redemption. Dexter v. Harris, 2 Mason, C. C. Rep.
531. In delivering this opinion, Judge Story holds that at law, by
the mortgage, a conditional estate, in fee simple, passed to the
mortgagee, and the only operation of the conveyance by one having
the equity of redemption, would be to extinguish that intwrest, and
thus to remove the condition.

It was not the drowning of a lesser estate, for the estate was al-
ready a fee simple. Thisis certainly more in accordance with the
ordinary understanding upon the subject, which looks upon such a
release in general as merely a foreclosure of the mortgage, and not
an extinguishment of it, and that is shown by the fact that these
releases are usually without warranty of title. If we look then to

T~
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the intention of the parties, in determining whether there is a merger
of the mortgage title or not, we should ordinarily find, that there
was no intention to extinguish the mortgage title, but to make it
absolute, as by any other mode of foreclosure, and thus to apply the
property pledged to the satisfaction of the debt.

‘Without, however, relying upon this position, we think it may be
deduced from the authorities quoted, that when the estates of the
mortgagee and mortgager are united in the former, he has in equity
an election to keep the mortgage title on foot, and that wherever it
is for his interest by reason of some intervening title or other cause,
that the mortgage should be upheld as a source of title, it will not
at law be regarded as merged.

This is based upon the presumption as matter of law, that the
party must have intended to keep on foot his mortgage title, when
it was essential to his security against an intervening title, or for
other purposes of security; and it is no matter whether the parties
throngh ignorance of such intervening title, or through inadvertence,
actually discharged the mortgage, and canceled the notes, and really
intended to extinguish them ; still on its being made to appear that
such intervening title existed, the law would presume couclusively
that the mortgagee could not have intended to postpone his mortgage
to the subsequent title. Such cases are very numerous in our own
state, and need not be cited. Indeed it may properly be said that
when there is an intervening estate, there can be no merger from the
mere union of the equitable and legal estates, as was held in Hunt v.
Hunt, 14 Pick. 884, and Lockwood v. Sturtevant, 6 Conn. 387,
before cited. In fact, the doctrine of merger, springs from the fact
that when the entire equitable and legal estates are united in the same
person, there can be no occasion to keep them distinet, for ordina-
rily it could be of no use to the owner to keep wup a charge upon an
estate of which he was seized in fee simple, but if there is an out-
standing, intervening title, the foundation for the merger does not
exist, and as matter of law, it is so declared.

Of course cases might be conceived, when the purpose to extin-
guish the mortgage, notwithstanding an intervening title was clearly
manifested, as when the very object was to postpone the first to a
second mortgage the mortgager was willing to surrender his interest
to effect that object. In such a case it would be unjust to the mort-
gager to uphold the first mortgage, and it would not be done, but in
ordinary cases it would be just to allow the person in whom the two
estates were united, to keep on foot his mortgage as security against
an intervening title, in respcet to which, he had come under no obli-
gations either to the holder or the mortgager.

In our own state, the decisions are in accordance with the doctrines
of the cases cited, and show that the rules of courts of equity on
this subject have been adopted here at law. Robinson v. Leavitt, 7
N. H. 73, where the subject is much discussed, and Richardson, C.
J., in a dissenting opinion says, that it is now the settled rule of law
as well as of equity, that a mortgage is never to be considered as
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discharged, so long as, it is necessary to consider it otherwise, in or-
der to give those who have the estate of the mortgagee, the full en-
Joymmt of that estate. Hutchins v. Carleton, 19 NUH. 489 ; John-
son v. Flliott, 26 N. H. 69; Fleath v. West, 26 N. H. 191. In Bell
v. Woodward, 34 N. H. 90, which was a writ of enfry, Perley,
C. J., says that the rule deducible from these authorities would
seem to De this: When the whole title which one acquires in land
consists of an equity of redemption and of a mortgage, the mort-
gage will be kept on foot and held as security, over the land, or
will be regarded as extinguished, as may be required by the justice
of the case and the intention of the parties, the intention of the par-
ties being the governing principle, when that intention is consistent
with the justice of the case, und he says the equitable rules are ap-
plied in writs of entry, when it is used to enforce a mortgage.

In applying this rule, he says if the defendant is not allowed to
set up this prior mortgage against the subsequent mortgage of the
plaintiffs’, he and Mary Hale (the party from which he derived the
mortgage), contrary to their interest, contrary to what must be pre-
sumed to have been their intention, will have paid the amount of the
mortgage, not for their own benefit, but for the benefit of the subse-
quent mortgagee. In Hindsv. Ballou, 44 N. H. 620; it was held
by Bartlets, J. that the payment of money to redeem, will operate
as a discharge, or as an assignment substituting him in the place of
the mortgagee, as may best serve the purposes of justice and as it
would have been manifestedly for Lewis’ interest to treat the transac-
tions as an assignment, such an intention is to be presumed, as it
would not be inconsistent with the justice of the case, and as mo
contrary intent is expressed or necessarily implied. Similar remarks
are made by Nesmith, J. in Moore v. Bascom, 44 N. H. 215; and
see Wilson v. Kemball, 27 N. H. 300.

Upon these views, we think the instructions asked for ought to have
been given. It is not distinctly stated in the case that there was
an intervening title to the machine, but it is apparent from the
whole case, and especially from the instructions of the court, that as
in the former cases, by reason of a notice to defendant before the
quitelaim deed, his title under that, to the machine was not good,
when under the mortgage, if still subsisting it would be good.

The case then, is one where a title to the machiner y intervened be- .
tween the mortgage and quitclaim deed, and upon the authorities, i
the jury should have been told, that the mortgage was not merged in

- the quitelaim deed.

It is not a question of fact for the jury as to the intention, but a
conclusive presumption of law, arising from the uncontroverted fact
of an intervening title.

The verdict must be set aside.




