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Thompson.v.Stantons

Where, ina of two are united'by redemption,release the of the estatesright
the as ofthe be a sourcemortgage, upheld subsistingwillmortgage title,

case,whenever it is the intention of thethe of or therequired justiceby
parties.

Whether the or ordinarily, uponshall on foot notmortgage kept depends,be
the intention of the in to anparties, protectbut order the mortgage against

title,intervening the the partieslaw will the even whenuphold mortgage,
it,had undertaken to injusticeunless would be donedischarge thereby.

Trover, M.J. & F. Bobertby ThompsonW.S. Stanton against
review,in a machine. a offor This is review theplaintiff sawing

term,transferred toaction the law term from trialthe September
1864, and from term,the trial Plaintiff’s evi-1866.Januaryagain

them,tended todence show that the machine and inwas made by
1861, Auburn,set a in under anin saw-millJanuary, up agreement

mill;with one Hutchinson that the machinewho then owned the
;,ofshould remain the the till for. ev-Uponplaintiffs paidproperty

idence, not here machine was sothe court íuled that thereported,
fixture,annexed to the real a so far itestate as to become asexcept

remained of Thevirtue this bar-personal property by agreement.
relative to the machine was made with Charles Thomp-gain originally

son, 13th,timebrother of defendant. For some to'Decemberprior
1860, mill toCharles owned the amort-premises subjectThompson

13th, 1860,to defendant. December con-ThompsonCharlesgage
Hutchinson,his and took asaw-mill and land to backveyed Eugene

arecorded for of theduly part purchase money,mortgage large
time,at theand same this andCharles Thompson mortgageassigned

secured, defendant, atthe to the who the timeendorsed notes thereby
tothe from Charles himself.prior Thompsondischarged mortgage
ofHutchinson the for CharlesWhen made the purchasebargain

Hutchinson,saw-mill, and betweenbyit wasThompson’s agreed
that Hutchinson should takeaud theCharles Thompson plaintiffs,

on,the the between andmachine same termsupon plaintiffagreed
1861,7th, thatdefendant heMarchThompson.' claimingCharles

of the mort-to foreclose under his tookentered possessionmortgage,
1st, 1861,and machine in Aboutquestion. Aprilthepremisesgaged

to Hutchinsonof the premises up-defendant theup possessiongave
reduced to and Hutch-byon which wasan signedagreement writing

notinson, did makebut not defendant because Hutchinsonbysigned
thatoffirst the A copythe required by agree-payment agreement.

“A,”annexed, is this case.marked ofapart May'9th,heretoment
1861, land same de-the saw-mill andHutchinson quitclaimed (the

defendant, at the sameto and defendantin thescribed mortgage),
annexed,heretoa a of whichHutchinson copytime writing,gave

“B,” this case.is made ofpartmarked
to theled execu-as to the whichThe only testimony negotiations
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deed, and defendant.of came from Hutchinsontion the quitclaim
to all hishe one takeHutchinson testified with Jaquiththat arranged

thein to saw-mill propertyreferenceresponsibilities(Hutchinson’s)
; tothat wanted himand the machine afterwards defendant quitclaim,

; theand he did so that he received no considerationmoney, being
testified,that at the re-that he heldshould be harmless. Defendant

in-of and Hutchinson he consented to let Jaquith stepquest Jaquith
; a toto Hutchinson’s that him towantedplace writingthey give

amountthat he should deed to him theJaquith, upwhen paidJaquith
could,ondue the that he not bowhedid seemortgage; (defendant)

thatwhile Hutchinson held the and mentionedofequity redemption,
ahe deed would an-from PXutchinsonto himselfquitclaimthought

; counsel;swer that he thatAvanted that all rvent to athey lawyer;
course;the a thatwould the alllaAvyer quitclaim be properthought

it, after;theto and were that hesoonagreed Avritings thoughtsigned
he ato contract similar to of 1stthe contractgave Jaquith April

(heretowith Hutchinson annexed marked “A” that he received no;)
deed, stated;other forconsideration the hethan had abovequitclaim

thatand he still holds the notes De-Hutchinsonoriginally given by
1860,13th,cember AvereAvhich secured the of thatby mortgage

court,date. The bound to rule in accoi’dancewith afeeling previous
case,decision in this instructed the in ifsubstance: that thejury,

considered,and deed alone andwere themortgage quitclaim question
decided those tAvo it must be understood thatupon papers, defendant

deed,the receivedby the as orpremises en-taking conveyed part
debt,tire theof thepayment and must norv bemortgage mortgage

asconsidered or and that defendant’smerged by payment,discharged
toonly title the land and his title to the machineconsequently only

deed,at this túne is under the that ifand to shownothing appeared
intention,a it must be thatcontrary the deed sounderstood Avas re-

ceived and the thus But the Averefurtherjurymortgage merged.
instructed, that it was a of forquestion fact them Avhetherthe parties
did or did not entertain intentions thoseto which Avouldcontrary be

from the ofform the and that ifpresumed found thatpapers, they
it was thenot of theintention to the in theparties merge mortgage

deed, that thebut intention was to thequitclaim confirm title under
the to the on foot as of the title con-keep partmortgage, mortgage

this stilldefendant held theveyed, under thepremises mortgage.
other instructed,the wore further that ifAmong jury defend-things

did notant hold under the but under the deedmortgage, quitclaim
he was liable for the ofonly, value the machines demand and(after

at deed,if or he thebefore took he knew thatquitclaimrefusal), by
the with the machine was to remain thebargain plaintiffs, ofproperty

for,till for;and knew that it hadplaintiffs paid not been paid and
defendant,were further instructed ifthey that the facts known to were

such as induce awould reasonable toman make toasinquiry the
machine,of the and ho failed to'OAvnership make inquiry,

he would be facts,Avithnotice of all such as hechargeable might
have learned by reasonable To the aboveinquiry. instructions de-
fendant excepted..
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the was notto rule thatDefendant the courtrequested mortgage
deed, inthe view of thein the which court previ-quitclaiprmerged

case, whichous decision in this declined to do. forVerdict plaintiffs,
moves to set aside.defendant

caseIt was that the theordered uponquestions foregoing,arising
court, atthe thebe reserved and to the ofdeterminationassigned

lawnext term.
“A”

and between“Memoranda of an made and concluded byagreement
of andRobert W. in the ofCountyThompson Derry Rockingham

Hutchinson ofof New the one andState ofHampshire part Eugene
theMilford in the said state of otherof inCounty Hillsborough

part.
The in of the hereinaftersaid considerationThompson agreements

of allcontained to let have theHutchinson possessionagrees Eugene
ofthe mill and the deed mort-mill fixtures described inpremises,

1860,dated Dec. 13thHutchinson to CharlesEugene Thompsongage
282,389, thebjin andrecorded Records Lib. Fol.Rockingham

sosaid Charles said Robert Thompsonto W.Thompson assigned
as said rentsthe shall theHutchinson hereinafterpaylong Eugene

inmentioned or said be And considerationdischarged.mortgage
thereof, said to the said Robert W.the Hutchinson payagrees

the the firstsum of dollars month forThompson seventy-five per
the D. 1861. After theon first of A.year, daycommencing April,

thefirst the said to the said ThompsonHutchinsonyear agrees pay
untilsum of four hundred dollars annum rent for said premisesper

is to be made forthe The of rentspaymentmortgage extinguished.
month;on the firstthe first the first of each andyear, day every

theinstant. After firstto be made on the first ofpayment day April
andsaid are to the first ofbe made on Octoberyear payments days

October,in 1862.annually, to make said paymentsApril, beginning
cash,named,to inat the above eitherSaid be madepayments days

theit is byor in bankable notes. And par-approvedgood agreed
named,and shall bethat each all of the for rent aboveties payments

and thatto the of the above mentionedpayment mortgage,applied
shall bethe shall said dis-when same have been paid, mortgage

to withAnd that if the said Hutchinson shall fail complycharged.
mentioned, named, then the saidat the timesthe abovepayments

and the saidenter said expelThompson may peaceably premises
whereof, unto in-at his In we haveHutchinson witnesspleasure.

D.seals,and first of A.set our hands this day April,terchangeably
, , , Eugene 1-, Hutchinson.” \sealsealed and de-feigned,

ofinliverecl presence
“B”

1860,“Whereas, December,on A. D.daythe 13th of Eugene
thereon, toHutchinson certain lands with the buildingsmortgaged

date, inhis of Rock-one deed that recordedbyCharles Thompson,
Records, of389, 282,Fol. to the twoLib. secnre paymentingham
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dollars, whereas, as-thousand and and said Charlesfifty Thompson
the said record-to me as hissigned appears bymortgage assignment,

Records, 388, 294,ed in with theLib. Fol.Rockingham together
secured, hasdebt and saidwhereas the Hutchinsonthereby Eugene

this mort-all title and in saidhis interestday quitclaimed .right,
thereof doto........ I in considerationNowgaged premises

I, for thethat heirs and willhereby solelymy relyagree assigns
said the land de-of the notes described inpayment uponmortgage

therein, orscribed and that shallneither I nor heirs ormy assigns
will call saidsaid Hutchinson for oftheupon personally payment
notes. whereof,In sealwitness I hereunto set hand andhave my
this 9th of A. D. 1861.Mayday E_ Thompson. p]*' *and de-sealedSigned,
livered in ofpresence

G. C. Bartlett.”

I. Jr.,Smith Y.W. G. and forSawyer, Sawyer, plaintiffs.

Morrison & and Lord & for defendant.Stanley, Sulloway,

Bellows, C. The to theJ. instructions werejury apparently
based court,the of aupon the whole in case made theuponopinion
trial of 1854,this cause in and becomes to ascertainit important
what was,that itand whether must furnish the rule for thisopinion
case; for, Woodward,to inthe Bell v. 47 N. H.decisionaccording
542, the case,be the law for this so faropinion formerly maygiven
as it in all itsapplies, stages.

Woodward,This decision in Bell v. is sustained decidedby many
cases, some of which it the that a decision of theput upon ground

courthighest in the same must be as rescause adjudicóla.regarded
Whether all thethe circumstances that made 'former decision obliga-

intory Woodward,Bell v. it is at tonot necessary present inquire.
What, then, the in the case.was former It wasopinion given

decided that the andof theby taking quitclaim, nothing appearing
to intention,show a thatbe defendantit must understoodcontrary
received the of theas or entirepremises conveyed part payment

debt, and the must be as ormortgage mergedmortgage regarded
andand that the defendant’s title to the land con-onlydischarged,

time,machines,his title at this is under thisto thesequently only
deed.

is,The case.then what in the former Thequestion was settled
substance a must beof that decision was that mortgageprima facie

as in a deed fromand the-­regarded quitclaimextinguished merged
a there areunless different intention and manymortgager, appears,

authorities that and them ismaintain this Green­position, among
Roles,ough 363,v. 4 N. H. and cited.cases

This case, does not to discuss ordecision in the former attempt
disclosed,facts,consider a as are wouldwhether state of such now
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bo an beevidence of that the should notintention mergedmortgage
title, thein the is the oflater as tonor any opinion given bearing

intention, offacts then the but the effectbefore the court on ofpoint
this;the but thedecision was that when appearedsimply nothing

beand the title would primamortgage quitclaim, mortgage regarded
as in beenthe and the verdict seems to havequitclaim,mergedfacie

set aside an to in withto the connectiontryopportunity questiongive
defendant,the to the of machine.question of notice of situation the

case,Nor does as there wasit from the then thatappear reported,
It isof an to foot theany evidence intention onkeep mortgage.

true that tothe ease that the refer anpartiesprovides, may agreement
Hutchinson,between this wasdefendant and but it thatwould seem

1, 1861,the of under hadwhich HutchinsonApril pos-agreement
mill;session of case asthe nor it from thedoes appear distinctly

;that there was title to the machinereported, any intervening sewing
notice,it not that before thestated defendant had any quitclaimbeing

died; us, thatwhereas the case before thenow upongoes ground
title,there was thesuch which must prevail againstintervening

defendant, title,aunless he his ascan set up subsistingmortgage
; besides,the instructions of the court show this and theby agreement

9, 1861, that, wasof the is defendantinferenceMay strong although
no for ofto have claim on Hutchinson thepersonally, paymentlonger

notes,debt, him tohe to retain the to enablewasthe mortgage
thethis, the thatenforce his the land. From and factsecurity upon

irresistible, thatnotes not thewere is wellup, nighgiven argument
wasneither that the titleintended nor understoodparty mortgage

case, therefore, beThe in the former cannotdecisionextinguished.
in itsunderstood as the case present aspects.controlling

us, inIn the the to the wereone now before instructions jury
decision, tobut thethe former it was also left to jurywithaccordance

did, or the mort-determine the did not intend thatwhether parties
title, and thewas in theand subsequentgage extinguished merged

as defendantcourt declined to instruct the thejury byrequested
deed,in and tothe was thethat not quitclaimmergedmortgage

defendantthese instructions excepted.
for,is, tothe askedThe whether instructionsquestion ought

toit as matter theinstead of of facthave been leavinggiven,
stands, if theholds underthe case now defendantAsjury.

alone, then, he had notice that theprevious plaintiffsand asquitclaim
machine, theand not becometitle that it was toto theheld sawing

it;for; holduntil the wouldpaid plaintiffspropertymortgager’s
a sourcebe set his asif can permittedbut defendant to up mortgage

machine,title, it and the defendant mustmust cover this prevail.of
a of factsam of such statethis I the that uponopinion,On point,

deed,anda between the quitclaimtitle mortgageshowing intervening
law, intendas that the did notbe matter of partiesis tóit presumed

for,and that the instructions askedthe oughtto extinguish mortgage
have beento given.

isin appliedis well established New andHampshire,This doctrine
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fact,even to tocases when in of as the case then thepoint appeared
intended and the notesparties, to the werethey discharge mortgage,

and even when the wasaccordingly up; formallygiven mortgage
think,and,These are decis-cases numerous wedischarged. very

ive.
Hunt, 384, Shaw, J.,In Hunt v. 14 Pick. down the ruleC. lays

law,thus : That ato effect at the previously acquired,merger right
and the andin order to coalescesubsequentlyright acquired, merge,

co-extensive,must be be and held in theprecisely acquired—must
same and’there must be no in a thirdright, personright outstanding
to held,intervene between the and the Ifacquired. anyright right
of these are the two do notrequisites butrights merge,wanting,

Sturtevant,both well stand In v. 6may Lockwood Conn.together.
387, Hosmer, J., rule,it as a thatC. down when alays general

coincide,and lesser estate and meet in one and the samegreater
estate,without the lesser estate isperson, any ormergedintervening

*103-4,drowned in the Kent in 4th itChan. Com. laysgreater.
clown,that not,whether there a on theis or inten­dependsmerger

united,tion of the in wliom the if it aestates are beperson just
;and fair intention and if he be not as reason of infan­competent by

or election,to make ancy or if it be for his interest tolunacy keep
foot,the estate on the anequitable law will not intention toimply

Wash,In 1 564,on Real a similar doctrine -is laidmerge. Prop.
down, that if it be for the interest of the holder of ofone these

other,titles that on the shall be distinct that bothacquiring they kept
bemay will not unless theprotected, they intentcontrarymerge,

deed,from the of the andappears that there will be nolanguage
unless the law finds such to be the intention of themerger inperson

meet,whom the titles declared or to be inferredexpressly clearly
suchfrom to his it is laidmerger Sobeing substantiallyadvantage.

dowmin 2Story’s 1035b. notes and cases. In v.Eq. See James John­§
son, 6 423-4,Johns. Ch. it is aheld that whenRep. generally legal
and estate areequitable united in the same the willperson, equitable

other,the inin cases. theremerge except is nospecial Generally
use, distinct,in them to aand on one’sownkeeping keep charge

;estate but shown,when an intention to it is orkeep up something
beneficial or useful it to be it be. Inrequires presumed, may

Chandler,v. 7 381, itThompson Green. is held that if the purchaser
of an of take an of theequity redemption itassignment mortgage,

it,shall not to if itoperate be the interest of theextinguish assignee
437,to it. Pike,inuphold So Holden v. 24 Me. and Hatch v.

Kimball, 9,14 Me. Simonton v. 34 Me. In50. Freeman v.Gray,
Paul, 260,3 Green. where inestates were united the sameboth

it was held that whetherperson, would on thethey dependmerged,
intention, and if none was it turnwould theexpressed, upon point

it,whether it was for the of the to andupholdadvantage mortgagee
thus stress thewas fact that there noput upon was intervening

Crehore, 475,incumbrance. In isGibson v. 3 Pick. it held that
awhen of a to redeem takes an this shallpurchaser right assignment,
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notor shall as an of theoperate extinguishment mortgage, according
be,interestas the of the the and ac­party taking mayassignment

to the real interest of the and it is said that thiscording parties,
isdoctrine settled in the court of and indecisively English chancery
and Crehore,the same doctrine is affirmedin v.Gibson 5England,

al., ;146.Pick. it is in v.So Lord Lane & 8 Met. 517 and Savage
Hall, 363. The thev. New York doctrine is same. James v.

285, cases,2 Astor,andCow. Gardiner 3Morey, v. Johns. Ch. 53.
Connecticut, Norton, 161;inAlso Baldwin v. 2 andConn. Lock­

387,Sturtevant, cited;wood v. 6 Conn. before where there awas
of land aand release of the and a of themortgage equity upgiving
notes, it thatwas held it could not be that themortgage presumed

title,intended to the as this isparties extinguish mortgage usually
with covenants of while the release is withoutwarranty, such cove­
nants, and that was to be aheld reason for the mort­good holding

title not otherwise in a title,case of failure ofextinguished;gage
and, therefore,the be without theparty might remedy, mortgagee

was allowed to recover theon covenants in the deed. Inmortgage
Vermont, the release to inby satisfaction ofmortgager mortgagee

debt, does notthe the when it wouldextinguish mortgage, operate
254;al.,to the of the Marshall v. &injury 5 Vt.Wardmortgager.

al., 710,and & al. v. Barker & 28Walker Vt. where the doctrine is
and considered. In Forbes v.fully 18very Ves.recognized Moffatt,

be,391, the is said to whether thequestion in whom there isparty
estates,of the anda union intends toequitable thelegal keep up

;it no himis of use to to do so butGenerally he electcharge. may
it If election,to he do such thekeep up. nothing showing question

circumstances,be the of law under thewill andupon presumption if
thatfound if it is for his interestit be to the it willkeep up charge,

he it rolls,intended to The master ofbe thepresumed keep up.
said,Grant that in into .all the casesWilliam where theSir looking

was held to he finds case where it wasno notcharge perfectlymerge,
it didwhether or did not. The doctrine of thisindifferent case is

Astor,in v. 3Gardiner Johns. Ch. 53. The samelully recognized
is laid in 1 Mad.down 540.doctrine Ch.

hold, that aThere are cases which when releases to amortgagor
it anshall be deemed to be ofmerelymortgagee, extinguishment

Harris, Mason,of Dexter v. 2the C. C.redemption. Rep.right
law,this atIn holds thatopinion,531. Story bydelivering Judge

estate,a conditional in feethe to thesimple, passedmortgage,
and the of the oneconveyanceonly operation bymortgagee, having

interest,thatof would be to andthe equity redemption, extinguish
to remove the condition.thus

estate,was of a lesser for the estate was al-It not the drowning
a fee This is more in accordance with thecertainlyready simple.

the which looks asuchsubject,ordinary upon uponunderstanding
a of the andin as foreclosure notrelease merelygeneral mortgage,

it, and that is shown the fact that thesean of byextinguishment
of title. If look then toare wewarrantyreleases withoutusually
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athere isin whetherthe intention of the determining mergerparties,
or, find, that therenot,title we should ordinarilyof the mortgage

title, but to make itwas to theno intention extinguish mortgage
foreclosure, and thus to theabsolute, mode of applyas otherby any

of the debt.to the satisfactionproperty pledged
Without, think it behowever, this we mayposition,uponrelying

the estates of thethat whendeduced from the authorities quoted,
former, he inare united in the hasand equitymortgagee mortgager

foot, and that itan title on whereverelection to thekeep mortgage
cause,title or otherreason of someis for his interest by intervening

title,as a source of it will notthat should bethe upheldmortgage
at be aslaw merged.regarded

law,as matter of that theThis is based the presumptionupon
title,to on foot his whenmust have intended keepparty mortgage
title, orwas his an forit essential to security interveningagainst

it is no matter whether theother partiesof andsecurity;purposes
title, inadvertence,orof such intervening throughthrongh ignorance

notes,and canceled the andthe reallyactually discharged mortgage,
them;intended still on its made to thatto appearbeingextinguish

existed, the wouldsuch title law presume conclusivelyintervening
to histhat the could not intended postpone mortgagehavemortgagee

into the title. cases are numerous our ownverySuchsubsequent
state, Indeed it be said thatneed not be cited. may properlyand

estate, nothere is an there can be from thewhen intervening merger
estates,and as was held in Huntmere union of the v.equitable legal

Sturtevant,384, 387,Hunt, and 614 Pick. Lockwood v. Conn.
fact, frombefore In the doctrine of the factcited. merger, springs

and estates are united inthat when the entire the sameequitable legal
distinct,no occasion to them for ordina­there can be keepperson,

ait of no use to the owner to ancould berily keep up uponcharge
but if anestate of which he was seized in fee thei’e is out­simple,

title, the foundation for the does notmergerstanding, intervening
law,exist, and as of it is so declared.matter

conceived,course cases be when the to extin-Of purposemight
an titlethe was clearlynotwithstanding interveningmortgage,guish

manifested, to first aas when the was the tovery object postpone
was to surrender his interestsecond the willingmortgage mortgager

athat In such case it would be to the mort-unjustto effect object.
done,the first and it would not be but into uphold mortgage,gager

init to allow the whom the twocases would be just personordinary
united, his asto on foot securityestates were keep mortgage against

title, which, hadto he comeunder no obli-an in respectintervening
the holder or theeither to mortgager.gations

state, are in accordancewith the doctrinesthe decisionsIn our own
cited, that the rules of courts of onand show equityof the cases

Leavitt,this at 7here law. Robinson v.have been adoptedsubject
discussed, Richardson,73, andis much C.H. where the subjectN.

it is the settled rule of lawJ., that nowa says,in opiniondissenting
a to bethat is never considered asofas well as equity, mortgage
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otherwise,as,so it inis to consider it or­necessarydischarged, long
der to thethose who have estate of the the full en­give mortgagee,

Carleton, 489;of that 19estate. Hutchins v. N. H.joyment John­
Elliott, ; West,v.son N. H. 69 26 In26 Heath v. N. H. 191. Bell

Woodward, 90,v. 34 N. H. was a writ ofwhich entry, Perley,
J.,C. that the rule from these authoritiessays deducible would

seem to this the inbe : whole title which oneWhen landacquires
an aconsists of of of theand mort­equity redemption mortgage,

land,will be on foot and as over thesecurity,held orkeptgage
will be as as be therequired justiceregarded may byextinguished,

andof the case the intention of the intention of thethe parties, par­
ties the that intention iswhenprinciple, consistentbeing governing

case,with undthe of the he the rules arejustice says equitable ap­
in writs of when it to enforce ais usedplied entry, mortgage.

rule,In hethis if the defendant is not allowedsays toapplying
thisset the of theup prior subsequentmortgage against mortgage

he Hale from he derivedand whichMary theplaintiffs’, party(the
interest,their to must beto whatcontrarycontrary pre-mortgage),

intention,have their amount ofsumed to been will have thepaid the
benefit,not own but for the benefit of thefor their subse-mortgage,

;Ballou,v. 44 N. H. itIn Hinds 620 was heldquent mortgagee.
Bartlett, redeem,the to willJ. that ofpayment money operateby

inas a as an him theor ofplacedischarge, assignment substituting
best the of and asthe as serve itmay purposes justicemortgagee,

interest treat thewould have been for tomanifestedly transac-^Lewis’
toan such an intention is be astions as itpresumed,assignment,

case,with of and asthe thewould not be inconsistent nojustice
orintent remarksimplied.is Similarexpressed necessarilycontrary

Bascom, 215;Nesmith, H.in v. 44 N.are made J. Moore andby
Kimball, H.27 N.see v. 300.Wilson

toviews, think the instructions asked forthese we haveUpon ought
the that thereIt stated in case wasbeen is not distinctlygiven.

machine,the but it is froman to theapparenttitleintervening
court,of the thatcase, and from the instructions as■whole especially

cases, a to defendant beforereason of notice thein the former by
notdeed, that,under to machine wastitle thehis good,quitclaim

it would beunder the if stillwhen subsisting good.mortgage,
then, a the intervenedtitle to be-machineryThe case is one where

deed, authorities,and theand upontween the quitclaimmortgage
told, notthe was inthe been that mergedshould have mortgagejury

the deed.quitclaim
intention,as to the but afor theIt is not a of fact juryquestion

thelaw, from uncontroverted factofconclusive presumption arising
of an title.intervening

set aside.must beThe verdict


