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“168,3 N. H. where it is held'that what the statute to berequires
done the town at a committee,”cannot be done aby legal bymeeting

Lewis,and Neal v. N. H.46 276.
then,It thatfollows that all the 1867,town has done since forgoes

The of the committee for theappointmentnothing. purposes speci-
vote,fied in committee,the and action ofthe the whether in favor of

other, both,one road the statute,or Avasnotor authorized the andby
effect,can have andno as none of their acts havelegal been ratified

vote,soby the toAvn far as theby two-thirds thereappears, necessary
suits,must be in both these

Judgment thefor defendant.

Hall v. Woodman.

The question whether arethere debts or forany legacies, the ofpayment
which, the lands of an in administration,estate the course of are lia-properly
ble, is within theclearly jurisdictionone of the court of probate, and the

court,thatdecision of thatupon question, will final fbe and conclusive i
no taken.appeal be

estate,All a solvent areagainstclaims barred the statute inby three years
administration,after the ofgranting specified excepted,cases unless suit

withinthereon commenced the threewas and was not atyears, theadjusted
close of term.said

administrator,The cannot inby any orpromise otherwise, takewriting any
statute,ofthe thisoperationclaim out from nor he at omitis to toliberty

limitation,of inthat statute case where it ispieud any applicable.
notshouldprobateThe of therefore to an orjudge grant executor ad-

estate, solvent,lands ofministrator, license to sell the if after the expiration
from the of administration,of three in thegranting except casesyears speci-

there are suitsstatute,unless againstinfied the the estate and unad-pending
the three noryears,of in ofexpiration insolvency,at the casesjusted unless

the commissioner, review,from or ofof appealin eases cases andpending
term,of said or forat the close other similar reasons.unadjusted

exists, time,reason for the the administra-special extendingwhen suchAnd
make his license,to application for within reasonablebe requiredtor should

bejn exist,hasdelay adjusted or ceased to elseof histime the causeafter
be refused.shouldapplication

insolvent,isestatethe is s fivent-or bound toadministrator,whether executeAn
if totime,and he aud neglectunreasonably delay applyreasonablein ahis trust
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land,to sell the hisdebts,for the of his rightland of the estate payment
lost, and thedebts, andit for the of will be forfeitedupon paymentlien

him.heirs or devisees enter and hold the landmay against

Woodman, a tractDaniel Hall L. forWrit of J.entry, by against
1866, 7,Manchester, 30, 1866.of land in dated March served April

Plea, of adisseizin,nul a brief in the natureand statement
1823, lot six of theof In Isaac Farmera betterments.plea bought

seven, lots, called, deed towhich he soldten acre so by quitclaim
Hall, Jr., 1835.I. and B. March twenty-sixth,HallJosiah Joseph

Hall, father,1837, Jr.,first, toB. his Jo-conveyedApril Joseph
Hall, fourth of the same lot. JosephB. one undivided partseph

1840,Hall, Jr., died in over the of twenty-oneB. February, age
father,unmarried, Hall,and B. his was duly ap-and Josephyears

thetill his Afteradministrator and held the trust death.pointed
Hall, Jr., twelfth, 1840, I.of B. and about Josiahdeath J. June

halfto Hall all his interest in the easterlyHall B.Josephconveyed
six, and Josephwhich half includes the inof lot premises dispute,

Hall, west halfI. in theHall to all his interestB. Josiahquitclaimed
1843,tenth, andlot. B. Hall diedthe same Septemberof Joseph

third,was his administrator OctoberappointedFrederick G. Stark
Hall, land wasof the estate of B. thisIn the J.1843. inventory

second, 1844,land,” at $600.as the “Farmer Januaryappraised
The administratorof B. Hall was decreed insolvent.the estate J.

account, seventh, 1845, sameand the dayhis first onJanuarysettled
of thefor estatethe court license to sell the realprobatepetitioned

fourth,debts,to &c. License was Marchdeceased pay granted
;1845, $4,000 and onsufficient real estate to raise the sum ofto sell

March, 1846, sundryof administrator soldthethe twenty-eighth
estate, $2,293.66, the saleto the amount of butthe realofparcels

October,ofthe in the sixthdid not include Onpremises dispute.
court,1846, his administration account in thesettled probatehe

sold, render-of several of land butan account the parcelsrendering
thatsale of the in Uponof premises dispute.no account anying
ad-$1,349.43 of thea of in thethere was balance handssettlement

the re-aministrator, same time decree was madeat the accepting
the claimsandof insolvencyof the commissioner allowingport

$2,654.79 ; of dis-ato the amount of and decreethe estateagainst
cent, creditors,and to themade of one-tenth perwas fiftytribution

$1,330.95, claimsthe balance of saidofwit: The sumto leaving
$1,323.84 ofthe handsand inThe sum ofto wit: leavingunpaid,

were$18.48.the sum of No further proceedingsthe administrator
administra-in Nohis death 1861.said administrator beforebyhad

the Januarysince beennon has appointed.tor de bonis During
said F.Stark, of1867, who is one of the executorsterm, William

executedStark, of a on saidand the holder premises,mortgageG.
to be1846, courtthepetitioned probateMarchsince twenty-eighth,

administrator, hear-non, Hall. Aof said B.do bonis J.appointed
saidthereon, of ordered petitionand thehad judge probate"wasing



June, 297HALL v. WOODMAN.1870.]I
becourt,to remain on and that the matter continuedthe files of said

consideration;for has made on saidtime,since which no decree been
nor had.petition, other proceeding

Hall,After the of said was alsodeath B. F. G. Stark ap-Joseph
Hall,B.administrator, non, of of Josephde bonis the estatepointed

administrator, en-Jr. In the istaken as suchinventory by Stark
land,”tered “one at $375.undivided half of the Farmer appraised

December, 1845,On the third of the administratorday procured
&c.;a Jr., debts,Hall,license to sell the B.real estate of toJ. pay

March, 1846,and on the he the interestof solddaytwenty-eighth
auction,of Hall, Jr.,said B. atJ. land and it wasin the Farmer

Jr.;bid off Hall,James ofby and on the thirteenth day April,
1846, he executed a law to saiddeed in the form prescribed by

Hall, Jr.,James of his administration ac-said land. settledStark
Hall, fourth,count Jr’s, estate, 1846,of J. B. and there wasAugust

hands,found in his a balance In the of hisof $791.71. settlement
1846,of estate, sixth,account J. B. Hall’s he him-October charged

Jr’s,self with Hall,$5.89 balance in his derived from B.hands J.
Hall,estate. J.,James the same landafterwards to saidreconveyed

Stark,F. G. and from him it mesne tovariousby conveyancespassed
defendant,the left,B. Hall1865.February Josephtwenty-eighth,

decease,at children,his ofsix of deedbywhomeight February
1863, the all their titletwenty-seventh, toconveyed plaintiff right,

and interest in the father,of their said B.estate late Hall.Joseph
The claims that under that he is to six-plaintiff entitledconveyance,

land,of the three-fourths of the held saideighths Farmer formerly by
Hall,B. of theJoseph which in are apremises dispute part.

It was that the above ease be submitted to the decision ofagreed,
court,the be thatto tried the eitherany byreserving question jury

desire,shall withoutparty from herein contained.anjprejudice thing
The law were reserved.questions of

Bell, Jr.,S. N. T. forG. andSawyer Sawyer plaintiff.

claims,The that he is to threeentitled of the tractplaintiff eighths
of land set forth in his writ. The were owned Josiahpremises by

common;Hall, Jr., Jr.,Hall,I. Hall and B. in B.J. and sold oneJ.
father,undivided fourth to Hall. the ofhis B. At time the deathJ.

J,Jr.,Hall, fourth, fourth,of J. B. he B.owned one Hall oneowned
Hall,and Jr.,I. Hall one The of B.Josiah owned half. interest J.

who,at father,his death to his theafter frompassed conveyance
Hall,I.Josiah held the of lot whichthe included theeasterly part

Hall,I.in half the deed from Josiahpremises dispute by —one—one
Jr.,Hall,fourth the deed from B. one-fourthby J. descentby—and

Hall, Jr.,from B. to theJ. his title fourth which descended
Hall, Jr.,from B. liable be ad-to sold theJoseph bybeing

Hall, Jr., debts,ministrator of J. B. for the of hispayment
under F.license from the court. After G. Stark’sprobate appoint-

Jr.,Hall,ment as administrator the ofde bonis of estate J. B. he
VOL. xlix. 20
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hadwhichobtained license and sold tbe fourth of the premises
Hall, Hall,Jr., the defend­to B. to from whomJ. Jamesbelonged

ant all the title he has to of the demanded premises.derives any part
deed,the that Hall enteredAt some time after execution of James

Stark,and the whole to saidon the lot deedconveyedpremises by
the defendant. This suitiswhomitpassedtofrom broughtwithintwenty

Hall.after that deed from as administratorStai-k to Jamesyears,
here, formerlyrelates to the three fourths the landThe ofcontroversy

Hall, tenth, hisdiedB. who 1843.September Uponheld J.by
death, to his heirshis real estate descended his children),eight(being

same,hold shouldwere entitled the until the administratorwho to
sell, title,and to a sale bylicense to be divested of theirobtain by

him, to have their a ofand also decree insol­suspendedrights by
200; Milton,Currier, N. H. 25v. 36 v.Gregg Goodwinvency.

474; Plumer, ;Plumer v. 30 N. H.H. 566 Lane v. Thompson,N.
that2,H. 326. decree was made 1844. AlterN. Such Jan.43

decree, in theadministrator had a interestthe and limitedspecial
estate, or theuntil he should either sell the land a licenseunderreal

should of thisbe closed. the continuanceadministration During
theestate, could be maintainedno action of the heirsby any against

underor a titlewho could showanyadministrator personagainst
is, however,in to beThis estate the administrator subjecthim.

todefeated, heirs,the retained bondand estate the ifby they give
conditioned for the the demandsof ofprobatethe paymentjudge

estate, and" to the therefrom.the administratorindemnifyagainst
4; ;164, Plumer,sec.ch. Plumer v. N. H. 558 Spar­30Rev. Stat.

Allen, 261; H. 320.25 N. H. Lane 43 N.v. v.hawk Thompson,
madesell,obtained to wasadministrator license but no saleThe
onlyand then the to and couldtwo sellwithin years, expired,right
thea new the estate oflicense. far asbybe Soobtainingregained
andadministrator, concerned,or that of the heirs is the defendant

he theyunder whom claims are mere andthose trespassers,strangers
northe andneither limited interest of the administratorspecialhold

heirs, eitherthe The maytitle under heirs. administrator and theany
ordefendant, an tomaintain an action injurythem the forof against

H.46 N.theirof v.respective Griffin,disturbance Woodrights.
1861, hisAt the incases cited. of F.and death G. Stark230

to hisadministrator in the land It did not passas terminated.estate
of B.his heirs J.nor to The estate to therevertedexecutors heirs.

v.hold it and aHall, would have to thewho possession.right Lane
be inmustN. H. 320-325. estate43 The title to theThompson,

estate, ofevenone, and there no to anadministrator holdsome being
character, thethe heirs or their must have righta limited grantees

willasinterest, stepstheir suchreversionary byto protect taking
heirs, maythefrom a title. The title ofstrangers acquiringprevent

ofasome circumstances be divested new appointmentbyunder
defence, asadministrator, athe defendant that asbut cannot set up
claims, andhehas been an administrator under whomneverthere

can hold the estate to thenone who adversely plaintiff.
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divested, bond astitle not be if the heirs requiredSuch would gave
for164,statute. R. 4. the wholesec.by purposeS. Thereby

which the the estate would have beenadministrator would hold
un­and the the and thoseof heirsaccomplished claimingright

der to No in­them hold the estate become absolute.would
terest in the F.three fourths of the land been sold byhaving

administrator, administratorGr. as and no newStark there being
death,after his the heirs or had the oftheir possession,grantees right

defendant,and maintain a writ of who showsthemay entry against
no buttitle for a and thatless thanpossession twenty years,period

after the death of B. Hall.possession J.commencing
now,administrator,The if theof an if made evenappointment

related to ofappointment back the date of the Williampetition
1867, defence,inStark could not avail the defendant nor constitute a

because if the itdefendant has in thewhateverany premises,right
exists by virtue of a title of yearsacquired bj^ twentypossession
under administrator,claim of ofthe who held theright against right

and in thepossession, the administrator to obtainany byproceedings
the that of thepossession, could showpresent plaintiff possession

defendant, administrator,to defeat the claim his ownof the although
had been hi's suit before theright preserved, by expirationbringing

of the twenty years.
closed,The administration of the estate when afterwas practically

the October, 1846,settlement of -the account of the administrator in
hands,and the decree of distribution of in his no furtherthe funds

were taken for the beforesteps of fifteen thatperiod elapsedyears
the death administrator,of the and no administration wasnew

1867,for until after Had theapplied this suit was commenced.
writ,administration been closed at of the and thisthe datewholly

unsold,land was it would have to heirs.reverted the
the ofUpon the debts of deceased and thepayment the remaining

administration,ofexpenses inthe estate of the administrator the
land ceased. It was also toterminated the heirs bondby paygiving

debts,the or theby of the of distri-after decreelapse twenty years
bution, barred,the claims were the termination of thewhereby or by

McFarland,administration in mode. 26 N. H. 533.any v.Bergin
The court,effect of the decree of distribution in the wasprobate

that of a Tilton,Tebbettsv. 24 H. 120. AndN. anyjudgment.
claim had,that the creditors would be barred.now

The of the law the settlement oftogeneral policy speedyrelating
estates, under which the administrator derives his sole powerwhole
to estate,intermeddle with the real that of timeindicates the lapse

decree,after the would a to their claims. There areconstitute bar
then interest,no creditors or other be entitled toin couldwhoparties
the avails of the real estate.

It then stands in the and ofsame as if the debts expensesposition,
administration of J. and theB.-Hall’s estate had been fully paid,
estate, insolvent,rendered in been solvent. Whenhad factalthough
that fact ceases,is made to the ofestate the administratorappear,
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McFarland,ceased, v.Bergincannot bo revived.and oncehaving
N. H. 539.26

suit, nohis aud therehas beingThe plaintiff broughtrightfully
administra-to estate for the ofdivest him of the purposesoccasion

land thetion, maintain the action and recover thehe can against
defendant.

effect,conclusion, be to hold that the defendantother would inAny
administrator,thein without or collusion withbyrightcoming'

theof the of administratorbe reasonbyshould permitted negligence
him, heirs,a and that the whotitleto acquire by possession against

the administrator held themaintain an action while rightcould not
estate, ittheirshould be ofdeprived finallyof althoughpossession,

not needed for the ofthat the real estate was purposeappeared,
administration.

conclusion,a the court should holdresult is unlessThis necessary
under them havethe heirs and those twenty yearsclaimingthat

estateto their suit after the and limited ofwhich specialbringwithin
close of thethe administrationadministrator has terminated bythe

court, time,of has barredof or the whichdecree probate by lapseby
estate.and theclaims demandsthe against

his mustthe defendant to maintain defence showtheyenableTo
the of B.a valid title from administrator J.he holds underthat

the trust has aHall, is admiristrator whothat there anor holding
estate, to that ofof the real theto the paramountpossessionclaim

; a that theis in such position,that the estate appointmentheirs or
estatetake the from theaway plaintiff.a new administrator willof

administrator;shown; no theretitle is there is such issuchNo
to that wouldfor an administration operate upon, requirenothing

the estate for the of administration.of real purposesapplicationthe
under the ofpetitionadministrator were WilliamIf an appointed

1867, he to recover theStark, in and shouldJanuary, attemptfiled
able to show a title himland, defendant would bethe good against

his possession.by
the administrator to the possession expired,ofThe havingright

his suit before the defendant hadtheand plaintiff broughthaving
him, is to the andas he entitled possession,anyacquired againsttitle

the of the land tofor undivided conveyedto have partand judgment
Hall.the heirs of J. B.him by

for& defendant.Stanley,Morrison

land, the inwhich includes now wasdispute,lot of premisesThe
deed,him, toand sold Jo-byIsaac Farmer by quitclaimowned by

Hall, Hall, Jr.,B. B.Joseph conveyedHall and Jr.JosephI.siah
father, Hall, ofB. one undivided fourth the samepartto his Joseph

Hall, Jr., lot, decease,atB. in said hisThe interest of Josephlot.
father, to be sold theliable administrator ofto his bybeingpassed

Hall, Jr., licensed for the of his debts.paymentB. lawfullyJoseph
B. all into Hall his interestI. Hall JosephconveyedThen Josiah
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the lot,half of said all hiswesterly and B. HallJoseph conveyed
interest in the half I.of said lot to Josiah Hall. Now theeasterly

interest,claimsplaintiff Hallof the which B.Josephthree-eighths
had in decease,the half of lot of theeasterly said at the time his
said plaintiff had him all the title and in-toconveyedhaving right,
terest Hall,of six of the ofchildren said B. whichJosepheight

inthey had their father’s estate at his decease.
The case,main to be in ordetermined this is whether notquestion

interest,the heirs of B. Hall had title or'Joseph any prac-right,
otherwise,ortically which could to thethey convejr plaintiff, by

which he claims,could a valid as istitle to the he andgain premises
set forth in his 10,1843,writ. B. Hall diedJoseph September
and an 3,administrator was of his estate 1843.Octoberappointed

2, 1844 the estate ofJanuary B. Hall was decreed insolvent.Joseph
7, 1845, theJanuary administrator settled his first account and was

4, 1845, 6,licensedlawfully March to sell the real estate. October
1846, he settled settlement,his second account. that a'decreeUpon

made,was the of whichcommissoner’s insolvency,accepting report
allowed §2,654.79,claims the estateagainst to the amount of and
a decree of distribution was of and tenthmade onefifty per
cent, creditors,to the $1,-§1,330.95,to wit.: The sum of leaving
323.84 as a balance of said matterclaims and there theunpaid,
rested, to the decease,timeup of said inadministrator’s which was
1861. “Administrators of ainsolvent estates have unlimit-special,
ed estate to sale,continue ituntil should terminated abe validby
under a license from the orcourt of until the close of theprobate,

estate,settlement of the aif sale not v.should be Berginnecessary.”
McFarland, 26 N. H. 537. Under this the administrator’sruling

continues,estate until the issame terminated valid sale of all theby
estate, estate,or until there has been a final settlement of the nei-
ther of which transactions has taken in this case.place

‘ an estate to‘Upon decreed be administered as an insolventbeing
one, insolvent,the of law is that is ispresumption it and that there
not sufficient to the same to the debts. Un-property paybelonging

settled,it it,istil the heirs have no control over and unless it shall
solvent, no interest in it. In aneventually prove insolvent estate

the heirs never come into of of thepossession vir-any byproperty,
iue of their The to the creditors andheirship. property belongs
the administrator is their iswhom it to come.”agent, through

v.Goodwin Milton. 25 N. H. 473-4.
The show amust and valid title to inplaintiff the premisesgood

he sustaindispute, before can his action. The source from whichonly
title,he claims this is Hall.derived from the heirs of B.Joseph

estateThe of B. Hall was nowas decreed insolvent. ThereJoseph
6, 1846,final settlement the administrator. From thereOctoberby

§1,323.84,have been the amount of claims held variousunpaid, by
creditors the estate from that date to this. estate con-Theagainst
not become solvent unless these claims are all and so aspaid, long

insolvent, heirs,it is the itas is shown the citedclearly by above
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cases, 21, 23,Stat., 171,and the 22 haveand cansec’schap.Comp.
estate,no control or no validin the the caninterest and plaintiff gain

source,to the cannottitle that and hencepremises in fromquestion
record,his andsustain action. is a court saidThe court ofprobate

court of insolvency,the of the commissionerreporthaving accepted
$2,654.79,the the the ofclaims estate to amountallowing’ against
$1,323.84,balance ofthe The sumsaid claims to wit:unpaid, of

court,astands as and accordthe estate saidbyagainstjudgment
is the the dateingly and valid for of fromtwenty yearsgood period

6, 1846, amountof October that the the creditors for theso claims of
$1,323.84 barred,of said had ex-could not be until the twenty years

; and to runthe limitations ceasefurthermore statute of wouldpired
Stark,at the death of of Jo-of administrator the estateF. G. the

Hall,B. be a administratorand would not revived until newseph
notas of the werewas and so the claims creditorsappointed, long

barred, the maintain his the defendant.cannot actionplaintiff against

Sargent, in 1835this whole lot In heJ. Farmer 1823.bought
1837,Hall,it to and B. In Josephsold Josiah I. Hall Jr.Joseph

Hall, Hall,Jr., father,his B. one undividedB. toconveyed Joseph
Hall, Jr.,lot, diedof and B. infourth the whole saidpart Joseph

1840, and Thisof unmarried.yearsover twenty-onebeing age
father, heir, his es-his then sole who tookleft who was hisliving,

ontate and held it and was also administrator hisfor many years,
estate.son’s

Hall,This vested at the one un-in B. least for timeJoseph being,
; the which held deeddivided half of the estate fourth he bypart

son, he as his son’sfrom his the other which heldand fourth
1840, Hall, Jr.,June,heir. In after the death of J. B. Josiah

them,B., eachI. and divided the land between quit-Joseph
one-half, B.to the other which Josephbyclaiming arrangement,

lot, half it virtuetook the the one of ofhalf of byeasterly holding
inand half manner abovehis brother’s deed the other thequitclaim

stated.
died, in1843, and estate was administeredIn B. Hall hisJoseph

1845,course, 1844, and ininsolvent inthe insolvent decreedbeing
debts, to the adminis-license to sell real estate waspay granted

1846, land,trator, March,and in he sold various lots of belonging
lot,estate, mentioned asto B. Hall’s this Farmer wasJ. but though

$600,estate, at theto B. Hall’s and yetappraisedJosephbelonging
administrator histhat land or thereofanynever sold underpart

1845,account,license, administration first in January,but settled his
-estate, second andlicense to sell real and hisbefore his forpetition

October, 1846,in been previous-last account commissioner(a having
and onbeen made andand his reportly appointed accepted),having

settlement, the amount ina of distribution was made ofsuch decree
estate, div-hands, of thisthethe the creditorsadministrator’s among

cent, the claims.on the ofover amountfifty perdend toamounting
settle-was, understood to be the finaldoubt,This no intended and



June, HALL 303a. WOODMAN.1870.]

circumstan-ment of this This evident from severalestate. appears
First, estate,real wasces disclosed in the case. This license to sell

it,statute, fromthe sale made under in two yearsvoid unless wasby
this laud underthe tune it No was made to sellwas attemptgranted.

license, one,that aor to obtain new the administrator. Second.by
lived in the after thisThe administrator for fifteenyearsneighborhood

settlement,settlement, never,and so far as made otheranyappears,
thisor towardsundertook to do farther uponadministeringanything

estate. same man administeredThird. It that the whoappears
estate, administrator,J. B. de bonisHall’s was alsoupon appointed

non, Hall, Jr.,of the of the death of hisestate B. afterJoseph
father, Hall,and on same of B.the that he sold the real estate J.day
March, land,1846, sold,also ashe this undivided half of the Farmer

Hall, Jr.,to this estate of B. one-half of the lotJ.belonging having
been inventoried as to estate.thebelonging

It also,seems that the B. understoodcreditors of J. Hall’s estate
October, 1846,that a final had in since nonesettlement been made

administrator,of them had ever moved the fif-theagainst during
settlement,them,teen that he lived after that asyears theyamong

understood,would have done that settlementif hadthey any further
or payment of their claims was to be made.

But athis balanceadministrator should be with ofwhy charged
Hall, Jr.,on§791.71 settlement of B. inthe estate of J. August,

1846, and should the balance in§5.89himself with as hisonly charge
estate,hands from this son’s on of thesettlement father’saccruing

understand,1846,in October,estate canwe do neither we seenot
administrator, non,how this de bonis could have license toobtained

Hall, Jr.,sell the real estate of B. if was a balanceJ. since there oi
estate,§791.71 left in his thathands on of the wouldsettlement

show, that no real toprobably such sale of estate was necessary pay
with, that, understand,debts but more than howit is toimpossible

there could thathave been estate.debts J.any outstanding against
Hall, Jr., 1840,B. died in and his wasfather appointedFebruary,
administrator, after,his soon and the father J. B. Hall diedprobably

1843,in acted as administrator for threeSeptember, having probably
finds,or death,more before his the case that he held thisyears for

trust till he died.
so, debts, his,If this were then afterthere be no duecould (the
decease, authorize the ofwhich could court probateadministrator’s)

estate,to license to sell real in one or twogrant except contingences.
not,If the administration was it was orwhichsuspended, probably

debts,if there were not a todue and upon contingency,depending
which, the of administrator topay had ordered thejudge probate

statute;hands,hold funds of the estate in his under the or when
suits had been the within the three andupon years,claimsbrought

notwere These cases to the rule-are all theadjusted. exceptional
us, is,that now that not wouldoccur to which rule all debts bepaid,

statute,barred ofthe in three from the theby years appointment
administrator.
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25;Barnes, H.48 N.We have held in v.Amoskeag Company
sued,withinthat from theall claims not or the threepaid years grant-

sec-administration, of the fiifthof are barred theby provisionsing
theStatutes,tion the same asof 179 provis-Generalchapter (being

admin-Statutes, and that theions of the Revised thatupon subject)
bar, and that he cannothas thatistrator no or to waivepowerright

it, effect, in or other-avoid or its new promise writingprevent by any
wise so as to the estate.bind

court, beTherefore, no of should everlicense the probate granted-­
which haveestate,to debts or claimssell real to orpay discharge

after administrationthus been more than threesuffered to lie years
an case like thosewithout inexcept exceptionalgranted, paid,beiug
held, a to sell realstated In it was that licenseabove. Massachusetts

barred, void, andestate, with,to were thus wasdebts whichpay
void,that a no title to thesale under it was and purchaser.passed

Brown,cited;Wells, v.Heath v. Pick. 139 and cases Thompson5
16 Mass. 178.

heldYork, otherwisé, itit is held and isBut in New thei’ethough
case, thatthat a not be in such yetlicense to sell should granted

valid, itand the sale underwhen the license will be good,granted
decree, v.license. Mooersif there is no from theappeal grantingthe

Robinson,White, 387; cases; and Jackson v.6 ch. andJohnson
view436, think this is the reasonableand cases cited.4 Wend. We

to take of the matter.
made, court,a juris-was virtue of a decree ofThe sale by having

orthere were debtsthe matter. anydiction over Whethersubject
liable, awhich, be wasof the land wouldfor the paymentlegacies,

court, aaiidin in the ques-which was issue probatedirectlyquestion
-decide, itand wastothat court had authoritytion which competent

that de-it, Fromlicense.to decide beforemade its duty granting
themade, and haveinterested appeal,when any partycision might

of hadBut when the court probate,in this court.retriedquestion
taken, de-and the properand no wasthat appealdecided question,

“ in remmatter had judicatrem,”the passedcree was entered up,
of lawto the principleselementarywould be quite contraryand it

under sucha ddethe title bona purchaserto disturb ofand equity,
its Suchsale, validity.had reason to relywho upona decree and

the most mischievousto be attended withfailcould notdecisions
consequences.

this land here in controversy?ofhold any partthe plaintiffCan
Hall, Jr., time of hisat theB.to J.whichThe one-fourth belonged

estate, thatandof hisin the settlementdeath, soldsince beenhas
that sale.to havesee, bynow be held passedmustas weso farpart
lot,Farmer washalf of theof the eastthree-fourthsthe otherBut

decease, claim-and it is nowhisHall, at the time ofB.owned J.by
sixwhoit thishim, representsof plaintiff,bysix-eighthsed under

The defend-B.heirs said Hall.Josephand ofchildrenof the eight
lot, whenone half the Farmerdeed ofit, theunder givenclaimsant

Hall, Jr., but heB.estate ofto the J.asauction belongingatsold
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can hold one fourth in that and the balance he cannot holdonly way,
shows, raised,the isby as the case and soprescription, question

heirs,whether the can now the landthis holdplaintiff, representing
Hal),as itthe creditors of the estate of and whether isJ. B.against

now ofthe the of administration detoduty probate, grantjudge
non,bonis that land benefit ofon estate and thus take this for the

the thatcreditors estateof ?
think,We that there be some within an adminis-must time which

trator must the lands to the debts from thedueappropriate pay
law,estate. at aThe heirs have to all the land and otherright
needed,that is not to ofthe debts and theproperty pay expenses

solvent,estate. If the estate is the land to the heii’sdirectly,goes
needed, debts,liable to be taken from them if adminis-to thepay by

trator. a decree of the land into theUpon insolvency, passes
administrator, ;hands of the the thewith other to debtsproperty pay

but if it is not needed for that when the isestatepurpose, finally
settled, it administrator,not the heirs,does to but thetobelong goes

hadthere been no decree of areWhat thealthough insolvency.
duties administrator,of the and what are the the heirsof inrights
such cases? will the of the heirsWhen revive in such realrights
estate, which has been in the hands of the administrator to debtspay
with, him,if it nothas been for thatappropriated by purpose?
Where is words,the line between these adverse claims? In other
what rule theshall court of in licenses to sellprobate adopt, granting

estate,real to the debts of the «owner?deceasedpay
rule,A cases,which suchin most is thatgeneral theapplies

administrator must sell the land and it in a reasonableappropriate
ceases,time after his else his it theappointment, to and heirsright

inmay and resume or thestep their take wouldtheyrights, rights
had,have but for andthe limited estate of the administrator.special

administrator,theIf thedo not thus of land in a reasonabledispose
time, it,and thus looses his to itof would bedisposeright negligence

creditors,on his and he would liable on his bond to thepart, be for
whatever hishad lost such on or he bethey by part, mayneglect

estate,on the final settlement of the for the of suchvaluecharged
sell, sell,as had as ithe the to was his toproperty, power and duty

did insolvent,but not. This thecould estate wasonly happen,when
or,when it land towas to sell in order the debts.necessary pay By
law, the administrator’s estate the land isin limited hisspecial by

with,itto use to and also limited the reason-debtsnecessity pay by
rule, time,able it athat he must thus use in reasonable after his ap-

is, hasthat neverreasonable time been settled inWhatpointment.
state,this that are of. But the has beensubjectwe aware discussed

in other jurisdictions.considerably
Massachusetts, aIn the refused license tocourt to thegrant

thethe administrator to sell real estate of his intestate for payment
debts, more than fourof because other hadreasons) years(among

Hancock,v.the administration. Scottsince of 13elapsed granting
Jackson, after toJ.,162. the theMass. factopinion, alluding—in
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tothat had settled that an administrator is not bound pleadit been
that, therefore,limitations, fartherand withoutthe statute ofgeneral

it, ato sufferhe orby plead judg-legislation, failing refusingmight
time, and thusto estate at keepment be recovered the anyagainst

‘‘It is fromthe land bound for an indefinite : apparently,period—adds
kind, that the two statutesconsiderations of this the passedlegislature

1788, 66, 1791, statutes, en-of ch. and of these it isch. 28. By
that no held to answer toacted executor or administrator shall be any

suit, thatunless aftercommenced within four years undertaking
* * * thetrust. The effect of that law was to dischargegeneral

heir,lien on the the of fourestate in the hands of the after expiration
and the inthis was one of the ofyears, obviously objects legislature

it.”making
Shed,Anderson, 201,In Brown v. 13 Mass. and in Dawes v. 15

8,Mass. it was held that the executor or administrator wasexpressly
heirs, devisees,to make that ofdefence for the protectionobliged

estate,and of the which he represents,purchasers addinglegatees
in thethat these statutes all interestedwere made for the benefit of

•estate, of executors andas well as for the convenience and safety
administratora anadministrators. And it was held that bypromise

estate, out ofto a due not the demanddebt from the will takepay
themselves,statute,this could notthat bind theyhowever they might

way, thebind the estate that limitation statutein and thus defeat the
had imposed.

Allen, 58,In the executorex Mass. it is held that where15parte,
debts of the testator the amount of the prop­pays beyond personal

ex­statute, after thewithin the four limited he cannoterty years by
toof the a the real estatefour obtain license to sellpiration years,

himself, at time of his ap­reimburse unless the estate remains the
testator,as it at death of without partitionwas the theplication,

themor fromthe heirs devisees and without any conveyanceamong
executor; a rea­or the nor unless he makes the withinapplication

casesonable that in suchtime after his of the debts. Andpayment
;it is the such licensewithin the discretion of court toentirely grant

that it a favorable cir­is not matter of even under the manyright,
enumerated; forcumstances there and in that case the petition

license was denied.
180, Parker,Brown, 172, said,In v. it is C.16 Mass.Thompson

J., are, indeed, thethat the lands of a debtordeceased bycharged
statute, debts, the timewith his but the lien cannot continue beyond
fixed has a tothe same statute within which the creditorby right

his hisIf he does not thuspursue remedy,remedy. pursue
he lien estate. in Emerson v.loses all the real Andupon upon

429, from16 Mass. it is said that the barThompson, arising
statute, 1788, 66,the waivedof could not have been bychap.

alone,executor,the benefit butbecause it is not for hisprovided
also,that their es­for of heirs and devisees in order to discharge

time,a of the de­tates within reasonable from the lien for the debts
state, com-But the statute of that made the fourceased. years,
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frommenee the time of the trust and notice of hisaccepting giving
ad­ours is three from the ofappointment years(while original grant

in thatand case the executor had not his noticeministration,) given
Richmond,as The same Ad­doctrine is held inrequired. ex parte,

ministrator, 2 Pick. 567.
York,A similar rule has been established in New that the execu­

sale,tor or mustadministrator avail himself of the real estate inby
time, so,reasonable and that unless he do his lien the real es­upon

held,tate is lost. it isAnd there that one after the executoryear
office, time,has entered the duties of ahis is reasonable inupon

license,which to for such in samecases. Theapply prin­ordinary
Massachusetts,is there as in but statute of Newciple adopted the

York, makes one timethe within which suits must beyear brought
White,instead of four as in InMassachusetts. Mooers v. 6years

387, Kent, Chancellor,ch.Johns. reviews the authorities and
‘conies to that conclusion and holds that ‘the executor not inought

case to be anto obtain order for the sale of the realany permitted
estate, as to debts which would be barred at that time aby plea
of the statute of limitations” the statutespecial(meaning applying
to and for the that the other ofreason heir or owner theexecutors,)
real estate is entitled to the benefit of that anand such orderplea,

Robinson,would be the means of them it.of Jackson v.depriving
436, effect,4 end.Vi is to the same there hold whattheythough

to matter,seems us to abe reasonable of the that surro­view the
case,jurisdiction of the an error on his begate canhaving part only

of,taken But theon Rev. of that stateappeals. Stats.advantage
have the time and such for license to bechanged require application
made within three after the of administration. Id.years granting

c,note
Massachusetts,In Maine the same rule has been as inadopted

their statute of forlimitations executors the same as in thatbeing
state, Newell, 220, Parris, J.,four In Newell v. 8 Greenl.years.

Maine, 52, 1,in the : “The law of has madesec.opinion says chap.
seised,all the real estate of which die for theany liableperson may

debts, administration,of his and the of but to thepayment charges
duration of that there should be some limitation.liability, certainly

law,It is for the theof of the andunnecessary objectaccomplishment
heirs,it would be inconvenient and to thatextremely embarrassing

effect,this inlien so extensive and its should remain un­paramount
* * *limited, as this is the period beyondyears)(four

debts,which the administrator is no liable for the ofpaymentlonger
it is to be that his administration will thereafter beexpected speedily

circumstances,close,ato unless some renderextraordinarybrought
it to it a further time.” The same doctrine isnecessary keep open

320, Dutton,v. andheld in Newell 14 Maine v. 16SmithBragdon,
Maine 312.

Illinois,In it has been held to the rule establishedby analogy ¡in
be theMaine that license should to ad-Massachustts and no granted

the inministrator the court to sell the real estate of tes-by probate
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tate due,to debts still after thesatisfy of one fromexpiration year
the final settlement of the intestate,accounts of the in the probate
court, unless the case,wouldcircumstancesparticular of some special

itmake the aof court of toduty from theequity, depart general
rule. Lane,Dorman v. 1 Gilman 143.

case,But in that it did not that a final settlement hadappear ever
been administrator,made theby but it that he hadappeared neg-
lected for the of fifteen to aspace execute trust which the lawyears

“him to execute arequired time,in reasonable and this thisdelay,
of this lacheson hisneglect duty, un-gross part, whollyremaining

for,accounted cuts him off from to the benefit ofany thisright ap-
plication.”

In us,the case before we have seen that the administrator obtained
license to sell the real estate. This ofparticular land in-piece was
ventoried as to the $600,estate and atbelonging no in-appraised
considerable sum. The administrator could not have been ignorant

it, nor-have it value,as a of noconcerning passed by, but hav-thing
sold all estate,the rest of the realing so far as he settledappears,

his account,second administration a decree of distribution is made and
the funds in his hands are divided The two withinaccordingly. years
which the land license,could be sold under the No newexpires.
license is for,obtained or and theapplied fifteen thatduring years,

settlement,followed this the administrator lives in the immediate
1861,until his death in when twoneighborhood, moreyears pass

and is'done the administrator,thisby ofnothing representative or by
creditors,the when these heirs of the their in-(six conveyeight),

terest in this land to this who his suitplaintiff, injust seasonbrings
to the tenant fromprevent adversebyholding possession.-

McFarland,It is said ;in v. 26 N. H.Bergin 537 that the provis­
Statutes,ions of the Revised to the administrators of insolvent es­gave

tates, estate,a and limitedspecial to continue until it should be termi­
nated a valid under asale license from theby court of or untilprobate,
the close of the settlement of the estate if a sale should not be neces­

But no,this statement should besary. as it was doubtqualified in­
be,tended and understood to the that theby provision administra­

estate, do,dutytor theshould settle as it is made his to in a reason­
able time.

case, 1846,In this we think the settlement of should be regarded
evident,as the final settlement of the estate. It is that it was so un-

intended,derstood and both at the time and afterwards. In that
view, ceased,the administrator’s interest in it after he settled the estate

unsold;and left this land and it became of the heirspropertythe^
with the of immediate and the creditors haveentry, theirright

land,not the but the administrator forremedy, upon against neglect
it,of But we look at in the otherduty. If this set-suppose light.

1846, settlement,tlement of was not a final and it was understood
made,that a further and final settlement remained to be then the

Lane,v.doctrine of Dorman and the administratorsupra, applies,
with for thestands of fifteenneglected spacechargeable, having
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a which him to execute with-execute trust the lawto requiredyears
time, case, thisshould hold thatand as in that so wein a reasonable

hisof this laches onthis duty, part, remainingdelay, neglect gross
es-to the realcuts him off from any applywholly unexplained right
onthat beintestate in creditorsof his Theway. remedy,wouldtate

bond, and nothis the land.by following
asked, and do notof B. Hall have notBut the creditors Joseph

thisclaim ofthe of an administrator. Theask for appointment
heirs, es-the is of saidunder not creditorsanyopposed byplaintiff

better, an adminis-This defendant would stand astate. no against
holdB. Hall’s do his andtrator of estate who shouldJoseph duty,

creditors,than a move-for the benefit of he now does.the land Such
would not himment help any.

did for anThe court of in thenotprobate petitionright, granting
once, thede non. It at andadministrator bonis should dismissedbe

court, rule,should the of threethat after theadopt expirationprobate
the of estateadministration,from a license to sell realyears granting

inshould not be cases. If has beenadministrationgranted ordinary
then the time for extended tolicense besuspended, maygranting

condition,In due,case of debts not on aorcorrespond. depending
the of will make an administrator to holdorder for theprobatejudge

them,funds to but thethat would not interfere withpay ordinarily,
estate,the lands,of or the interferesale of the if it did sosettling

time,that would be a accord-reason for theproperly, good extending
to the circumstances of each case.ing

But it often that claims that the threehappens are sued within
statute, faith,allowed are itcontested in and is un-years, by good

sold,whether real estatecertain will need to to debts and ex-be pay
until the suit thus is and the costs andpenses, determinedlitigated,

cl,s, a taie ense scer ne which not bo till after the threexp donemay long
have theu if the is established the es-years expired, claim against

tate and costs,recovered for debt it becomeand neces-mayjudgment
with,to sell real estate to it case thesary and in such adminis-pay

sell,should be to for to intrator his license reasonablerequired apply
time after it is that aknown sale is necessary.

estate, course,And so in an insolvent or one in thatadministered
should there be au action of thereview or an decisionfromappeal

commissioner, claim,is,of the as there often and a oflitigation the
,estate,the of a sale of a or all real maythenecessity part depend

whether this claim is allowed in in or disallowedupon whole or part
case,In such if the acts in faith andadministratoraltogether. good

license,also,ashows sufficient reason for the foranddelay, applies
time,to sell in reasonable after it that such sale isbecomes apparent

then the time be extended. But unless there is somenecessary, may
that,reason like we see no reason the same rule shouldgood why

course,not to estates settled well asin the insolvent as toapply
cases, months,others. In such in sixthe debts are allowedordinarily

and must be within two from the of commissionthey years issuing
and no are then the com-suits but beforebrought, everything goes
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missioner; and unless an from thethere should be commis-appeal
sioner, which or awas not within the three case ofadjusted years,
review, which be themay prosecuted insolvency,notwithstanding
there would seem be ato no reason for delay.longer

decide,We do not mean to that license to sellevery application'for
estate,real must be ifgranted for within thenecessarily applied

cases,,three In it is the of the toyears. administratorordinary duty
that,much more than and have his land sold need-proceed ifrapidly

ed and his estate all before the of thesettled up, expirationlong
three years.

case,In this isthere no occasion for the of ad-appointment any
ministrator de bonis non. There would be him do iffor tonothing
he were as the title to this has sincelaud vested inappointed, long
the heirs.

must, therefore,There for the forbe judgment plaintiff six-eighths
lot,of three-fourths the of un-of half the Farmer ten acreeasterly

less fact,there is thatsome of one or the otherquestion mayparty
desire to try.

Sargent v. Currier.

personalA vendee of whoproperty, compelled,is in order to retain the prop-
toerty, an encumbrancedischarge at theexisting purchase,time of may
assumpsit vendor,forbring money thepaid against within six afteryears

thedischarging encumbrance.
B.,A. his tohorse and afterwards it tomortgaged sold C. The horse passed

D.,from toby E.,C. from D. toexchange F.; C., D.,and from E. to E., and
F., ofall thebeing ignorant then,existence of the B.mortgage. by virtue of

F.,his took the horse frommortgage, and sold it at auction on mort-the
for to F.gage, $100.00 G. soon after the horse ofbought $100.00.G. for

F., ;$100.00demandUpon by paidmade G. him and,upon demand made by
Held,B., $100.00.D. E. thatpaid D. could forassumpsitbring money paid

C., $100.00.witninagainst yearssix after the of thepayment

Assumpsit, Currier,by Jacob Levi forSargent against money
27,and had and received. datedmoney Writ 1868.paid, May

: The issue and brief statementPlea of the statute of limita-general
totions. The recover andplaintiff $100claimed interest from June

Carter,2, horse,a Hill,1862. One it to oneowning mortgaged
defendant, 4, 1861;itafterwards sold toand September and in one
time,thator two months after the horse passed by fromexchange,


