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missioner; and unless an from thethere should be commis-appeal
sioner, which or awas not within the three case ofadjusted years,
review, which be themay prosecuted insolvency,notwithstanding
there would seem be ato no reason for delay.longer

decide,We do not mean to that license to sellevery application'for
estate,real must be ifgranted for within thenecessarily applied

cases,,three In it is the of the toyears. administratorordinary duty
that,much more than and have his land sold need-proceed ifrapidly

ed and his estate all before the of thesettled up, expirationlong
three years.

case,In this isthere no occasion for the of ad-appointment any
ministrator de bonis non. There would be him do iffor tonothing
he were as the title to this has sincelaud vested inappointed, long
the heirs.

must, therefore,There for the forbe judgment plaintiff six-eighths
lot,of three-fourths the of un-of half the Farmer ten acreeasterly

less fact,there is thatsome of one or the otherquestion mayparty
desire to try.

Sargent v. Currier.

personalA vendee of whoproperty, compelled,is in order to retain the prop-
toerty, an encumbrancedischarge at theexisting purchase,time of may
assumpsit vendor,forbring money thepaid against within six afteryears

thedischarging encumbrance.
B.,A. his tohorse and afterwards it tomortgaged sold C. The horse passed

D.,from toby E.,C. from D. toexchange F.; C., D.,and from E. to E., and
F., ofall thebeing ignorant then,existence of the B.mortgage. by virtue of

F.,his took the horse frommortgage, and sold it at auction on mort-the
for to F.gage, $100.00 G. soon after the horse ofbought $100.00.G. for

F., ;$100.00demandUpon by paidmade G. him and,upon demand made by
Held,B., $100.00.D. E. thatpaid D. could forassumpsitbring money paid

C., $100.00.witninagainst yearssix after the of thepayment

Assumpsit, Currier,by Jacob Levi forSargent against money
27,and had and received. datedmoney Writ 1868.paid, May

: The issue and brief statementPlea of the statute of limita-general
totions. The recover andplaintiff $100claimed interest from June

Carter,2, horse,a Hill,1862. One it to oneowning mortgaged
defendant, 4, 1861;itafterwards sold toand September and in one
time,thator two months after the horse passed by fromexchange,
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defendant to and the horse afterwardsplaintiff, by passedexchange
Philbrick,to him to oneone and from Hill then tookHodgdon.

the horse on his from and. sold the thehorse onmortgage Hodgdon,
§100, ;2d,for at an auction sale oneJune 1862 Sawyermortgage

the soon afterwards the horsepurchaser.being Hodgdon bought
$100.of and himpaidSawyer

defendant,The Philbrick and were awarenot ofplaintiff, Hodgdon,
the until Hill took theexistence of the hoi’se frommortgage, Hodg-

§100,don. demand made himby PhilbrickUpon paidHodgdon,
Philbrick, $100,and made himupon by plain-demand plaintiff paid

defendant, andtiff made demand on he refused to himpay anything.
sixThis suit was of the sale on theyearsbrought-within mortgage,

Philbrick,and the made to but thanmore sixpayment by plaintiff
ofafter the contract between and defend-plaintiffyears exchange

First,ant. Two were reserved: can forquestions assumpsit money
received,or had and be maintained? isSecondly,paid, plaintiff’s

statuteclaim barred the limitations ?by of.

& forMorrison Stanley, plaintiff.

Iluse,OlarJc& for defendant.

Smith, J. When the defendant horses with theexchanged plain­
tiff, he warranted the title to the horseimpliedly him inbygiven

and the defendant becameexchange; answerable tothereby the
defective,in case the titleplaintiff, proved whether the defendant

not;theknew defect of his title or 1 Par. on ;4thCon. Ed. 457-8
2 Kent’s 478. ThisCom. is notimplied warranty confinedto the

sell, is, in substance,vender’s to but a thatright warranty his title
is and free from all liens and incumbrancesperfect, : See Dresser v.
Ainsworth, 9 619. The Philbrick,Barbour plaintiff, paid whohaving

who the amountpaid topaid requisite relieve theHodgdon, property
entitled,the is defendant,from as the to bemortgage, against re­

as himself the incumbrance. Thehaving dischargedgarded property
notcould have been relieved fromthe without themortgage payment;

therefore,the was not butpayment, voluntary, compulsory: See
J., 308, 311;in Partridge, J.,Exall v. 8 TermGrose p. Wilde in

390,v. 22 Pick.Gleason 393-4. The hasDyke, p. beenplaintiff
to which the ;defendantcompelled pay money, to haveought paid

which, defendant,and as between the and theplaintiff the defendant
“towas liable A berequest ifprimarily pay. may implied, money

abe in aofpaid by to whichperson consequence liability helegal
but from a third tosubject,is which haveperson relievedought him

amount;” 350, 351;himself the 1 Ch. Pl. 13th Am. Ed.by paying
2 Ev. 114. It is the ofGreen. sec. anupon ground implied request,

to maintain athat sureties are allowed count for money paid against
Amidon,their Hunt v. 4 Hill 345, is anprincipals-. au­(N. Y.)

liable,to the that the vendor of incumberedthority ispoint, property
who,ain count for to the ismoney topurchaserpaid, compelled
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also,See,inincumbrance order to retain the :the propertydischarge
;27 Termv. Me. v. 8Partridge,Ticonic Bank 225 ExallSmiley,

; Tanner,308; Ward,v. v. 1718 Vt. 434 Kearney Serg.McIntyre
Rawle, 94; 691,& Francisco v. 2 may,GilmanWright, (Illinois),

theas an to defendant.be favorableauthorityperhaps, regarded
is, forthat the countthe maintainplaintiffOur conclusion may

; bar,not aand that the statute of is becauselimitationsmoney paid
not till the wasthe cause of action did accrue money paid.

consider, beis other count canIt to whether theunnecessary
maintained.

Case discharged.

Amoskeag Manufacturing Company v. Barnes.

executor, of demandAn an the aby againstagreement paymentguaranteeing
assets, notdoes consti-the estate and theadmitting of sufficientpossession

actingtute a created in charac-any fiduciarydebt the executorby “while
ter,” within the of 33 of act.bankrupt‘sec. themeaning

Assumpsit Georgeby CompanyAmoskeag Manufacturing against
Barnes, theThis isA. M. Barnes.executor of Josiahsurviving

decision, de-that thesame case in 48 N. H. 25. Sincereported
is,and thefendant has in replicationpleaded bankruptcy,discharge

character, re-that the was a the nowdebt of and questionfiduciary
character, theserved, withinis whether the debt of awas fiduciary

had no fraudulentof the law. The defendantbankruptmeaning
is im-intent, faithand there was no bad faith unléss badon his part,

Thelaw. other facts in the formerplied by report.appear

Jr.,Y. & forSawyer Sawyer,Geo. plaintiff.

1867,the of it is de-of of the ActBy provisions Bankrupt§33
* **that no theclared debt' contracted by bankrupt

under thecharacter,in a shallwhile befiduciary dischargedacting
act.

8, one1864,the as in theIn of as wellJuly precedingagreement
“8, 1858, char-Nov. the defendant was in such fiduciaryof acting

with theas executor M. He plain-acter” of Josiah Barnes. agreed
itscreditor, estate, totiff, of assetsthe that he sufficient payheld

recovereddebt, that, if debt to beand it should barred as abecome
would,it, heat the their to enforcelaw estate byagainst refraining


