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amakes it nuisance. If a house be built too so of it as ismuchhigh,
Abatement;too shall Dict,,be down.” Bouv. Lawonly pulledhigh

.;9 53 3 Bl.Co. Com. 5­
therefore,are ofWe the that the second of the de­opinion, plea

fendants does not disclose bar to the ofany legal plaintiff’s par­right
tition, either in inor law. In all the states of this asequity country,
well as in the of toEngland, is incidentpower compelling partition
all estates held tenants in common. 1by Washb. R. P. 581. In
this state it is a Morrill,matter of Morrill v. 5 N. H. 136.right.
And it is no aanswer to for that that can­petition purpose, partition
not be made without inconvenience. In the case thepresentgreat
inconvenience is not ifbut it shouldapparent; become so to the

whocommittee have the matter in theirmay underpowers,charge,
the exercise of 228,their and the of chap. 25jungment provisions §

Stats,of the willGen. be foundprobably to be sufficient to obviate
the and to effectuatedifficulty, substantial and betweenjustice equity
tbe parties.

Demurrer sustained.

Petition of New Boston.

the ofBy report Commissioners,the County a of the ofportion expense lay-
out amiing abuilding towns,in tohighway assigne’d paidother was be by
town of F.the under the Stat.,provisions of 62 12.chap. §Gen.

of theOne commissioners was a stockholder in a taxed andcorporation pay-
Hdd,state taxes in the town ofing F. that the commissioner was interest-

;in theed andproceeding disqualified to act andtherein that the ofreport
the commissioners out thelaying must behighway, set aside.

was aThis to set aside the of the com-petition report county
missioners a Boston,out in and NewWeave onlaying highway
the of interest on the of Gilmanground disqualifying part Scrip-

one of tbe board of commissioners. The facts areture, sufficiently
disclosed in the of the court.opinion

Y. Jr.,George & and for theSawyer Sawyer, Wadleigh, peti-
tioners.

Morrison & for theStanley, petitionees.

The was for tbepetitionedhighway largely by people living along
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the line had inover it was laid. Mr. noScripture propertywhich
laid,either of the so far as the lay-towns which it was andthrough

out was thehad no in question.direct interest whatevering concerned
isIt said that the in he was a stock-a whichof corporationagent

holder atwas one was theof the and that hepetitioners, present
that thatand the if laid would benefit corporation.road outhearings,

It from a ofthe evidence that the hasappears corporation capital
§300,000, each,divided that the§100into shares of and on books
said name,"andhis thathad six shares inScripture forty-­standing
five him,shares more had been to which had not beentransferred
recorded on the books the Thisof wascoi’poration. corporation

Nashua,located at and owned its in Francestown. Now thequarry
interest of indeed,the wasMr. in corporation veryScripture slight
and the no direct interest in theitself had be­corporation question

;fore the incommissioners fact more than citizenanyno interest in
the state who would to use the thathave occasion So up­highway.

theon of he was not in thequestion out the road least dis­laying
He thenqualified. not reason of interestby ondisqualifiedbeing

road,the of setquestion the the court will not aside the reportlaying
so far itas relates that heto because be consideredquestion, might
as interested in of how much of theremotely the question expense
of it Holderness,bear. Mitchell v.Francestown shouldbuildiug
29 N. H. 523.

Then as to his interest in of how muchthe of thequestion
thatexpense bear,Francestown we his interestshould was toosay

remote to him. seen how it washave in thedisqualify We slight
which acorporation was the town. The sharesin of thattaxpayer

corporation are and so far as arepersonal taxableappearsproperty,
like other estate to the owner in the town where hepersonal lives.
He therefore was a It isnot in Francestown. said thattaxpayer the
corporation were somein Francestown. To extenttaxpayers they
were; small,but the of each stockholder was very notproportion
more than §0.30 share. have thenWe the of Mr.per testimony

inScripture, which he thatstates that the fact he adistinctly was
stockholder did not him wasoccur to while he the peti-considering
tion, and that in his action he was not in any respect bygoverned
the interest,question of his and oftestimonyfrom the his colleagues,
Mr. Scott,James and Mr. it that had nothey knowl-clearly appears

interested,of in and thatedge Scripture’s any way werebeing they
in offavor the same when firstunanimously camethey to-laying

to consider the after the evidence andgether question arguments
were closed. On this of case maintain thatbranch the we Scripture’s
interest, either in thethe of out orquestion oflaying highway ap-

the was small and remote.veryportioning expense very

Foster, others,The ofJ. Ziba Hoit and for anewpetition high-
in Wearé,the andway towns of New Boston was referred to the

court,at thecounty commissioners the term of supreme 1867.May
At the time of the thisof before the commissioners,petitionhearing
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Boston, thetown of New their andthe by opposedappearedagents,
theirout of the and at same time presentedthelaying highway,

the the of con-to commissioners forth thatpetition expensesetting
townthe would be to theburdensomestructing highway excessively

Boston, thatof New and the of would betown Franeestown greatly
and a of build-benefited that of thethereby, part expensepraying

constructed,the if should be borne Franeestown.bying highway,
The town of Franeestown heard theand was upon questionappeared
of theoutlaying highway.

term, 1868,At the the commissioners made theirMay report,
the aout and of the uponexpenselaying portionhighway assessing

the town of Franeestown. the court.Their wasreport accepted by
toThere was much evidence before the commissioners tending

for, theshow that the the would tend toof roadbuilding prayed
Co.,of athe Franeestownpecuniary corpora-Soapstoneadvantage

Franeestown,tion at to increasedbusiness thembydoing furnishing
offacilities tor the free from their situatedtransportation stone quarry,

near one of the termini theof proposed highway.
the ofAfter the of the it came toacceptance report, knowledge

the the commis-that one ofGilmanpresent petitioners Scripture,
sioners, who sat and out theacted the forupon petition laying high-

was a Thestockholder in Co.way, the Franeestown Soapstone
was taxed in Mr.and taxes Franeestown.corporation Scripturepaid

was, therefore, extent,to in notsome interested thedirectly question,
• assessed,of the amount which bethe town of Franeestownonly might

be laidbut also in the whether or not the shouldquestion, highway
to theout. The to contributeliable taxationcorporation bybeing

road,of the his liable to be affectedwereinterestspecuniarymaking
the decision of theby commissioners.

the wholeThe of interest strikes at the foundation ofobjection
commissioners, ofof the and to the questionnot merelyproceedings

aFraneestown, madeassessment that town was partythe sinceupon
to the and the of the pecuniarymatter allegedoriginal proceedings,

with theto the connectedCo. was oneSoapstone directlyadvantage
not out.whether or the road should be laidquestion,

is no evidence show theThere that present petitionerstotending
interestor cause of Mr. Scripture’shad ofany suspicionknowledge

to showaird is anyin the thereproposed nothing tendinghighway;
law, or, them.fact,in in of now takenthe bywaiver exception

bethe commissionersThe statute is If one ofperemptory.
and didinterested, interestedhe shall not serve. Mr. wasScripture

serve.
had,therefore, If itcourt, matter.has no in theThe discretion

in with thoseit be exercised accordance generalwould probably
tribunal, orthe jurorwhich exclude from the judicial judge,principles

“ theof'commissioner, the eventwho must lose” byeither orgain
as thetobefore him. be -no discriminationThere canproceeding

havethe causeinterest, mayor of the nor whetheramountextent
smallestTheof it.considerationsupon independentbeen‘decided
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interestpecuniary the whodisqualifies is toparty act in the decision
of be,the cause. There can and be,there to noought infringement

Stats,or relaxation of the 6;rule. 63,Gen. ch. Stats.Comp.§
53, 6 ;ch. ;194,Gen. ch.Stats. 22 Bill of ;§ Art. 35Bights,§

Nashua, ;Petition 12 N. H. 425 Holderness,Mitchell v. 29 N. H.of
; Julian,523 Moses v. 45 N. H. 52.

The enteredjudgment the of theupon report commissioners at the
term,trial 1868,May vacated,must be and a

New trial granted.

Manning Cogan* & a. v. & a.

"Where a debtor is arrested in one incounty state, bond,this and hisgives
with the condition to take the poor debtor’s oath in one or toyear, surren-
der ;himself to the thecreditor of the oathtaking before a tribunal in an-
other is not a of thecounty, legal performance condition of the bond.

The act of session, 1864,the oflegislature June was intended to secure an
impartial tribunal to the interested but not toparties, change the rule of

onpractice this subject.
facts,agreedUnder an ofstate submitted to the court theby counsel in a

presmecase, true,the will tocourt such facts be and competent evidence in
case, and,the for them to to determine theweigh, legal questions and inferen-

out ofces them.springing
determine,The court whether the orwill conduct of alanguage or hisparty,

law,counsel, matteramounts to a waiver or as ofestoppel, when the facts
decision,a orto the counsel such otherwise.agreed justifyby

The of waiver and considered.estoppeldoctrine

case,was in anThis an action of debt Francisbybrongfitagreed
Stanwood, Lord, andEben Bobert FrederickC. C. W.Manning,

Allen, bond, 29,defendant and his sureties dated Marchonagainst
1866, to debtor’s oath.take poor

decision,the of this the facts wereFor purposes following agreed
upon:

Boston,are residents of and theThe "Williamplaintiffs Cogan,
York, Sandwich,debtor, a resident of New but of N. H.formerly

* term, 1868,in delivered and theThe this case was June ver-opinionfirst
toDecember, predecessor.Neither was furnished Thismy1868. sum-dict

me, 27,1871.Novemberwas furnishedof both opinions,mary
Reporter.


