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Langley.v.Rowe

his counsel his isequal judgmentPlaintiff’s lien to the taxable costs of upon
protected from set off.any

this, he tookBeyond purchased,as of the whichplaintiff judgment,assignee
it to all the at the time of hissubject equities, existing purchase.

him,a andIf it on was to madeloss arises falls whose it haveduty enquiry,
who or an assign-failed to such Direct notice ofdischarge duty. positive

willment not be insisted on.always
assumed,Generally, it th motionbe it-the to set off onmay power judgments

court,rests in the discretion of the and will be as apurely not exercised
matter of will not be when orand done when theright, inequitable, rights
of affected,others are seriously but will be exercised where will bejustice

promoted,greatly

interest,Towde,J. Rowe—and Levi inG. inAugustus plaintiff
matterthe of Thomas Langley.

term, 1869,At the October the recovered Theplaintiff judgment.
defendant moved to set aoff that recoveredagainst judgment judgment

one term, 1866,Melcher said at theby Rowe whichagainst January
was to said defendant. The counsel aassigned plaintiff’s claimed

costs,onlien Rowe’s for the taxable and also resisted thejudgment,
motion,defendant’s on the L.that G. Towle wasground assignee

and real owner of Rowe’s A commissioner thejudgment. reported
facts as follows:

note,The Melcher was aon and amounted to aboutjudgment three
hundred 25, 1866,dollars. The was dated andassignment January

dollars,the consideration was andtwenty-five an toagreement pay
all counsel fees in the action. The suit Rowe v. wasLangley

faith,in without eitherassigned by orknowledge Rowe Towlegood
9,of the of Melcher’s 1867,April the ofassignment dayjudgment,

its The in favor of wasentry. Rowe for one hundred andjudgment
dollars; and thethirty consideration of the was anassignment

Towle,ofaccount dollars in favor ofseventy-seven and one of
dollarstwenty-three which Towle to had nopay.agreed Langley

of the from Rowe topersonal Towle until theknowledge assignment
term, ; suit,October 1869 at the of theentry Rowe aalthough

Towle,notice interest,”“Levi G. plaintiff in was theput upon
docket. But said Towle did not before the auditor asappear party

witness,or nor was mention made of said atany theassignment
former is case,The case made a of this andhearing. part bemay

referred to the The of lawby on theparties. questions abovearising
case to the were forby reserved the whole court.agreed parties

Towle, defendant,C. andU. Bell for referred the court An-to
Varrell, 20; Richardson,drews v. N.46 H. v.Goodwin 44 N. H.

; Little,125 ; Carlisle,v. N.Sanborn 3 H. 539 v. 6 N. H.Woods
28.
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interest, &cited v. Bostonfor in CurrierWiggin, plaintiff
424;225;Railroad, Gillen, N. H.N. H. 44Maine 37 Jordan v.

;Richardson, Bellows,44 H. v.Goodwinv. 4 N.ShapleyN. 125
H. 347.

Nesmith, tocan be no asJ. Under our there questionpractice,
the a lienof counsel to plaintiff’splaintiff’s mponright judg­legal
ment amount costs. lien will beto-the of his taxable Suchequal

in formfrom set-off the-defendant couldto whichprotected any any
;Bellows, v.be v. 347 Bostonentitled. 4 N. H. CurrierShapley

;Railroad, Wells, Hatch,& N.Maine 37 H. 225 v. N.Adm’r 43
H. 246.

a theThe defendant .nominalpurchased,Langley, judgment.against
Eowe than tookmore a before the realplaintiff Towleyear plaintiff

his of Eowe’s of theaction said defendant.assignment right against
Mel.cher, itsThe in the of beforename pur-original judgment being

init a mutualchase could not file asby seLoffLangley, Langley
intothis action. The claim theplaintiff’s passed judgment,having

arises, bewhether two can m.owquestion aforesaidthe judgments
either set off each other.or equitablylegally, against

ofhe a hisThe in interest bona holderisplaintiff says judg­fide
value, source,ment for notice from defendantanyand without that

,of .as­was the owner the Melcher he 'becamewhen thejudgment,
rule,to a es­of Rowe’s of action. familiar wellsignee right According

oftablished our when became .theby plaintiff assigneepractice,
it,action,of he took it to all atthis subject defences againstright

the 27 N. H.of .the v. 269.Thompsontime assignment. Emery,
or bindA will the who has knowl­party, .suchpurchase assignment

en­circumstances, as onof facts and to theput .assigneeedge ought
nor need the as­notice thereof is unnecessary,quiry. Special

Meghaninstrument, v.the or evidence.anyexhibit othersignee
;64; Van Allen, 12Mills, 9 Johns.Johns. Anderson v. 343

;17; & 137 onv. 8 Greenl. 14 Rawle Hill.Woodbridge,Davenport Serg.
Little, ;450; N. 23 v.Sales, 448 13 H.Cameron v. Jordanand

;Gillen, 144 N. H. 428 on 197.Par. Con.
cases,the toIt is the of before in suchduty purchasingassignee,

arises, him, ita on dutymake loss it fallsenquiries, and if whose
not Mang­was to have made the and made them.enquiries, who has

Dixon, 82, on thisles 18 & case point.v. Law Eq. leadingaEng.
notwill defeat where the holder .ofpreviousSo assignment right,

thereof,a set it.a has as owner to off anoth­againstjudgment right,
er himself. of latterAn judgmentthejudgment against assignment

divest him of The of thedoes not latter judg­that assigneeright.
v.takement is deemed to it to allsubject equities, Chamberlin

353; Powers, 3v.3 Cow. Utica Insurance PaigeDay, Company
tostate365. These two cases a facts similarNew discloseYork of
aheld,it maythe before us. been debtor .off-setSo has thatacase

isthe ofdemand the suit in name theassignee,against though .the
1 424.Corser v. Wash. C.Craig, C.assignor.
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35,In v. 23 N. H. and in v. Richard­Wright GoodwinCobleigh,
son, understand,counsel, off-setcited the toweby judg­right
ments, even when not stand the same nominal par­do betweenthey
ties, exist,is a of our statuteto under fair constructionrecognized

court, as aon this It a ais to be exercisedsubject. by sittingright
discretion,court law and willof ex and theirwithingratia, wholly

not be enforced thewhen will not be or whenequity promoted,
of others will berights seriously infringed.

ofof theCourts follow same rules on the subjectequity general
off', law,set as courts 3of 1 Duncan237. v.Atkyns Rep. Lyon,

351; 63;194;Munroe,Johnson Ch. 1 Ben. 14 Johnson Rep.
4 Conn. 302. reasonWhere is to be doneRep. injustice bylikely
■ofthe of one of the law in­courts of sometimesinsolvency parties,

cited,their al­terpose See the above cases lastequitable powers.
so 1 Peere Williams There is to be325. thisRep. only principle

that a in ofis entitled to a as a matterregarded, party set offequity
and courts of alaw allow set off of as beforeright only,judgments

Hart,ex v.gratia. 14 63.suggested, Simpson Johnson Rep.
rules,Governed the aforesaid we think will beby justice promot-

ed record,between the to theparties first, by plaintiff'Toallowing
receive his Second,costs of suit. defendant set off hislegal may
Melcher toclaim the amountjudgment, plaintiff’sagainst limiting

out,what §25.00,he viz. costsactually with the actualpaid together
■ defendant, or forpaid by which he thebecame liable in obtaining' Melcher with interest on these sums from the time ofjudgment pay-
ment to the rendition in theup of this case. Ifjudgment necessary,
clerk be commissioner tomay costs,adjust and accordingdamages
to this order.

Willey v. Paul.

Whore the a boat is it to fulfilusinglessee of a contract with a third person,
lessor, cannot,and it taken from him theis he in an action ofwrongfully by

fortrespass, what he lost fromdamages byrecover thus com-being prevented
contract, if nothis such are in thepleting damages averred dec.specially

lara-tion.

Paul,Trespass, Eeuben for that theWilleyby Henryagainst
“&c.,&c., force, &c.,defendant at with aon certain boat or gondola

dollars,of the of the value of fivehundred then and thereplaintiff
chains,andtook and carried the cables andaway, plaintiff’s ropes,

same, broke, overboard,then thereof the and threwmoorings


