June, 1870.7 WILLEY ». PAUL. 897

In Wright v. Oobleigh, 23 N. H. 85, and in Goodwin v. Richard-
son, cited by counsel, we understand, the right to off-set judg-
ments, even when they do not stand between the same nominal par-
ties, is recognized to exist, under a fair construction of our statute
on this subject. It is a right to be exercised by a court, sitting as a
court of law ex gratia, and wholly within their discretion, and will
not be enforced when equity will not be promoted, or when the
rights of others will be seriously infringed.

Courts of equity follow the same general rules on the subject of

set off, as courts of law, 1 Atkyns Rep 237. Duncan v. Lyon, 3
Johuson Ch. 351; 1 Ben. Munroe, 194; 14 Johnson Rep. 63;
4 Conn. Rep. 302. Where injustice is liker to be done by reason
-of the insolvency of one of the parties, courts of law sometimes in-
terpose their equitable powers. See the above cases last cited, al-
so 1 Peere Williams Rep. 325. There is only this principle to be
regarded, that & party in equity is entitled to a set off as a matter of
110*111: and courts of law allow a scb off of judgments only, as before
sugaested ex gratia. Simpson v. Haxt, 14 Johnson Rep. 63. |

Governed by the aforesaid rules, we think justice will be promot-
ed between the parties to the record, first, by allowing plaintiff to
receive his legal costs of suit. Second, defendant may set off his
Melcher Judrrment against pl&llltlﬂ 8 cLum limiting the amount to
what he actually pald out, viz. $25.00, together with the actual costs
‘paid by defendant, or for which hLe bec,a,me liable in obtaining the
“Melcher judgment wmh interest on these sums from the time of pay-
ment up to the rendition of judgment in this case. If necessary, the
clerk may be commissioner to adjust damages and costs, according
to this order.
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Where the lessee of a boat is using it to fulfit a contract with a third person,
and it is wrongfully taken from him by the lessor, he cannot, in an action of
trespass, recover damages for what he lost by thus being prevented from com- |
pleting his contract, if such damuges are not specially averred in the dec-
lara-tion.

Trespass, by Reuben Willey against Henry Paul, for that the
defendant at &c on &c., with f01ce &c., ¢ a certain boat or gondola
of the plaintiff of the value of five hundred dollars, then and there
took and carried away, and the plaintiff’s ropes, chains, cables and
moorings of the same, then and there broke, threw overboard,
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injured, destroyed and carried away, and other wrongs to the plaintiff,
then and there did against the peace and to the damage of plaintiff,”
&c. It appeared that plaintiff was engaged in raising a cargo of
iron that was sunk in the river near Portsmouth, under a written
contract, by which he was to have a specitied price per ton for all
the iron raised, and that he hired the defendant’s boat, and moored
it over the iron. and then raised the iron into this boat, from which
it was taken and carried to the wharf. It appeared that after plaintiff
had used the boat some three or four weeks in that way the defend-
ant came and took the boat away without plaintiff’s consent, and
against his wishes, and that plaintiff was unable to procure another
boat in its stead; and the question was, as to what the origiral
contract was, and whether defendant had taken the boat, before tle
expiration of the time, for which it had been hired. The court
instructed the jury that if they found that the plaintiff was entitled
to recover, they might assess damages for the wrongful taking of the
hoat and for any of the plaintifi’s property which the defendant
wrongfully injured or carried away in taking the boat, and might
also give the plaintiff such damages as would compensate him for
what he lost by thus being prevented from performing and completing
his contract to raise the iron. To which last instructions concerning
the iron contract, defendant excepted. The jury found a verdict for
plaintiff, and by direction of the court they stated the amount of
damages which they assessed for the wrongful taking of the boat and
other property of the plaintiff, in one sum and the amount assessed
as damages for being prevented from completing the iron contract by
itself.

Hatch, for plaintiff.
Small, and J. G. Hall, for defendant.

Surra, J. Flanders v. Grand Trunk Railway Company, (Coos
July term, 1868,) was an action on the case against common carriers
for failure;to deliver freight within a reasonable time. It was there
held that the plaintiff could not recover damages for the loss occa-
sioned by the failure to fulfill a contract with a third person for the
sale of the freight, if such damages were not specially averred in
the declaration : see also, 2 Greenl. Ev.sec. 254 ; 1Chitty Pl. 395-397.

The same principle should be applied in actions of trespass,
and is decisive of the present case. It would be unreasonable to
hold that notice of the claim for these special dameges was given by
the use of such a vague and indefinite expression as ¢‘alia enormia.”

Ward v. Smith, 11 Price 19, cited by plaintiff, is not in point;
neither in that case, or in Roberts v. Graham, 6 Wallace 578, was
the plaintiff allowed to recover under a general averment, damages
on account of any contract between himself and a third person.

Plaintiff should remit the special damages.




