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Pike.v.*State

al-degree,the firstofis murderMurder committed in aperpetrating robbery
kill.todesignand premeditatednot with a deliberatethough committed

“ ofandwilfullyindictment, feloniously,anUnder that the accusedalleging
a verdictreturnthemurder,” mayjuryhis malice did kill andaforethought,

“ deliberateof murder byof proofof murder iu the firsteuilty degree” upon
J., J.,and premeditated dissenting.)and Smithkilling. (Doe

“ mur-ofofindictment, guiltyreturn a verdictUnder such an the jury may
rob-perpetratingder inin the murder committedfirst ofdegree” upon proof

bery.
matteris achallenge,The oforder in which exercise the rightshallparties

within the discretion the at the trial term.of court
in con-madewas“indifferent,”Whether whether a confessiona is andjuror

the judgedecidedinducements, fact, byto besequence of are ofquestions
trial; finding.at and no lies to hisexceptionthepresiding

to beenoughAn not strongformed one as a“impression” by juror,called
evidence,theofto a fulllikely hearinga candidprevent judgment upon

does not juror.iiim to be sworn as adisqualify
influencetheintoxicated, or underwitness thatAny a wasmay testify, person

of intoxicating liquor.
respon-of awitness,The to theopinion sanityof a wht notan asexpert,is

dent, the respondent’sofis formed from observationincompetent, although
J.,andappearance conduct. dissenting.)(Doe,

hadrespondentWhether there and whether ais such a disease as dipsomania,
dis-disease, of suchthat the productand whether an act done him wasby

ease, are questions of fact for the jury.
is asanityThe the court to that therespondent requested charge, respondent’s

nodoubt; there isthatfact to be the state all reasonableproved by beyond
aasthe juryof withlegal presumption weightwhich can havesanity, any

is a; and,matter law of whichof that there is no legal presumption sanity
evidence, law,which, thesubstitute for or as a matter of affects burden of

in criminal cases. The court declined so to instruct theproof butjury;
them, presumed sane,instructed “that of mature is toevery person age be

until there is to but when there istending insanity,evidence show evidence
side,from either to then thecoming insanity,show statetending must

Held,the thatsatisfy prisonerreasonable doubt the is sane.”jury beyond
thethat had no ofrespondent ground exception.

murder,Indictment L. PikeJosiah for tried beforeagainst Perley,

* 1869,term,This case was Junedecided and.should have in 48appeared
It Jones,N. H. was examined and inre-affirmed State v. JuneRockingham

term, 1871.
Reporter.
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was foundDoe, J., term, TheJ., 1868. defendantand OctoberC.
the indictment:of murder in the first upon followingdegree,guilty

HAMPSHIRE,OF NEW“STATE
Rockingham, ss.

Portsmouth, andcourt, withinatAt the holdenjudicialsupreme
ofaforesaid, thirdthe Tuesdayfor the of on-county Rockingham,

andOctober, hundredin the of Lord oneour thousandyear eight
uponthe state of New Hampshirethe forjurorssixty-eight, grand

in thePike,L. late of Newburyport,their oath that Josiahpresent
Massachusetts, onyeoman,of Essex and commonwealth ofcounty

one thousandof in the of our Lord eightthe seventh day May, year
Falls, of Rock-in thehundred and at countyHamptonsixty-eight,

arms, one Thomasaforesaid, in andwith' force and uponingham
didBrown, and of his malicewilfully aforethought,feloniously,

Pike, axea ceitainthat L. withmake amassault —and the said Josiah
Pike, indollar, he, L.the saidthe value of oiie which Josiahof

there; him,held, Thomashands, the saidhis then and had andboth
him, Thom-Broivn, the saidthe head ofin and the left side ofupon

his maliceBrown, there, and ofthen andas feloniously, wilfully
Broivnthe saiddid strike and togivingaforethought, Thomasbeat —

aforesaid, inaforesaid,there, axe and thebythen and with the stroke
him,aforesaid, the head ofin and the left side ofthe manner upon

, fourofBroivn, wound of thethe said Thomas one mortal length
wound,inch, mortalone of which saidinches and of the ofdepth

aforesaid,Brown, said of Maythe said Thomas from the seventh day
ofsame monthaforesaid, of thein until the thirteenth daythe year

aforesaid,aforesaid, didat Falls languish,in the HamptonMay, year
afore-of Maywhich said thirteenth dayand" did live—onlanguishing

Brown,said, aforesaid, at Hamptonsaidin the the Thomas3'ear
aforesaid, the woundofthe ofFalls in said county Rockingham;

aforesaid died.
aforesaid, doaforesaid, saytheir oath“And so the jurors upon

Brown, thehim, onPike, Thomasthe saidthat the said Josiah L.
aforesaid, ataforesaid, Hamp-in theof yearsaid seventh day May

in manneraforesaid, ofin said countyFalls the Rockingham,ton
afore-,aforesaid, maliceand of hisform wilfullyand feloniously,

of the statutethe formand murder. to indid kill Contrarythought,
and of thetheandcase made and peace dignitysuch provided, against

state.”
mur-if the defendantthe thatinstructed juryThe Chief justice

or in per-and killing,said Brown deliberate premeditateddered by
be,shouldthe verdictrobbery,toor perpetrateattemptingpetrating

to which instructionsin the firstof murder degree; defendant*guilty
in attend-all the jurorswithoutA was obtained callingjuryexcepted.
defendantThesixteen.defendant challengedance. The peremptorily
asido one-the state to setof the courtto the allowingrulingexcepted

cause, been examined onafter he hadwithout assigningjuror
had statedsides, counseland defendant’sbothoncounseloath by
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adid his as Itthat not to sworn was with-object juror.they being
that’ was a relation of onein of the court this jurorthe knowledge

as testified asof the defendant’s counsel. J. F. drawn juror,Tenney,
in the and from them de-follows : “Ireád the newspaperreports

rived that the defendant was thosethe impression guilty. Taking
; but lit-to be true I should think the defendant Ireports payguilty

thewhat I read intle attention to such reports; notwithstanding
it, Iand the I received from the ofnewspaper, impression reading

;the withoutthink I could the defendant on evidence prejudicetry
which meI think I have no or avouIdimpression preventopinion

from him on the evidence.”impartiallytrying
as matter of fact that saidthis the court foundUpon testimony

indifferent, as aAvas and he was sworn and defendantjuror,Tenney
excepted.

Leavitt, of the to Avhiehdefendant was committedOne keeper jail
a no that I toldtestified as íoÍIoavs: “I’ve recollectionby magistrate,

;him it him if there an hewould be better for was foundaccomplice
anhave inferred that it Avouldbe better for him ifmay accomplice

so,were him but I have no recol-found. I have toldpossibly may
lection of it. I did not’ at time hold out inducement to himany any
to a themake confession. At the time he made statement and be-

it, it,fore he made I told him I be to to and ittestifymight obliged
him.”might go against

this that athe court ruled confession made de-Upon testimony by
fendant to not inLeavitt Avas made of inducement heldconsequence

Leavitt,out and Leavitt was alloAveclto to such confessionby testify
and defendant excepted.

Witnesses, state, that,allowed for thenot Avere toexperts, testify
AVas, ;times, not, did,at different and Avas intoxicated anddefendant

not,and did to the influence ofbe under liquor,appear intoxicating
Witnesses,and called thedefendant not experts,excepted. by

defendant not to that from their observations ofAvere alloived testify
murder,his and conduct before the formedtheyappearance alleged

insane,the Avas andthat he defendant excepted.opinion
defendant, that a- fewA witness testified beforecalled by days

murder, inthe the defendant came to the Avitness’shopalleged
there, and that Avit­and said and did various theNewburyport, things

defendant offeiedness shut his and started to Theaway.up shop go
to the of his histhis witness that reasonprove up shopby shutting

was that he was afraid of defendant onand to away,starting go
and conduct on thataccount of his excited and wild appearance

and defendantoccasion. The court excluded the evidence excepted.
to the andAnother defendant testified appearancewitness called by

time retired to the sameconduct defendant at another Avhen theyof
rose after defendant Aventtobed in the and that witnesse,Aenmg,

The defendant offered toand went to in another bed.sleep, sleep
to another bed Avasthat the reason of histhis Avitnessprove by going

andof his excited Avildthat he Avasafraid of defendant on account
thethat The court excludedand conduct on occasion.appearance

excepted.evidence and defendant
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that theThe counsel claimed defendsnt was irresponsibledefendant’s
The courta of calledreason ofby species insanity dipsomania.

defendant, that, foundas the if theyinstructed the jury, byrequested
a wouldthat the killed Brown in manner that be criminaldefendant

“be notand unlawful if the defendant were sane—the verdict should
if the was the orreason ofby insanity” offspringguilty killing
defendant; normental disease in the that neither delusionofproduct

and innor orof cunning planningknowledge right wrong, design
detection, norand the and orkilling escaping avoidingexecuting

transact orto or to labor or businessability acquaintances,recognize
is, law, disease;affairs, a butas a of test of mentalmattermanage

are mattersthat all and all tests of mental disease purelysymptoms
toof fact determined the jury.”be by *

is such aThe court also instructed the that whether therejury
disease,hadmental as and whether defendant thatdipsomania,disease
disease,ofand the of Brown was the suchwhether productkilling

were fact for the to which instruction the defendantofquestions jury,
excepted.

the that theThe the court to instruct jurydefendant requested
the defendant to commit crimemental ofsanity anycapacity—the

thea fact to be state beyondin the indictment—is proved bycharged
all is no of sanity,reasonable doubt: that there presumptionlegal

law;the as a matter of thatwhich can have with juryany weight
ais of which is substitute forthere sanityno presumptionlegal

evidence, law,which, a theas matter of affects burden of proofor
instruct andin The declined so to thecriminal cases. court jury

defendant excepted.
isthat of matureThe court instructed the jury every person age
;sane, tountil there is evidence show insanityto bepresumed tending

but when from side to showthere is evidence eithercoming tending
the reasonable doubtsatisfythen the state mustinsanity, jury beyond

sane;that the the ex-is to which instructions defendantprisoner
cepted.

verdict,theThe moved to set aside the court overruleddefendant
motion, this wasthe the defendant filed bill of whichand. exceptions,

byallowed the court.signedand

Frink, forGoodall and respondent.

Solicitor, forand state.GeneralAttorney

“Smith, torture,All murder committedJ. by poison, starving,
other andor deliberate or committed inpremeditated per-killing,

or to orattempting perpetrate,.arson,petrating rape, robbery burg-

* inThese were held correct note,instructions State v. Jones. anteSee
399.page

Reporter.
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firstof thenotand all murderfirstmurder of theis degree;lary,
264, sec. 1.ch.Gen. Stat.is-of the second degree.”degree

shall,“ murder, theyoffindIf shall any person guiltythe jury
or secondthe firstverdict, degree.”also it is offind whethertheirby

264, sec. 2.ch.Gen. Stat.
murder,forto an indictmentshall“If plead guiltyany person
the de-shall determinethe offenceofthe court having cognizance

264, sec. 3.ch.Gen. Stat.gree.”
“ xxe-is notitofthe death any person,forIn indictments causing

thewhichor the means bymanner inforth the whichto setccessary
in-sufficient,caused; in everyisbut itwasdeath of the deceased

feloniously-didthat the defendantmurder todictment for charge
the deceas-kill and murderhis maliceand ofwilfully, aforethought,

the de-thattofored, indictment chargeand in every manslaughter
ch.feloniously deceased.” Gen. Stat.slayand thekillfendant did

242, sec. 14.
inthat murder committedthetakes positionI. The respondent

unless com-the firstis not murder ofa robbery degreeperpetrating
to kill.a andmitted with deliberate pi-emeditated design

‘‘ Stat.,1, 264,in ch'. Gen.The murder” sec.This is untenable. term
mur.wereof whichintended include all kinds unlawfulis to killing

“ whichlaw, offenceswords the severalat common or in otherder
murder,” at commonofunder the denominationare included general

en-wasa man while thelaw the of slayerlaw. At common killing
ain was murder.robberyperpetratinggaged

beof shouldthat thisThe did not intend specieslegislature killing
deliberate,abymuider of the first whenonly accompanieddegree

kill; a neces-had beenif such ato forpremeditated, designdesign
the latterthe firstto constitute murder ofsary degree,ingredient

added.of fii-stwould xxothave beeixsectionpart
the firstmurder ofof a wasIf ixxthe robbery,perpetrationkilling
alreadya it waswith suchwhexxonly accompanied design,degree

‘‘ kill-andincluded under the words other deliberate premeditated
said about it.and further xxeedhave beening,” nothing

read substantiallywoxxldfirst as construed respondexxtbySection
‘ kill-axxdmurder conxmitted" deliberate premeditatedthus : ‘All by

iix perpe-andor committed deliberate premeditated killingbying,
think the mean-of the first Weis murderrebbery, degree.”trating

‘‘ Alltheof the scctioxxbetter expressed by following reading:ing
law,atmurder commonkinds of unlawful which constitxxtedkilling

andtorture, deliberateor other pre-if committed by poison, starving,
toormeditated or if committed in attemptingperpetratingkilling,

thisarson, constitute underorrobberyperpetrate rape, burglary,
; of uxxlawfxxlstatute, all other kixxdsfirst andmux-derof the degree

thislaw, underconstitutemurder at commonwhich constitutedkilling
statute, murder of the second degree.”

anddeliberate premedi-II. murder byDid the indictment charge
toxxot, instructionsIf thetated inor robbery?killing, perpetrating

the were erroneous.jxxry
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is'inThe indictment the form statute Stat.byprescribed (Gen.
law'form, the'242,ck. sec. This is the common and probably14).

state, before, since, statute divid-one Used in this the'only either or
that severalmurder into two personsWeing presumedegrees'.

in thestate,whohave in of murderbeen executed this were convicted
first a and similar instructions.under similar indictment upondegree

But, facts, a maynotwithstanding'these plausible argument be.
notmade in of the that this indictment does charge'position,support

that, therefore,murder and anddeliberateby premeditated killing,
murder in theof such will not a ofproof verdictjustifykilling

first thisunder indictment.degree
23, 8th,Prior t'o the homicides-werestatute of all feloniousHenry

of one sort. homicidesThat statute made a distinction between
“ sed,”'andcommitted malice not so' com­of thosewilfully,. prepen

“term, murder,” themitted. The former are now thebydesignated
‘‘ man­latter The been inhasby chargingmanslaughter,” practice

or “wil­to the act to liave beendoneslaughter “’feloniously,”allege
and in to it havebeen donefully murder tofeloniously;” allegecharging

“ Theand of wordshis'malicefeloniously, wilfully; aforethought.”
“ settled,amalice in lawacquired meaningaforethought,” agolong
somewhat from their In theirdifferent legalpopular signiflTcatiou.
sense, these to kill the de­words do not an actual intentionimport

“ Malice, sense, means'hatred,ceased'. in it ill-­its popularalthough
will, another, sense, aor its has differ­veryto inhostility yet, legal
ent the ‘a motivewell words—‘perhaps expressed bymeaning,” wrong

“kind;” act,of the an injuriousit wilful ofany signifies doing
“ sowithout lawful “is notexcuse.” malice prop­So aforethought”

asor' to theerly anymalevolence deceased inspite particular*, evil
design in the dictate of a andwicked depravedgeneral; malignant
heart; beun male and it eitherchose; nraydisposition afaire'un “Com,law,” notor in' 4 198. It doesBlackstoneexpress implied

themean premeditated hatred or personpersonal againstrevenge
which,killed; ifbut it means that kind of unlawful per­purpose,

mischief, With thosein, as ifsevered must such accompaiuedproduce
wicked, isheartcircumstances that show the to be perversely adjudg­

ReginaDenman, ined to C. v.be malice Lord J.ofproof prepense.”
616.8 &Tyler, Payne,Car.

have been enacteda recent statutesWithin comparatively period
riOwin similar to the statute in force-this and other jurisdictions,

“here, ofof murder under the' head mur-certain' kindsclassifying
“der and other under murder of thethe first all kindsof degree,”

;” inthere a wide difference the punishmentssecond beingdegree
the'for twothe statutebyprovided degrees.

“ ha the stat-and usedwords deliberate premeditatedThe killing”
“than the maliceexpressionute mean moreobviously something

anin its they importconstrued signification;aforethought” legal
ofto take the life the deceased.intent

statute, a indicted forthe of this can respondent,Since passage
“ of murder in themalice be convictedmurder with aforethought,”

“ andof deliberateupon premeditated killing?”first proofdegree



405June, v. PIKE.STATE1870.3

thancannot riseit is that the streamOn one highertbo hand urged
indictment; that, asfountain, theits cannot beyondthe verdict go

the de-more thanan shall not recoverin of debt theaction plaintiff
declaration, even for de-havemand laid in nor thatthe judgment

asand circumstancesmand such factshis declarationunless alleges
theit, the state cannot askto in casesshow him so criminalentitled

he hasof with whichan offenceto find thejury respondent guilty
; which affects the punish-that circumstanceeverynot been charged

indictment; that,in thement as law must bebyprovided alleged
of ofa for propertywhen a statute larcenyprescribes punishment

dollars, for lar-severe than thatthe of more prescribedvalue twenty
260,value, ch. sects.under that Gen.of Stat.ceny 3-5,)property (see

the an ofthe trial of indictment larcenycannotjury upon alleging
the ofof fifteen dollars findof the value respondent guiltyproperty

dollars, or, do,if theyof the value of twenty-fivepropertystealing
forthe sentence lesscourt can inflict the stealingonly prescribed

value;in theformerlythan that premedita-twenty-dollars although
need havetion the and therefore not beendid not affect punishment,

it,it, mustaffects the indictment elseif it nowalleged, allegeyet,
it; are,two murderthe that whether thecannot find ofjury degrees

not,crimes ordistinct and different yet prac-technically speaking,
them, so far as thethere a wider betweentically punishmentis gulf

concerned, two offencesknown tois than between other kindredany
law,the between life and death.the difference thatbeing

On hand it the statute creates no new of-the other is thaturged
; of first of the secondfence the and murder arethat murder degree

crimes,not two the statute murder into twodistinct merely dividing
ofthe the crime isthat the forpunishment gradedegrees; higher

all is thenot that which the statute does to milderprovidechanged;
of allof murder the secondforpunishment imprisonment degree,

; statute on-death themurder before been thatpunishable byhaving
which, if thefound shallly specifies by jury, requirecertain things,

; while,tothem a the death ifto verdictin subjecting prisonerbring
found, shall oneare not the verdict bethey imprison-so authorizing

ment merely.
is the lat­in favor ofThe of authority decidedlynumerical weight

Verrill,in Maine v.ter view. decisionsIt is sustained by (State
&7 W.Flanagan,54 Maine 408 v. S.in;) Pennsylvania (Com

Massachusetts, Com., 12 155 in Texasv. Allenin ;)415 ;) (Green
310, 2in Va. CasesState,Gehrke v. 13 Texas 568;) Virginia (1

v. Mur­and in387,Va. CaliforniaCases 14 Grattan (People592,)
ofa the court inalso, of majority10 decisionsray, byCalif. 309 ;)

413, and in Ten­New 37 Y.York v. People, 685,)N.(Fitzgerald
same isState, 514 and the doctrinenessee 8v. ;)Yerger(Mitchell

39 N. Y. 245.v. Thein York in Kennedy People,re-affirmed New
Jones, Mis­v.the decision inOn the are Statesideopposite 20
in that58, the(basedsouri practiceupon state;)in degreegreat

;4, 500 which hasState, Iowaand the in v. Greene)decision Fonts (G.
overruled, case ofin thebeen if not subsequentseriously questioned,
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Johnson, areState v. 8 Iowa 525. There also the opin­dissenting
534;J., J.,Peck,ions of 8 and Bacon 37 N. 685.Y.p. p.Yerger,

Wharton, Law,in his and in onAmerican his workCriminal
homicide, state,the rule for the with-down contended butlays by

Law,out 1any discussion: Wharton Am. Crim. sec. 1115.See
Procedure,in his on discusseswork Criminal theBishop, question

and of the 2in favor view.oppositeelaborately, argues strongly
Procedure, Ed.,onBishop Criminal 1st sec’s 562-597 : Bishop’s

Law,First theBook of sec. 401.
242,It ofbe whether section 14questionable chap. Gen.may

Stat., murder,of for thethe form indictment can availprescribing
state on this not that wordsThat statute does thepoint. provide

murder,“malice m indictments for shall bewhen usedaforethought,”
to their In the ofconstrued absencepopularaccording meaning.
words,asuch a definite atthese acquiredproviso, having meaning

law, mean­common must understood as this common lawbe having
statute,affixed to them when used in the suching although legal

sense,differ their or from theirfrom litoralmay meaningmeaning
; Wilson,when N. H.used in common conversation v. 1See Mayo

53, ; Blackbourne, 242,N. H.Thurber 1 245.p.55 v.p.
If, not,then, a de-these words do in their legal meaning, imply

kill, can be asliberate and to construedpremeditated theydesign
a thesuch becausemerelysufficiently charging legislaturedesign,

their theirhas authorized use in ?meaninglegal
offence,And, do can the au-if not thatthey legislaturecharge

thorize a that under this form of indictment?conviction for offence
to thehas a have offenceThe accused constitutional plainlyright

theand in indictment: 1 ondescribed See Crim.substantially Bishop
Ed.,Procedure,inal 1st sec’s 403-406.

that,think, indictment,of under this theA the courtmajority
of in firstcan be murder the uponconvictedrespondent degree

he Brown deliberate and kill-that murdered by premeditatedproof
view;; to and am toI am to assent this I authorized sayunableing

the of the onthat Doe does not concur in opinion majorityJudge
this point.

indictmeut, the mur-this can be convicted ofUnder respondent
murder committed in theder in the first ofproof per-upondegree

The “malice in theirof a mordspetration robbery. aforethought,”
sense, the motive to be in suchwell describe provednecessarylegal

held, thecase, which, does not idea of aa as have involvewe just
kill deceased.to thedeliberate and premeditated design

of the twothe statute stateIII. The constitutionality allowing
Wilson,inbeen affirmed State v.has justperemptory challenges

; also, Mass. 412.v. 103Dorsey,N H. see48 398 Com.
shall exercise the ofin the rightThe order which parties challenge

term, andat the trial theirof the courtthe discretion rulingis within
Doe, in:for See J. Boardmanthis is not matter exceptionon point

Woodman, 120, 144.47 N. H. p.v.
ofwas “indifferent” onewasTenneyIV. The whetherquestion
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Ames,at 2fact to be decided the court the trial: Rollins v.Seeby
171, 191-2;350; Howard, v.N. H. 17 N. H. Marchv. p.State

;Railroad, “the,H. the arePortsmouth & 19 N. 372 courtConcord
triers” and their stands like the verdict ofof this decisionquestion;
a it is and evi­to be reversed when lawjury, only manifestly against
dence. for reversal does not exist in this case. TheSuch ground
decision seems correct. to review or reconcileWithout attempting

Procedure,the numerous cases on this 1 Crim.topic Bishop(see
note; Law,771,sec. 2 Am. sec. it isWharton Crim. 2976-3016)

Shaw,thatsufficient to we the views C. J.say adopt expressed by
Webster, 295,in v. statute intend­Com. 5 Cush. 297-8.—“Thep.

mind, aed to exclude who had made his or formedany person up
advance, Yet,in orin favor of either side. the opinionjudgment

must be more than a formedimpression,judgment something vague
others,from casual with or from ab­conversation imperfect,reading

thebreviated It must be such anreports.*newspaper opinion upon
merits of the as to bias or a can­would bequestion, likely prevent

adid full of the If oneevidence. haduponjudgment, hearing
formed what in some sense been an buthave called opinion,"might
which fell shortfar of bias or heyet any prejudice,exciting might

Parker,a also,his as :” C.conscientiously duty juror Seedischarge
Howard, 194,171,inJ. v. 17 N. H.State 5.p.

theY. Whether confession the to Leavitt was madeby respondent
Leavitt,in of held ainducement out was ofconsequence by question

trial;fact to be decided the who at andthe theirby presidedjudges
this is a as much the verdict of aasupon question finalityfinding

a of fact. N.v. 48 H.jury upon question See State Squires,
has, therefore,364. The no theof torespondent exceptionground

admission of the confession.
The as toYI. evidence intoxication was not objectionable. People

Eastwood, 562,14v. N. Y. and v. Boston & R. R.LowellGahagan
187,Co., see, also,1 Allen sustain v.thedirectly Whittierruling:

Franklin, 23, ; Shinborn,H.46 N. and cases there cited 46State v.
H. aN. 497. Intoxication is fact to the ofobservationopen every

”“;man and no skill or is to discern it.special requisitelearning
ofYII. A the court are not to overrule themajority disposed

decision, Woodman, 120,recent iu v. H. thatBoardman 47 N.very
are not their on thewitnesses who cannotexperts opinionsgive

ofquestion sanity.
law,this of the theUnder view reasons which induced witnesses

to leave the were excluded. theProbablyrespondent properly
aresult of be to allow the witnesseswouldcontrarypractical ruling

to their on were allowed to describe theopinions sanity. They'give
and was for thehis and their conduct. Itrespondent’s appearance,

to what inferences should be drawn from the facts described.jury say
Woodman,similar overruled in 47 N. H.A was Boardman v.exception

;120 see 121.p.
‘‘ isThe court instructed the that whether there suchYin. jury

had thata mental disease as and defendantwhetherdipsomania,
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of.disease, of suchBrown productand whether the thekilling was
disease, for thewere of fact jury.”questions

sowas If there-are existence-isThis correct. whosediseasesany
courtthqt maya of andIdstory general knowledgemuch thematter

it a doesassume in jury, dipsomaniaproperly charging .certainly
class, have thefall that The do profess tonot within court not

ais suchthereofqualifications experts. Whether diseasemedical
fact, not law.a of science ofas is question anddipsomania

fact,of one of law orIX. issanityWhether the presumption (a
been inexpressedhavecontradictoryonpoint which views recent

Perkins,state; Bell, J., N.in Perkins v. 39 H.cases in this see C.
Bellows, Bartlett, 224,171; J., N.163, 170, in v. Pl.Statep. 43

Woodman,; Bartlett, J.,to injury byinstructions Boardman v.p. 230
120, of fact47 N. H. or lawa andp. presumption123,) mixed

Sadler, Bench, isv. 3 N. S. in casesmanySutton 87.),Com.(see
“ verbal; a of the proprietyquestion merely question of certaina

offorms expression.”
is,fact, nevertheless, aa of itIf be presumptionit merely

mankind,ofdrawn from the common experience whichpresumption
;of the to.were well in attention jurythe court thewarranted calling

which the would have madeinevitablyis ait juryand presumption
not. these wethe had to it or For reasonswhether court referred

“ whichto is no presumptionthe that therecharge, legal.think refusal
law,”as could havehave with the matter of notjurycan any weight

thematerially prejudiced respondent. yr­to that there noThe court also declined instruct the isju­ legal
forof asanity iswhichpresumption evidence.”substitute

awhether bethe of sanity, presumptionWe think that presumption it.e,fact, is, alaw in one for evidence.”of or of substitutesens­
evidenceisThe sanity prima-faciepresumption .ofgeneral sufficient

warrant,a where nothat to ofof fact” evidence issanityfinding
to, show insanity.introduced tending

v.on this Stateother instructions requested point (seeThe
Bartlett, in the instructions43 substantiallyH. were included224)N.
given.

overruled.Exceptions

J, defendant,.Doe, Witnesses, theI. not byexperts, called
histo that from theirtestifywere not allowed ap-observations of

murder, thebefore formedtheyconduct theand .allegedpearance
re-he beentestimonythat insane. This shouldopinion havewas

ceived.
found for tlbeno of pointIn decision tine eexpress canEngland

admitted objec­such evidence alwayshas withoutreason that been
.as so competentbeen clearlyIt thatuniversally regardedtion. has

court, ob­anyever, anyseems no tolawyerit has presentedEnglish
. in v.to it­ But Wrightor doubt in Tath­regardquestionjection,
489, in­670, the wasam, C. question& Fin.5 Cl. S. 4 N.C. Bing.

theofmanner, judi-anda thevolved strengthsuch and numberin
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such,were as make thecial to that case an ofopinions authority
in favor of the of the evidence.weight competencygreatest

addition to that and the inIn case other authorities citedEnglish
Woodman, 144,v. 47 H. 1Boardman N. are Lowe v. W.Jolliffe,

442;; Parnther, 441,Bl. 365 v. 3 C.C.Attorney-General Br.
706,Arnold, 713,695, 707, 708, 710, 711, 712,Tr.v. 16 St.King

719, 724, 736,717, 723, 726,715, 725, 727, 728, 730, 732, 735,
739,737, 742, 746, 756,738, 747, 748, 750, 754, 755,751, 753,

757, 758, 759, 760, 761, ; Ferrers,762, Tr.763 19v. St.King
925, 926,885, 923, 924, 927, 928, 929, 930, 931, 932, 933, 937,
941, ; King938, 939, 940, 952, Frith, 307, 313,v. 22 Tr.St.953

315, 317;314, 1281, 1299, 1301,v. 27 Tr.St.King Hadfield,
1304, 1330, 1331,1305, 1332, 1337, 1347, 1453 ;1350, v.King

2, ;1812, 304,AnnualBellingham, 307 v.Register part pp. King
Bowler, 1812, 2, 310;309,Ann. v.Reg. part pp. King Offord,

1831, ;2, 107, 108 P.QueenAnn. 9 C. &Reg. part pp. v. Oxford,
;525, 317, 1840, 2, 259;249, 257,318 S. in Ann.C. Reg. part pp.

Trials, 102, 125, 133,in 1 132, 134,C. Townsend ModernS. State
; 129, ;v. 1Queen135 & K. 130C. v.Higginson, Queen M'Naugh­

356,ten, 1843, 2, ;345, 353, 354, 355,Ann. Reg. 357 S.part pp.
344, 347, 348, 349,in 1 384, 385, 387,C. Townsend Mod. Tr.St.

388, 389, 390, 391, 392; Dove, Law,Queen v. J. F. Cr.Stephen
394, 395, 396 ;391, Mitchell, 1863,v. 2Queen Ann. Reg. part pp.

;157, 1863, 2,159 296, 302,v. Ann.Queen partTownley, Reg. pp.
304 ; Baker, 1867, 2, 217,v.Queen Ann. 224.Reg. pp.part

The number of authorities is limited the numberEnglish only by
of cases in which the offully reported has beenquestion sanity
raised.

The uniform inrule from the earliest times to theEngland, pres-
ent, be but a this,on common-law likemay it is en-wrong; subject
titled to aside,consideration. It should be set and anew rule should
be established if it can be shown that all the authorities of theclearly
native land of the common law have been erroneous from the begin-

law,and in conflict with the of the common or thatning, principles
are not tothey our institutions or theapplicable circumstances of

this But whoever exists,asserts that such a conditioncountry. has
assertion;the task of the and that ontask thismaintaining question

has never been performed.
In this the authorities are almost unanimouscountry in favorequally

;of the of the evidence. Lester v. Pitts­ 7competency Vt. 158ford,
Richardson,v.Morse 17 :Vt. 499 v.Crawford, 18 Vt.Clifford

;620, Cram, ;627 v.Cram 33 Vt. 15 v.Crane 33 Vt.Northfield,
124; 99, 108 ;v.Cavendish 41 v. Thompson,Vt. Grant 4Troy,

; ;Kinne,203Conn. Kinne 102v. 9 Conn. Dunham’s 27Appeal
192; ; 291,Conn. Swift’s 111Ev. v. 26 Wend.Stewart Lispenard,

309, ;308, 314;Haslam,v.Culver 7 Barb. DeWitt v. 13Barley,
550; 340;371;Barb. 9 17S. C. N. Y. N. Y.S. C. v.Delafield

Parish, ;; Fullerton,N. 37,25 Y. 38 v. N. Y.34 190 ClarkClapp
357;v. 3 Gibbons, 117, 135,Sandf. Ch. Den 2 Zab.Sawyer, v.

VOL. xlix. 27
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136; ; Maxwell,v. 1 Green Ch. 8 2Stryker,Whitenack Sloan v.
563, 583, 584, 586, 588, 594, 602;592, 599,Green InCh. the
Vanauken, ; Cheesman,2 192matter Stock. Ch. Turner v. 15of

; Garrison, 266;N. Ch. 243 Garrison v. Id RamblerJ. v. Tyron,
92; Smith, ;90, 573,7 & R. Irish v. 8 R.S. S. & 576 v.Wogan

Small, 144;141, Barr,& R. 441,11 v. 5 Penn.S. Grabill St.
443; Pearson, 120;117,v. 23 Penn.Wilkinson BrickerSt. v.

199; Morris,40 2Penn. v.St.Lightner, Harring. (Del.)Duffield
Redditt,377, ; ;375, Townsend, 7385 Brooke v. 1028Gill v.Stewart

78;67, 433, ;Md.Md. Stewart v. 5 446Spedden, Dorsey3
65, ; 334,Weems, ;Md. 73 Weems v. 19v. 7 Md. 345Warfield,

478;476, Scott,1 Hen. & Munf. v.v. Burton 3Temple Taylor,
404,399, 403, 405; Kelso, 118;106,4Rand. Mercer v. Grat.

; Hazard, 335, 340,2 1v. Ired. 78 v. BayClary,Clary Heyward
342, 344;343, 217, 218,341, v. R. M. Charlt.Griffin,Griffin

; House, 324;220, 221, State,223 v. 6 v.Potts Ga. 10 Ga.Berry
; ;510, Walker, 242,14 251v. Ga. Roberts v. Traw­529 Walker

68, 84; State, ;v. 16 776Norris Ala.ick, Florey13 Ala. v. Flo­
21;;241, State,247 v. 2524 Powell Ala.Ala. Stubbs v.rey,

355, 564; 522;514,Houston, In re 36 Ala.33 Ala. Carmichael
329;Gibson, 223;State,v. 129 Baldwin Mo.v. Yerg.Gibson

;Brennan, 555,32 Mo. 328 v. 15 Ark.McGuirev. KellyFarrell
;Wilkins, 292, Gardner,; 17v. Ark. 322 v.601 State

; State, 483, ;392, 12 490 Doe398 v. Ohio v. Rea­ClarkWright
; ;v. 45 Ill.217 Roe 485 v.Taylor,Blackf. Pelamourges5gan,

29; ;1, 19, Felter,Clark, v. 25 Iowa 67Iowa State White9 11­-­
161; Cicotte,155, 459,12Beaubien v. Mich.10 Mich.v. Bailey,

Columbia,the Dist.; of tried in of before.hawrenceCase495-508
Jackson,attwo other for Presidentjudges,and shootingCranchJudge

; ;Fisher, 163,Reg. v. Pet. C. 165119 C. HarrisonHogeNiles48
580, 582,Rowan, C. 586.3 Wash. C.v.

Maine,are inside there authorities MassachusettsothertheOn
but,; examination,aTexas, doctrine onwhich hold contrary theyand

feebleveryto positions.occupyfoundare
law,of the on this has beensubject,historyas thefar broughtSo

court, the thisfirst time the ofthis evi-competencyofto noticethe
adoubted, the trial of atwas in case Cam-jury probatewasdence

affair,we thatMass., in The account have of is1807. onlybridge,
that the court thewho sub-permittedof Mr. says,Tyng,reportthe

thetheir ofto the will to ofopinionsgive sanitywitnessessci’ibing
“that, toallowed totestator, other witnesses were testifyandthe

testator, and facts from whichthe to anyof particularthe appearance
inferred, not tomind be but testify merelyof .his mightstatethe

Richardson, 3 Mass. 330.Poole v.oropinion judgment.”their
“the word andmerely,”and use ofemphaticthe conspicuousFrom

rea-,cases, there isMassachusettsin subsequentwdiat occurredfrom
case, was, thatthisthe ruled in the.that only pointto suspectson

when stated theto their theyallowed opinionswere givewitnesses
of testator’s mind was in-:which the state thefromfactsparticular
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“ferrecl but not to theirby'them, ortestify merely opinion judg-
ment.” allowed to to theThey “were of theappearancetestify

and could do thattestator not 'without theirthey giving opinions.
It was a made and withouthastily probablyruling instantaneously,

a aa trial before at time when the ofargument, jury, hurryduring
Massachusetts,the dockets of noerow'dedclearing opportunitygave

for deliberation.
If thatthe court had been aware this overturned au-all theruling

thorities and the uniform of and America thepractice fromEngland
of the to that it is tocommon law not beday, presumedbegining

that the have made aAvould been without formal re-opinionruling
court, delivered,duced to some member of thewriting by formally

and some forreason the innovation.formally reported, Ifgiving
had been of novelthey conscious the and character ofrevolutionary

the would have introduced it soprecedent, not andthey summarily
inconsiderately.

This notwas the made at Nisi Prius. Inmistake theonly pre­
month,vious case,in trialthe of another when the is­probate only

testator,sue was the a and theupon sanity of formal execution of
the will was therefore not in court refused to twothe allowquestion,
of the witnesses will toof the because the thirdsubscribing testify

Lincoln,witness was not Mass.Chase v. 3 236. Norproduced.
are these the in of thatthe state. Atonly peculiarities precedents

case,the trial of another whothe attended theprobate physicians
sickness,testatrix in her last asked in their shewere whether opinion

was sane. ofwas made to theObjection competency any opinion.
The court ruled that the theirphysicians opin­attending might give
ions but must state the circumstances or fromparticular symptoms
which drewthey their conclusions. Hathorn v. 8 371.King, Mass.
And Barber, 225, itin Dickinson v. 9 Mass. was on thatheld ground,
that certain of had been excluded. Indepositions physicians rightly

Rich, 337,Com. v. 335, law,14 it held as matterGray, was of that
a ofphysician who testified that he had madeyearsthirty practice,
the aof mental not a andsubject disease butstudy special study,
had had the usual of on theexperience subject,physicianspracticing
could not be ina case stated the usualquestioned upon hypothetical
manner. These cases and ofshow a peculiar exceptional system

on these has in this state.practice subjects, which never prevailed
593;In Buckminster Mass. “two or threev. 4 witnessesPerry,

were theof that testator was broken andopinion much very forget­
ful theabout time the will was made.” of this evi­Instead rejecting

“dence, the court the that the evidence thecharged jury given by
will,to invalidate the deserved little consideration.” Inappellants but

“Ide, 510,Needham v. that mere5 Pick. the were instructed thejury
will,of the “wereother witnesses” than those subscribedopinions who

evidence,not and were not entitled to furtherweight,competent any
■than were onthe facts and circumstances provedthey supported by

the trial.” These witnesses their “withoutopinions, beinggave
asked”; notwas to their their wereobjection made opinionsopinions;
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not at excludedthe time were norrejected absolutelythey given,
the Butfrom the consideration of the the of court.jury by charge

in Bissell,Wilson, 337, v.Com. v. 1 339 at nisi in HubbellGray prius,
dictum, Fairbanks, 2196,2 AllenAllen 200 a and in v.Com.by

decision, of511 ain curiam it held that the incompetencywasper
the of was in Massachu­not an openopinions non-experts, question

Inthesetts. The court refused to question.merely investigate
manner,this without considerationanyabrupt-and unsatisfactory

last, thatfrom first to has this become established in state.excejotion
1807,term, atas atOf the four the Octoberpresentreportedjudges

at of Poolewe do not who were the trialknow presentCambridge,
Parsonsv. Richardson. The next at when Ch. J.year, Cambridge,

were allowedthe in v.Buckminster witnessesjury Perry,charged
“to broken andthat in-their the testator was muchtestify opinion

the con­and this not fromevidence was excludedvery forgetful”;
Ide, courtv. no of thesideration of the In Needham opinionjury.

;is that the an objec­but the court overruledsaysreported reporter
tion taken to to that the merethe instruction the opinio­jurygiven
nswere éntitled further than were supportednot to any theyweight

that, atthe facts and circumstances on the Afterby trial.”proved
dictum, decision, the courtnisi and a and in a curiamin perprius,

held their ownthemselves concluded by precedents.
in have deliberatedThe Massachusetts who toappearsonly judge

of thaton the his the practicesubject, peculiargave judgment against
Abbott, 71, 79,7 say­state. In Baxter v. ThomasGray, Judges, with theAll difficult is to of sanityknow how it try issueslawyers

; it isas matters how hardrestrictions to of opinion already existing
onof andto make witnesses between matters fact opiniondistinguish

ob­this the of theybetween conduct and traits charactersubject;
create,serve, traitsand the which that conduct and thoseimpression

to of the observer.or the mental conclusion which lead 'the mindthey
wit­a new be allowIf it were I should toquestion disposed every

cross-examination, rea­theness to his toopinion subject upongive
based, his meansit is his andsons which ofupon degree intelligence

of observation.”
Massachusetts, of Mainecounties of became the stateThe which

Rich-v.thirteen after the was introduced in Pooleyears exception
notardson, as didtheydid not abandon on thattheir practice point,

withabandon the of which uphadsystemgeneral practice grown
a thirteenthem while were of Massachusetts. For yearsthey part

thethe bad same and administered bythe wasexception authority,
cour, inin and in York. it was never examinedsame Essex As

south, in Massa-the itMassachusetts on so has never been examined
56;54, 55,Ware, 42,8chusetts on the east. v.Ware Greenl.

Gould, asin both47 Me. 159. It isv.Wyman equally regarded
Itsone isan inherited for which no responsible. positionpeculiarity
division ofan theas was-notauthority, materially bystrengthened

the state.
held,State, 568, withoutIn v. 13Texas it was summarilyGehrke
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it wouldthatof or consideration ofcitationany authority, principle,
ex-the indefinitehave been to receive as evidenceimproper vague,

like, as, anactedwitness,of a that the looked orpression prisoner
insane person.

soatThus stand of other present,the jurisdictionsprecedents
court; Massa-of thisfar as been to the noticehavethey brought

;; andchusetts, Maine, the on the otherand Texas on one side rest
states, ex-no to theirin either of the three justify peculiarattempt

authorities, it musta theIf this amounts to conflictception. among
be as inconsiderable.regarded

witnesses,In in of ordinaryof the cases which themany opinions
considered, andreceived,have been the has been fullyquestion

oftheir established on solid “Testimonycompetency ground.
naturewhere, and indefinitebe from theopinion may generalgiven

aof the direct Thus uponit is not of proof.enquiry, susceptible
men,witnesses, not be permittedofquestion mayinsanity professional

them.byto their in with the facts observedconnectiongive opinion
theBut who have observedthis is confined to thosealwaysevidence

facts, the witness isand the ofis never where opinionpermitted
of in­aderived from of others. Upon questionthe representation
of theinstance, the conductfor witnesses who have observedsanity,

conversation, toand hispatient, may testifybeen withacquainted
observation;his acts their butand and the result ofgivesayings,

facts, thatwhere a state ofmere isopinion required upon given
is to men.” Lester v.opinion Pittsfovd,be derived from professional

158,7 and in thisVt. “The law is well settled especially161.
state, evidence,that a in in connectionhiswitness may opiniongive

founded, them,with the it and as derived fromfacts which isupon
he could be allowed his founded uponnot to opinionthough give

499,facts 17 Vt.witnesses.” Morse v.otherproved by Crawford,
502. a state of facts“Where mere isopinion required upon given

witness, thatnot of theconnected with the observationpersonal
is men v.opinion to be from alone.” Cramreceived professional

.Cram, 15, a to the33 These are sufficient answerVt. 18­ extracts
that themade some of the authoritiesobjection they requireagainst

is as invalidwitness to Thestate facts as well as objectionopinion.
as it of as to.phys­would be if the admission opinionsmade against
ical the defend­health. cannot that in hisA witness testify opinion

ansick, well,ant was that he hador without first opportu­showing
ahimself. Ifofnity an from facts observed byopinionforming

whether,witness, in his A. wasnot opinion,an is first askedexpert,
time, not be allowed tosane or insane at a the witness wouldcertain

is formedthat hisanswer the It must first opinionquestion. appear
wit­the of otherhis own observations and notupon testimonyupon

nesses, hisa case. Ifor or opinionupon hearsay, upon hypothetical
witnesses, have asis theformed the of other juryupon testimony

if it isan form anas the witness togood opinion;opportunity
aof offormed it is indirect hearsay;mereupon hearsay, proof

as .a non-an ascase, the can form wellhypothetical jury opinion
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isif of witness formed uponwitness. Bat the the.expert opinion
observations, to anhis own he a better form opinionhad opportunity

the acts and wordsthan the can have from a of ofdescriptionjury
;is because such a descriptionthe whose inperson sanity question

of the ofcannot idea sanityconvey any adequategenerally signs
as farto an observer. It isor as asinsanity appear necessarythey

words,andthat the the acts shouldpossible impression produced by
it cannot be abybe to the andconveyed conveyedjury, generally

; the ofthem therefore obrmere recital ofdescription opinions.or
of in lawservers constitute one of classes known astestimonythe

evidence; thethe best not best because it to behappens onlythe
;a the best it be­available evidence in case but becauseparticular

available,to one of the best of evidence usuallylongs species —the
of “thein the of best reasonbest nature by generalthings, —the

and nature of and the ofdifficultyindefinite the inquiry, producing
v.direct a condition.” 33of mere mental Craneproof Northfield,

124, of,the of the admits“The best nature caseVt. 125. testimony
;to be the of insubject insanity, myadduced and on judg­ought

ment, facts,it the of and thein of impress­consists representation
v. 4ions which made.” Grant Conn. 203.they Thompson,

the“The which we as to mental condition of an acquaint­formjudgment
ance, looksas much his and connected withupondepends gestures

andas them­his conversation and conduct the words actionsupon
selves, and for the mostit would be a task personyet hopeless gifted

in with their necessaryto clothe all the minute particularslanguage
to theand which have led conclusionaccompaniments qualifications

J.,Denio, in v. 9 N.he Y.which has formed.” Barley,De Witt
371, 389, face,of wrinkles of the390. “No mere thedescription

voice, hair, would tolikelyof the tones of the or the color of the be
age ofthe theaccurate as to preciseconvey any very impression
355,Nelson, 4 isThe of McKee v. Cow. andescribed. caseperson

anthe class. That was action for breachto sameexample belonging
a witness who know the andof and plaintiff,of promise marriage,

defendant,toward thehad observed her conduct and deportment
her was sin­was whether in the plaintiffto testify opinionpermitted

a it could be inattached to him : fact which is plain provedcerely
191,Coleman,v. 2 is another caseno other Trelawney Stark.way.

conversation,There in an action for criminal aof the same kind.
towho the waswitness was with parties, permittedacquainted give

affection the wife forto the of entertainedher asopinion bydegree
** * me it aTo seems plain propositionher husband.

itas to from willthat mentalupon enquiries imbecility arising age,
to a con­in cases come to satisfactoryfound manybe impracticable

witnesses.extent the ofwithout to some opinionsclusion receiving
words, of minuteis it to describe in that combinationHow possible

a in is ?which such cases formed Theappearances upon judgment
a all matter of opinion,to suchattempt try question excluding

cases,would, futile.in I am entirelymost persuaded, prove
* ** ideawitness anyA can scarcely convey intelligible
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move orhis testimonyintoa withoutsuch infusingupon question,
exhibited, attitude,in byis part,Mental imbecilityless of opinion.

of the eyeand thethe tones of the voice expressionby bygesture,
toas tobe in so conveydescribedand the face. Can these language

of their force?an conceptionone not an adequateeye-witness
** * can bethat fewstrikes me questionsIt certainly sug­

doubt, which areraise a moreit is toabout which possiblegested
under consideration.than thatsettled authoritybyconclusively

* * * case,itself, in thisthe former decisioncourt sinceThis
has, established aa unanimouslystrictlyupon question analogous,

Eastwood,v.of The 14I ■referto the case People’different rule.
cáse, a witness was askedthe trial of that wheth­N. Y. 562. Upon

homicide,er, the was intoxicated.at time of the Thisprisonerthe
the itand excluded that calledwas toobjected upon groundquestion

¡for taken towitness. was thisthe of the Exceptionopinion ruling,
was thisand that the case to court it-whereupon exception brought

to received,that the evidence have beenwas heldunanimously ought
other,and a for that reasons.new trial was The ad­amonggranted

was there theof the placed upon preciseevidencemissibility ground
viz.,here, that thewhich has been assumed whichappearances indi­

intoxication, described incate cannot be so wordsperfectly as to
to withenable not on the sub­persons judge accuracyeye-witnesses

this, are,inthat case and inThe inject. questions identi­principle,
cal, inadmissible in case,and be held thecannotopinions present

overruling that Eastwood.” Dewithout of v.Wittvirtually Barley,
348, 350,340, 344,17 N. Y. 352.

“ facts,A the look ofwitness state themaymay give andeye,
man, hethe action of but unless is tothe permitted express an

to the mindhe cannot theopinion, conditionconvey distinctly of the
thatman such and looks In the matteracts portray.” Vanauken,of“186, a2 How can witnessStock. Ch. 192. the look ofgive the

“ The awithout an ofeye,” opinion? opinion witness as togiving
its onthe of a for thesanity depends ofperson weight, capacity the

witness Scott,to and his Burton v.judge, opportunity.” 3 Rand.
399, is in to403. “And so it questionsregard therespecting

orin which words have been actstemper spoken, done. Were they
orsaid or done or humor iurudely inkindly good oranger; jest—in

earnest? answer can be toWhat these ifgiven enquiriesin the
observer to state his oris not belief?impressionpermitted Must a

be so as to before the thejuryattempted bring tone,Ktc-Bnile very
look, manner, andand let them collectgestures, thethereupon

* * *of the ordisposition speaker agent? Unquestionably
before a received to as to thewitness can be fact oftestify capacity,

observingit must that had anhe ofappear adequate opportunity and
of But so different are the andpowers thejudging capacity. habits

of that noobservation in different rulepersons, cangeneral be
laid down shall deemed a sufficientas to what be ofopportunity
observation, has fact enabledother than it in the observer to form.a
belief it in theor isSothereupon. case ofjudgment analogous
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a has seen theIf declares that he partywitnesshandwriting.
times, this iswrite, 'it awhether has been once or thousandonly

thehe believes paperto introduce the whetherenquiry,enough
evidence, theisto be the His beliefparty’spioduced handwriting.

all thea ofof which must considerationdepend uponweight
2 Ired.it was v. Clary,circumstances under which formed.” Clary

“TheEedfield of the decision in v. Clary,78. says ClaryJudge
success, ourinwith and abundantlearned shows abilityjudge great

withthat the rule here is the one consistentadopted, onlyjudgment,
143,1 n.Redfield on Wills 16.principle.”

“ madness,a wouldA careful observer ofdaily person feigning
countenance,acts, ofwitness innumerable motions and expressions

circumstances,which, wouldwith the incidents andattending
him of the fictitious character of theconclusively satisfy pretended

but which he could never to a or scientificcommunicatemalady, jury
man, so as them a fair of their realconception importance.to'give

facts, toattemptof these should a witnessFrom poverty language,
orthem, would be withdetail mixednecessarily up opinions general

arein of his best efforts to avoid it. There thingsspitepartial,
us toenablesknown to all which our onlywell persons, language

featureswords of are the ofexpress by comparison peculiar—such
andaffectionsthe face an excitement of the passions,indicating

mind, fear, love, hatred,the &c..emotions of as pleasure, pain,hope,
these,of isof eitherthe existence or absenceTestimony affirming
athat man’sbut a matter of the statement of the factSoopinion.

witness,natural, formed byconduct is but the of thewhole is opinion
of, of thethe the acts pastconduct withparticular spokencomparing

evidencethe that suchlife of individual. It would be claimedhardly
excluded, that thebe to anshould it is opinionyet equivalent

” State, 483, must490. It ap­is sane.­ v. 12Clark Ohioperson
based, his ownthat “the it is have come underfacts whichuponpear

isThe subject fully5 Blackf. 217.observation.” Doe v. Reagan,
508,459,Cicotte, andin Beaubien 12 Mich.considered v. 495—

cases.other
it has beenin whichhas been made to some of the casesObjection

insaidThis has beensaid that mere were evidence.opinions slight
asas wellcases, factsome in which the uponchancery judge passing
aslaw, testimonyhas of certainhis of theexpressed opinion weight

triedcases bya matter of fact within his to decide. In otherpower
of thisthehave their ofjury, expressed opinions weightjudges
of thetheirevidence as were accustomed to opinionsthey express

andfixedbeen firmlyof other evidence. The practice,weight having
as inuniversal, the courthas in ofoften been as visible the decisions

alike,all evidencethe evidence to the It embracesup jury.summing
testimony,no ofand has the particularupon competencybearing

this,inobsoleteis the The iswhich now before us. practicepoint
law, thethat,state, it at common judgebut is settled by authority

or of theofthe his of the any partjury opinionmay weightgive
tolimitation, that he is notof the evidence—with thiswhole suchgive
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thatare to understandtheas jury theyopinion imperative upon —
;2 Hist. Com. L. 147the facts. Hale’s Kingare the ofthey judges

; a.,395, Tr.v. 6 St.Fisher, 1 402 &v. Tr. CullenderSt. King
;Keach, 701, 706,700;687, Tr. 709 v. Greenv. 6 KingSt.King

219;215, 216, 217, 218,a., 159, 214, v. Col­7 Tr. King& St.
1362,726;550, 713, 24 Tr.v.King8 Tr. St.Hardy,St.ledge,

;Osborne,;1363, 1 374 v. Ander­v. Stark.1383 Brembridge Petty
Melville,172, 173; 7 &son, 170, 171, B. C.v.3 SolarteBing.

221;435;430, 2 M. & v.v. G.Davidson CalmadyStanley,
Strickland,893; M. &Rowe, 861, Doe 8 S.6 M. & v. G.G. S.

370;; 355,Dawson, L.B. C. 36743 v. 18 Comn. S. Eng.Pennell
286;Good,431, 440; &v. Y.& M’Clel.Attorney-GeneralEq.

103;Sadler, 87, 98, 101, v.Queen3 B.Sutton v. Com. S.)(N.
;2, v.1863, 306-309 Gun­Ann. partReg. pp. DuberlyTownley,

652; 556,651, 3 B. &. Ald.4 T. v.R. Wynne,ning, Tyrwhitt
;561; Burdett, 131,560, 167 1 Am. L. Rev.v. 4 B. & Ald.Rex

59; 80;Jackson, 1, v. 4v. 4 Pet. Garrard Reynolds,Carver
;; Rowan,How. 3 Wash. 580 Phil­123 Harrison v. C. CS.)(U.

; Batchelder, 32 Me.v. 19 Me. 375 v.lips Kingfield, Cunningham
355;316; 346,Herbert, 37 N. H. Buckminster v.v.Nutting

Child, ;252,593, 594; 2564 Mass. v. 10 Pick.Com. CurlPerry,
; 221;Lowell, 1v. Met. v.19 Pick. 25 Davis v. WhitonJenney,

1; ;Co., 2 4 v.I. Met. v. Allen 435 StateO. C. Ly­Eddy Gray,
nott, ; 160,Rouse, 167;R. I. 215 295 F. B. v. Conn. N.Church

Picket,513;Walden, 12 v. 19Y. F. I. v. Johns. GardnerCo.
521;186; Bennett,Russell,Wend. Barb. Hunt v.v. 13Lansing

450;; Ketellas,4 E. D. 4 v.647 v. Sandf. GroveSmith Bulkeley
128; 269;Donaldson, Pa. 16 Pa.15 v. Stod­Oyster Longnecker,

;McIlwain, Glass, 1v. 7 Rich. 475.dard 525 v. Ga.Still
of thethe as to theWhat was New rule competencyHampshire

evidence, decision of v.before the Boardman Woodman?
1811, Cheshire, beforewas tried inIn v. George Ryan,StateMay,

Livermore, J., Steele,and The GeneralAttorney appearedCh. J.
Chamberlain,state, and for the defendant.for the and Hubbard Yose

the-witnesses called byThe defence was Ofinsanity. non-expert
thestate, before the magistrate,one testified that at the trial

“ his todefendant wished an ofadjournment appearedexamination —
;”andit like a man of discretionhis motion for understandingargue

“ from what he saw of theanother testified that he had no idea
* * * that was prisonerdefendant he any way deranged —the

reason;” another testifiedto have the full use of histhen appeared
‘ in of histhat the to be perfectly possessiondefendant appeared

** * of non-expertfaculties no Ofappearance derangement.”
defendant, that the defendantthe one testifiedwitnesses called by

“ sense;” anotherlike a man withoutconducted on one occasion
n­tthe defenda­ wasthat a certain day,testified in the ofmorning

wild;”afternoon, another confirmedrational —in the becameperfectly
ntlast; that the defenda­ rational.”appearedthe another testified

without objection.witnesses their freelyNon-expert opinionsgave
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the suchthat the court understoodand it counsel andis evident
Livermore, thein upto be compeleut. summingevidence Judge

witnesses, who,the ownnamed to hisuseparticularlytestimony,
had use hiswords, in their he not the ofthat opinion“testify

of v.reason.” StatePamphlet Report Ryan.
1821, Richardson, J.,Farmer, andin before Ch.In v. triedState

Green, J., thea witness testified that defendantand J.Woodbury
he washad kill the deceased. cross-examinationlie would Onsaid

earnest,in and in thethe defendant he answeredasked if he thought
, The of the that itcourt showswithout objection.negative charge

this evidencewasvras that competent. Pamphlet Reportunderstood
of v. Farmer.State

Cheshire,October, 1830, v. was tried inCoreyIn State before
Handerson, Wilson,J., Harris,Richardson, and andGreen J. J.Ch.

;Solicitor, for theand the state andappeared Woodbury,Chamberlain
the defendant. The trial wasHubbard and J oel Parker for reported

The was The witness calledParker. defence firstby insanity.Joel
defence, brother,the not an was•for the was defendant’s Heexpert.

“ Thewas sane. to theobjected question,asked if his father Solicitor
Richardson, 330,Mass. andand a. v. 3 othercited &Poole' that theto the of witness could not beauthorities show opinion

were,the “other wereceived in evidence.” What authorities”
that, time,,fact atfrom the that there were no suchonlyknow

of thein the world outside of the stateauthorities territoryoriginal
theof extension of ofpeculiarMassachusetts—the practiceslight

athat recent affair.territory, veryMassachusetts beyond being
andthe objection explicitly supported byurgedNotwithstanding

brother was allowed toCorey’sMassachusetts testifyprecedent,
“and his sister is wild as a hawk.” At leastfather is“His crazy,”

their thatsix witnesses testified to variousopinionsother non-expert
been insane. thatthe defendant had One testified the de­relatives of

at time in testified thenot insane the One thatquestion.fendant was
like a The courtlooked and acted askedcrazy person.defendant

occasion, rational;defendant, on a certainone witness if the appeared
witnesses,anand affirmativeanswer. onMany non-expertreceived

state, defendant,that had known thethe of the testified theypart
• “insane. testified therebeingand never known of his One washad

whether he had beensayone time when he saw him out—cannot
“that had neveror not.” known oftheySeveral testifieddrinking

We informedfrom are theliquor.” byhis exceptbeing deranged
ofthe the to theof that his reportcasereporter charge jurygiven

to,Richardson, andwas revised'by,submittedby Judge Judge
The shows thatRichardson himself before publication. charge

werethat theit was not doubted opinions competent. Judge
the thesaid that formedopinions dayRichardson beforeexpressly

homicide, in them toa situation whichthe enabledpersonsby judge,
“were entitled to great weight.”

state,to into thethe made introduce this Mass-Here was firstattempt
then old.twenty-threewhich was TLeyearsexception.acLuietts
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citation,total andfailure of the the consideration rejectionattempt;
;;of the ofMassachusetts cases the admission the the ques­opinions

court;tion to one of the the and the declaration ofwitnessesput by
homi­Richardson the formed the before thedaythat opinionsJudge

cide, Avereentitled to the Massachu­notwithstandinggreat weight,
admissible,setts authorities cited to not render thisshow werethey

a case of the To cite the casesMassachusettsvery authority.highest
is, state,as in v. as itconflict with in this asState Corey, unavailing

332,Avouldbe to cite Avithv. 4 as in conflictGregg Cush.Wyman,
Hubbard, 67, 76, 77,v. 25 N. H. where v.Woodman Gregg Wy­

seen,Maine,man Avasheld not to be law. The in as we havecases
cannot be as else than Massachusettsany authority.regarded thing
And thus all which have been cited from otherprecedentsexisting

of,as in conflict Avith ex­jurisdictions v. areCorey,State disposed
the Texas case. As no cited stat­cept was and noauthority ground

case,ed for the decision of the latter we could not be toexpected
it,follow and to overthrow andthe mass ofoverwhelming English

state,American authorities our ownincluding those of without some
reason for sourgent doing.

term, 1832,At the in heldAugust GreenbyRockingham, Judge
Harris,and v.the case Hamblett Avastried.of Hamblett apt.Judge

‘‘The offered in evidence the of Palmer inappellee deposition Mary
testified,which she other that on the of the exe­dayamong things,

Avill, testator,cution of the she was at the house theof and that ‘his
discourse Avas to her.’ To this of thepartsatisfactory testimony,

admitted, court,the objected. The was butappellant evidence the
in their instructions to the notdirected them tojury, rely upon any

testator,evidence of as to the or of theopinion sanity insanity except
Avhatwas derived from the of the towitnessestestimony subscribing

1833,the will.” atQuestions raised the trial were decided Dec. Avhen
Richardson, Green,the court consisted of Parker and Upham. Judge

court,Parker the of the that thesaid whole forceopiniondelivering
‘and effectof some of the evidence to certain Avas ‘topersonsrelating

* * *sIioav their that the testator Avassane. It be usedcouldopinions
them,to that will as valid andonly show treated the onthey binding

Avas,and that the inference therefore that Avereheretofore ofthey
that the of the testator could not be Inopinion sanity questioned.

vieAv,this it to stand the same asAvouldseem theupon ground
matter the of theAvhiehforms another onobjection part appellant,
Avhiehis to the admission of the of Palmer that sheMarytestimoiry

a Aviththe on the of the executionconversation testator ofdayhad
‘Avill,the to her.’and that his discourse Avas This issatisfactory

as of the of the wit­immaterial unless it be evidence opinionwholly
But the case finds that theness that the testator Avassane. judge

evidence ofthe not to rely upon any opiniondirectedexpressly jury
testator, whatas to the of the was derivedor insanity exceptsanity

to will.from the of Avitnesses the On thethetestimony subscribing
to matter ofthis of Palmer opinion,thatsupposition testimony Mary

inferred,her of is to beor rather- to matter from which sauityopinion
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conceded,was connectedis not if sufficientlyincompetent—which
with this torfacts—the furnishes anyarises whetherquestion ground

trial,a new the court thus directed the jury.”having
After that the evidence hadand that ifquestion,deciding holding

received,been of it it had beenthe afterincompetent, .exclusion
said,admission,would Parkerthe made to itsobviate objection Judge

“ of itAs to the relative evidence opinion,direction of the tojudge,
be not to understood asto remark that we do intend bemay proper

seems to bethis as The of authoritythe rule.establishing weight
in tofavor of the witnesses thethe of others thanopinionsadmitting
will, thoseif connected the whichwith evidence of facts opin­upon

notes;ions are founded. 3 1707 in 4 Conn. 203Rep.Ev.Stark.
King;371, v. 4Grante v. also 8 Mass. HathornVideThompson;

594, 365, v.Mass. LoweBlack. Jol­Buckminster v. 2 W.Perry,
It shall direct­remains to be theconsidered whenever questionliffe.

inarise whether this most and coursely is not the propereligible
nature; is not now neces­of this this matter itquestions but upon

333, 336,Hamblett,to a v. 6 N. H.makesary decision.” Hamblett
344, of v.349. that doctrine StateThis is a intimation thestrong

been, be,had not to abandoned.and was notCorey, likely
Prescott, Merrimack,in1834,In triedv. wasSeptember, State

Sullivan, Attor-before Parker.Richardson and GeorgeJudge Judge
state;General, theSolicitor, forandney John Whipple, appeared

The de-Ichabod Bartlett and H. for thePeaslee defendant.Charles
fence was of witnesses testi-numberAinsanity. non-expertlarge
fied to the of the defendanttheir orot theopinions sanity insanity

the;and some made toof his and no was compe-relatives objection
con-strenuouslyof the andThe case tvastency opinions. sharply

of; rules lawtested stricton each side it tried to thewas according
sides,understood; insistedas then boththe counsel ondistinguished

rules; no objectiona waivedobservance of thoseupon theyrigid
them;that conven-courtesy,occurred to was toyieldednothing

time,state, that hasience or tried in this sincein no casehumanity;
zeal, theonthere been a of acuteness and power partgreater display

toof that had been supposedcounsel. It is certain if itreasonably
admissible,be doubtful whether of werethe non-expertsopinions

werewould have been made to them. Thoseobjection opinions
ascounsel, and evi-the the court juryand consideredargued by by

; in theand there is that onedence tono reason suspect any engaged
trial, were not evidence.theythought

know, the most authen­In addition to these we uponprecedents,
information, that, Parker left thethe time whentic down to Judge

1848, that Newbench in he did the early Hampshirenot understand
andinwith which familiar v. StateCorey,he had been Statepractice

Prescott, inand Hambletv. of which he had his approvalexpressed
Hamblett, abolished,had and the Massachusettsv. been contrary

in the and publicationestablished its After deliverypractice place.
Hamblett, it thatin is not hehis Hambtett v. probableof opinion

v.to a of the doctrine ofassent silent reversal State Corey,would
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theorreason forit be without someor to reversed againstallow
innovation, record.on.putbeing

uncertaintyto a recent "Whateverperiod.This us downbrings
in this court. Inis, has arisen since Parker presidedthere Judge

state,thefrom1848, the bench and removedwhen retired fromhe
made, Massachusettsbut thenot beenthe decision in Texas had

Hamblett, re­andv.in Hambletthad beenexception disapproved
v. Prescott.v. and StateCorey,in v. Ryan,State Statejected

v. Rich­the of Pooledoubt that doctrineDown to there is no1848
a as to whichardson, is matterof this state.was not the law This
Richardson, notwasv.we The doctrine of Poolehave dates.

law; it was athe of the commonfrom with bodybrought England
; notit hadfirst made in in the centurythis country presentruling,

and neverwasa foothold in this state twenty-one years ago;gained
decisions until 1865.in ourrecognized

state, of Board-­and the trialAfter Parker left the beforeJudge
cases,ain fewWoodman,man v. the of was triedsanityquestion

in those fewas be to haveand so far can said upany practice grown
Mas­cases, to theintoin those seventeen it conformityyears, grew

aitas to wassachusetts far it amounted anything,exception. So
Nosilent, and it is easily explained.unauthentic verygrowth,

in ofthe decisionremained the bench hadon who participatedjudge
Hamblett, the cases. TheHamblett v. or in the trial of early sig­

Hamblett,Parker, v.in Hamblettnificant observations of Judge
head-notewere not the by anybeforekept prominently profession

a and inor were in case ofThey envelopeddigest. eighteen pages,
ever, ;often,a werethey entirelyof it not to be if readpart likely

v.of Ryan,overlooked or The Statereportspamphletforgotten.
scarce, ifPrescott, seldom everv. and wereState State v.Oorey,

read, unknown; counsel who hadand and thesubstantially surviving
trials, at ourbeen in no on active dutythose were longerengaged

of ourbar, had to theand no occasion remonstrate changeagainst
in the territoryThe Massachusetts prevailedpractice. exception

wereus The Massachusettson the south and east. reportsadjoining
re­treatisesothers own. Theused more than ourany except legal

us, were writtenuseto this in most commonsubject,ferring among
by that the doc­notmen who were awareor edited Massachusetts

state, anda of theirof Poole v. Richardson wastrine peculiarity
to law' asbe the commonthe Massachusettsstated exceptionwho

Evidence, andonit was. Greenleaferroneously supposedthey
Wills, a influ­exercised potenteditions of onMassachusetts Jarman

;1 Ev. 440of that mistake. Gr.in the introductionence §great
77, andIn the second subsequent1 on WillsJarman (Mass. Ed.)

of the first vol­Jarman, the third chapterMassachusetts editions of
omitted, a theand new chapter byof the edition wasume Euglish

the text of thiseditor, its Inin place.Massachusetts was inserted
of v.rule Poolelocalthe editor the peculiar,now chapter, gives

in the adver­Richardson, It was statedif common law.as it were
added this newedition, editor hadthat thetisement to the second
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text; of wasto the bnt the thischapter chapterauthorshiporiginal
in theto observation the use made ofvery escapelikely generally

book.
There was one in which the wayourpeculiarity practice opened

1826,for the the Inintroduction of Massachusetts exception.
Green, Harris,Richardson,when court of casethe consisted and the

Chester, 349, decided, which,of v.Rochester 3 N. H. was in Judge
Richai-dson, Chester,an inhabitant It wasof did not sit. therebeing
held that witnesses could ofnot their the value of land.testify opinions
The decision of andGreen J. Harris was In Peterboro’J. reported.

462, sit,6 N.v. H. in not thewhich case Parker didJaffrey, Judge
Chester, ;introduced in Rochester v. was it wasexception followed

;then to sleds and it con­all other anduecessarily applied property
R., 370,tinued in force ex­v. R. 45 N. H. until its(Low 383,)

endured,cessive inconvenience in itcould no be andpractice longer
209,was rescinded the ch. 24.by Gen. St. sec. Afterlegislature.

bench,Bell came to the the were never unanimouscourtJudge
the common-law rule which admitted ofagainst opinionsrestoring

but,the ofvalue in theaccordance withproperty; usage,general
no wasdissent publicly expressed.

The introduced inexception and HarrisGreenby Judge Judge
Chester, state;Rochester v. was to this it never topeculiar seems

have else in the whole world. onprevailed anywhere 1 Redfield
137, 3, ; ; Baird,Wills c Crane v. v.33 Vt. 126 ClarkNorthfield,

183;N.9 Y. 342, 343;De Witt v. 17 v.N. Y.Barley, Kellogg
Krauser, 142;137, 1;14 & R.S. v. 4 Rich.Bradford,Laney

;Cicotte,v.Beaubien 12 Mich. 507. Not awas it localonly peculiarity
it was a troublesome and mischievous one. Unless the couldjury
have a theview of in could notquestion,property they generally

;have evidence of its and a viewvalue if could havesatisfactory they
it,of their information would have increasedbeengenerally greatly
the of and withby opinions persons familiar with the property

circumstances its . invalue. It was it often resultedaffecting unjust;
excessive, insufficient, ;often It was andexpensive annoyingdamages.
the were to summon ofparties compelled a number witnessesgreater
than would have been if havetheir could beennecessary opinions
taken; and the asofprocess testimonyfrom them suchobtaining
they were allowed to and their was difficultgive, excluding opinions,

itself;and tedious. It was ofinconsistent with before the decision
1864,Railroad,v.Low in witnesses thatwere allowed to testify

other similar had been asold for certainproperty actually price,
392,R., ;390,v. B. &C. M. R. N. H. their35(Hackett 398)

ofstatement the of involved their as’wassimilarity property opinion,
131,Wilcox in v. N. H.by 10suggested Judge Whipple Walpole,

and Kirk,Parker inby Beard v. 11 N. 401. The witnessH.Judge
who was not to that a waspermitted he certain horsesay thought

dollars,worth more or less a tothan thousand was hispermitted give
endurance,size, form,of theopinion age, weight, speed, strength,

health, of theappetite, docility, timidity, and dispositiongeneral
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his on these becauseto points,He opinionliorse. was permitted give
was not the best evidencesstatement of facts without opinionhis

reason, to hislaw allows himand, the common givefor the same
v.toobjectionof Thethe value. Rochesteropinion great legal

Chester, rule of lawis, was a of the elementaryit violationthat
itsto be of -which the case inbest evidencewhich allows the given,

best “-whereare the evidencenature is Opinionssusceptible.
on thecircumstances whichis to thoseconveynot adaptedlanguage

Baird, 183,N. Y. 196.formed.” v. 9must be Clarkjudgment
“when, the of thefrom nature subjectevidenceare the bestOpinions

in as to enablesoto be it cannot be described languageinvestigated,
in toformnot to an accuratepersons judgment regardeye-witnesses

* * * a toa enableof sled could juryit. No description judge
an ofas one who hadas of its value opportunityaccurately examining

materials, and the sameit. be made of the sameTwo maysleds
other;times that of thedimensions, the value of one be threeand

the heads of the sameas two have of samehorses may length,legs
size, color, and be different inand the same value.”-widelyhair of yet

342,v. 17 343.De N. Y.Witt Barley,
in the class of casesother are competentlikeOpinions, testimony,

evidence, a merein which the as whenare best descriptionthey
a ideawithout theverywould ofconvey imperfectopinion generally

force, theand evidence of described. Likeinherent thingsmeaning,
inother are the class of cases inopinions incompetenttestimony,

evidence, when arewhich not the best as founded ontheyarethey
can anor which the form ason evidence fromhearsay, jury opinion

are, not, evidence,orwell as the A that arewitness. rule opinions
rule admitsmust in with the which the bestbe conflictnecessarily

cases,trial of theevidence. observer of theA constant examining
how arethe of many opinionsfortestimony purpose ascertaining

ten offind the former asreceived will oftenand how many rejected,
latter; critical,and, heas he finds if he is will findveryone theof

arethe that. Aconstantlyratio than Opinionsmuch given.greater
vast,Their number iscase can tried them. sobe withouthardly

habitual, not asand their that are noticed opinionsuse so they
other evidence.fromdistinguished

‘‘ innot be examined chief asIt has that a witness mustbeen said
fact,ofto his as to his thebut onlyox knowledgepersuasion,belief

et andaallegatasince must be secundum probata;judgment given
asswears toman who hisfalselycannot indicted forbe perjury

ormere belief persuasion,As far asor belief.persuasion regards
sufficient, foundation,andwhich a thisdoes rest legalnot upon

a truecorrect; fact to beis a manas where believes merelyposition
; with tobecause it to be so but respect persuasionhe has heard said

belief, the actual of theor on facts knowledgeas founded within
of ofwitness, identity personsis true.the not On questionsposition

for towitnesses swearand of it is every day’s practicehandwriting,
same,that or the to bebe thebelieve the tothey person handwriting

;individual,of a will not swearthat they positivelyparticular although
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evidence, aof to isand the credit to be attached the questiondegree
it hasto the beenfor the With second objection,jury. regard

believes,that a man swears that he thinks ordecided who falsely may
be for 1 Ev. 153.indicted Stark.perjury.”

and and ofThe cases of ofidentity persons handwriting,things,
books, as of theillustrations com-been named in thehaving English

of were to be ex-those casespetency supposed peculiaropinions,
rule, ofto the whereas are mere instances theceptions theygeneral

which admits the best evidence.of the ruleapplication general
natural, fundamental, andThis chief rule ofcomprehensive,general,

evidence, was and and artificial rules werespecialgradually ignored,
substituted; substitution,or, thereif an absolute ivasthere was not

a to thesuch removal of from the al rule specialemphasis genei
ones, that andthe former the influence controllost overshadowing

law, medicine,which it. ofto Entire systemsbelong theology,
and are a of fromtransferby emphasisphilosophy, easily changed

least,one to another. the whichTo thepoint say emphasis belongs
evidence,to the rule the best was takengeneral graduallyadmitting

it, which,from and fact that there are sometheplaced opinionsupon
;evidence,not this fact wasthe best are not evidence andbeing grad-

aretransformed that notually into a so-called rule opinionsgeneral
evidence, and treated a rule of law. Thethis artificial rule was as

is, that it hasto this ruleobjection opinions,supposed against
;the the bestof the rule evidenceusurped place supreme admitting

that it is a mere that arestatement of the factsupposed opinions
evidence; thatnot admitted under the best and as athe rule of

kind,statement of that it is not true.
Chester,The tolocal v. tendedof Rochester stronglypeculiarity

to,build ruleand theunlimitedup, emphasis supposed againstgive
If a his the value ofnot of hisopinions. farmer could opiniongive
farm, horse, sled, a bushel ofof ton of or pota-or hayneighbor’s

toes, there a he couldwas in on whatdifficulty giveshowing ground
restoredhis of his The theopinion sanity. legislatureneighbor’s

;common law in of values the court toreference to oughtopinions
the torestore common law in reference ofopinions sanity.

is to itsThe of our traced source.anomaly practice easilypresent
Richardson,The innovation and v. intoerror of Poole thiscrept
1865,and it beenstate 1848 after hadbetweensurreptitiously, kept

than the toout more and after formal introduceforty attemptyears,
all,it, in failed. tov. had andopenState Corey, Beingsignally

all, Chester,v.more than the made Rochesterobjections against
that and errorand lost its when innovation Avassole supporthaving

toit should be allowedaway, disappear.SArept
evidence,that are not the bestthe fact some hadWhen opinions

rule ofbeen and turned into the so-called lawmagnified general
evidence, the rule the best evi-that are not andopinions admitting

find ait,was it was tonecessary specialdence supplanted by thought
it admitted. Thefor before could beeveryprecedent opinion judg-

thata decision anof Hall Averesearched to findments Westminster
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and to find anotheras to of wasvalue competent;opinion property
No such decis-that an as to wasdecision sanity competent.opinion

ions found. had ever been made because such opin-could be None
The rea-asions had been receivedalways competent.unquestionably

Thewas not understood here.son of the failure to find the decisions
that, in thefailure was taken as conclusive opinionsproof England,

of thiswere not an American mistakeadmitted. When magnitude
discovered, at To return to the trueis it is fit to be corrected once.

law; or,law,is to- but to cease thenot theprinciple, violatingchange
form,it a is the toin milder to allow that which law defacto,putting

to that which is the law deyield jure.
cases,In criminal it a a inis often how nearly footprintquestion

snow,earth or the a shoe of theto form of prisoner.corresponded
shoe,A is allowed towitness who has seen the and thefootprint

his of formson the because a more descriptionopinion subject,give
track,thewould not be the best evidence. If a cast of orplaster

the could beitselfimpression pro-original preserved by freezing,
duced, this of its thanevidence form would be more satisfactory any
verbal it an has been madeis whendescription. So impression up-

mind of aon the witness the and of theconductby appearance pris-
oner, is theor that best evi-sanity insanity; impressionindicating
dence the witness can on the His of thedescriptionsubject.give

is,coxxduct, fact,axxd andin bixt indirect evi-appeax-ance imperfect
dence the it-when he theimpression; impressionof gives original
self, it is as if a were court.intofootprint brought

1795,In A. theKinloch was tried for murder of hisSir G.
Francis,891,bx’other FrancisSir Kinloch. 25 Tr. 985.St. Sir

defendaixt,in axx to seize and the had beenconfixxemaking attempt
killed him. The Ixxthe of Mr.by defence was insanity. ax'gument

defexxdant,for the the of wasHope of opiixions insanityweight
“ now,in this manner in the of all: And facepx’esent-ed gexxtlemen,

evidence,this ixx to of friend whotheopposition everyopixxion
him,saw ixx to the advice ofopposition every personprofessional

occasion;consulted oxxthe’ the of thein tooppositioxx impression
; here,to the of thefamily; Francisattempt Sir you, sitting wanting

looks,had, hisevidence which his hishisthey eyes,strong gestures,
tones, demeanor; here,his whole I are desix-edsay,you, sittixxg

mistaken;all, thatto detex’mine that all thepresumptuously were
mad,was not thisaxxdcoercion not axxd areprisoner necessary; you

desired to do ? his brother ! WonderfulBecause he killed; Why—
theIf was to confirm evidexxceconclusioxx! anything waxxting

from the itof the that fatal eventopinion puts beyondarising family,
doubt. If it could be Francis too himdoubted whether Sir thought

answer,I with his blood.he has sealéd histotally opinioxxderaxxged;
had been all andThey precautionstaking against dangernight

mischief from the mischiefand when theprisoner; happexxs,dreaded
it is aas that their were unnecessary;given you proof precautions
admirable that is ?Whythey appreheixdedlogic! danger clear. —

mad;have told thehimThey becaxxseyou they mischiefthought
xlix.VOL. 28
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that which dreaded as the naturalhappensand they ofconseqence
madness,his are to take aas of theyou soundness of hisproof

If the evidence Mr. wasunderstanding.” bythus argued Hope,
inadmissible, the court should have allowed him tonot make that

But aif officer should to such anargument. objectprosecuting
made, there awhs ever court that would sustain theargument being

?objection
that,A in his thenon-expert may testify wasopinion, plaintiff

355,defendant, Nelson,attached to thesincerely v. 4 Cow.(M’Kee
;as Stark,cited law in Robertson v. 15 N. H. that the plaintiff114)

“ aseemed satisfied” with business to himproposed byarrangement
witness, Co., 487, ;the v. S. F. M. 30 N. H. that(Bradley 491)

* * *“ sound,the witness a horse was not then histhought
feet to have a disease ofappeared v.Willislong Quimby,standing,” (

“485, ;H.31 N. that a well,horse to be and free487) appeared
disease, well, well,from that he atetraveled breathed thatfreely”;

“ him round the he showed inyard distress hisrunning breathing”;
‘‘that he he never saw indication of the horseany.thought being

diseased,” Richardson, 428, ;v. 429, 430,34 N. H.(Spear 431)
“certain,were,there at a excavations,that some hard butplace,

the nature of hard v. M.Currier B. &nothing pan,”approaching (
R., 498, 501, ; health,34 N. H.R. thata in thelady’s opinion508)

witness,of the “had not been near aso since” certain timegood
‘‘ ‘‘before”,as that ashe had severe fit of sickness in the fallvery

1861,of and that she recovered after she tovery slowly began
mend,” sick”;that .the witness “considered her that thevery
defendant, in time,a barrel of flour at one and a barrel ofcarrying

“ “another,at seemed to them that he shouldcarry-sugar easily”;” ”“;a■callthe active man that a withdefendant he had scufflevery
;the defendant, him,”in which the defendant “was too much for

“148, ;149,v. N. H.45 that the didwitnessKnapp,(State 154)”.not see of in a horse at the time of anany appearance fright
“.accident, least,that the horse did not to be in theappear frightened

afterwards,”he went off the bank or.before that “lie to beappeared
use,” Franklin,a horse to v.sulky-dispositioned.rather Whittier(

; witness,that a46 H. not seen theby appeared,N. carriage23)
sound, Shinborn,arfrom-the to start from certain 46v.point, (State

“;497, suffer,that the andN. H. seemed to seemedplaintiff501)
“debilitated,” excited,and that sheweak did not seem to be

“she,that was lamer in the than the day■frightened,” morning”
before, (Taylor Railroad, 304, 306, 309) ; and,v. 48 N. H. * since

law,of the commonthe restoration of the value ofopinions property
are admitted here as well as else.everywhere

If of condition are ofopinions physical opinionscompetent,
mental condition must be ofThecompetent. difficulty proving

disease,health or awithout makesopinion, opinion legalphysical

211,anteRailway,*See v. 212.Cooper
Reporter.
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evidence; mental orof best the of healthgrade difficulty proving
disease, is and morewithout still makesopinion, opiniongreater,

a class of best evidence.palpably
intoxication,Lord andHale the of insanitysimilarityrecognized

and Madness andtreated of both under the head of Lunacy.”“Idiocy,
“ aceidentalis,”naturalis,”Alter dementia and “dementiadescribing

he that is dementia“The third sort of dementia is whichsays,
thedrunkenness. This vice doth men ofnamely depriveaffectata

reason,use of and a butmen intomany temporaryputs perfect
* * * such a shall have no thisphrenzy; person byprivilege

madness, thecontracted but shall have same asvoluntary judgment
if he were in his senses.” 1 Hale P. 32.C.right

case, witnesses,In this it is decided that notunanimously experts,
that,were toallowed at times the defendant didproperly testily

and, times,at thedid not to be under influence ofappear, appear,
liquor.intoxicating

alcohol,of the influence of andopinionsAdmitting rejecting
of is It not so inopinions was Richard­insanity, arbitrary. Judge

son’s In v. one witness testified there wasday. State oneCorey,
“whentime he saw the defendant out—cannot whether he hadsay

“not”;been or and thatseveral testified had nevertheydrinking
known of his from Excludeexceptbeing liquor.” opinionsderanged

alcohol, and, cases,of the influence of in it would be amany trying
evidence,task for the to the whether the defendantjury uponguess,

was intoxicated or insane. The and conduct whichappearances gave
to one witness that intoxicated,an this defendant wasimpression

insane;have to others the that he wasmay impression andgiven
when a life,man is on trial for his is notthe state entitled to a

of themonopoly opinions.
Richardson,Under the of v.Poole counsel whoexception have

have, most,introduced evidence to inshow if notinsanity,tending
all, cases,in been of that theiraware the fact client’spainfully cause

suffered from the anof class ofunjustly important thesuppression
best evidence. The exclusion of is aopinions practically one-sided

state,exclusion. A witness for the is allowed to that thesay
usual;defendant natural or as that is a clearappeared opinion; and

counsel,it is understood and taken the court and as aby jury, full
and that the defendant was sane. If theexplicit opinion witness

terms, that,should in in his the defendanttestify sane,wasopinion,
the effect not inof his w'ould be altered thetestimony slightest

side,On the other a is allowed towitness thatdegree. say the
natural,defendant did not or didappear appear orpeculiarly

;that a if italso is clear and werestrangely; opinion necessarily
understood and taken as a thatfull and theexplicit opinion defend-

insane,ant was there would be no and theinjustice, exception
“ unnatural”,would bo abolished. Itopinions totallyexcluding by

evidence,should,connection,its inuse in this comepeculiar to be
“insane”, as “natural” is understoodwith tosynonymous be

“sane”, the underwith nowsynonymous questionlegal consideration
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of thea taste. But the effectdwindle to ofwould point literary
natural, or didthat the did not appeardefendant appearopinion

of anor falls far short of the effect opinionpeculiarly strangely,
insane; un-this andthat he to be and the state hasappeared great

theforfair over the accused. If he has insanityadvantage feigned
the witnessesof a mere narration bypunishment,purpose escaping

him, liketheir of would veryof observations probably appear
beof whereas this evidence prop-evidence insanity; mightstrong

; ob-and haverebutted theirby opinions theyerly truthfully might
could not describe. Andserved evidence of simulation which they

eccentric,modern, Mr.thus the nisi supposed by Tyngprius ruling
Richardson,to have been made in and unfortunately pub-Poole v.

him, the ac-andtoby operates unavoidably oppress endangerlished
who, innocent; and tocused reason of are encourageby insanity,

ascrime the who insanity. Objectionableby shielding guilty feign
isitthe new is all details of itsin the practical operation,dogma

also, view,in a a of theviolationpurely elementary principlelegal
admits the bestwhich evidence.

started toII. that his andOne witness testified he shut shop,up
; that heand another testifiedwhen the defendant was thereawaygo

in anotherwas,a in and toleft bed which the defendant went sleep
This to that these witnessesbed. evidence -was introduced show

defendant; in thisofwere the and their fears were provedafraid
way show that in their the defendant was insane.opinionsto

fears, their fearsIf acts could to their andbe showprovedtheir
as directlybe evidence of their could testifyproved opinions, they

to their and that afraid of the defendant be-wereopinions, say they
cause him insane.they thought

the that theyof witnesses is offered toWhen testimony prove
man, to an offer totreated the defendant as insane it amountsan

witnesses, of theirthe aby expressionprove previous practical
; aand the their conduct isarises whether speciesopinions question

concerns notof the best evidence of their Thisopinions. question
of them.the of their but the methodcompetency opinions, proving

a of ismaythe true method be in sanityWhatever theory, question
if a made of evi­seldom ever tried wfithout effectiveusevery being

was,dence that the whose is in controversy,person sanityshowing
not,or was treated as an insane his family,by neighbors,person

friends, 268,or 26 Wend.v.acquaintances. Stewart Lispenard,
269, 292, 310, 311, tois offered316. evidenceWhen tending

witnesses, thehow he was than theshow treated otherby persons
circumstances,arises, actsfurther under whatquestion showing

thecan be a class the best evidence whenas ofopinions, regarded
oath, and cannot beactors do net the anunder sanction oftestify

Tatham, 5to test of v.Wrightcross-examination.subjected the.
; 101, n.670; Ev.& Fin. N. 489 1Cl. C. 4 C. Gr.S. Bing. §

test, the best evi­without such and is sometimessanctionHearsay,
; 285, Am.103-105,dence. 1 Ev. 127-146 1 Phill. Ev.Gr. (4th§

;; 641; Davis, 6 H. 2103 Am. L. N.v.HinkleyReg.Ed.) (N. S.)
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;; Walker, N. H. 355Rand 17 45v. N. H. 343 v.Dodge, Wheeler
Adams v. 47 N. H. 219.Blodgett,

thetoIII. The defendant’s to the instructionsexception given
in relation to his as affectedjury by dipsomania,responsibility

; if theraises forthe of the tests of insanityquestion legalgeneral
correct, be cor-wouldinstructions are theyupon dipsomania,given

rect when other form of insanity.upon anygiven alleged
delusion, in otherIf is the testof and orknowledge right wrong,

must be the test informs of and delusionalleged insanity, knowledge
onThe correctness of all the instructionsdipsomania.alleged given

disease,the tests of takenmental is in the exception byinvolved
the defendant.

everThis was the first in such instructions wereinstance which
; but fundamentalare an ancient and prin-they application ofgiven

not aof the mental disease iscommon law: A ofciples product
contract, crime;a will,a areor a and tests of mental diseasethe

Woodman,matters of H. Triedfact. Boardman v. 47 N. 147-150.
by precedent,legalthe are -triedstandard of the instructions wrong:

legalSy right.the comesfandard of are haveWetheyprinciple,
to a that of andpoint where we can see the precedentplainly paths

between them. Inprinciple and where we must choosediverge,
ourmaking choice there are which weakenvarious considerations

precedent.the attraction of
A and has thewant of success attendedconspicuoussti'kiug

efforts made to disease. In re-the relations of mentaladjust legal
to the of a the author-validity contract as affectedgard by insanity,

ities have been Littleton “No manand says,conflicting vacillating.
of full toshall be received in the law disable hisage any plea by
own Lit. 246 “There have been fourperson.” Co. b. Coke says,
several a thatthe alienation or other act of manopinions concerning

mentis,is For, first,non that&c. some are of hecompos opinion,
avoid his own or others are ofmay act by entry plea. Secondly,

writ,thatopinion, he avoid it and notmay by plea. Thirdly,by
others, that he avoid it or writ: and of thismay either by plea by

* *Brevium,is *.opinion Fitzherbert in his Natura And
writ,Littleton here is of that neither nor noropinion, by byplea,

** *otherwise, it,he himself shall avoid his heirbut
shall avoid it herewith theor writ. Andby entry, plea, greatest

; withauthorities of our books and so was-it resolved Littletonagree
said,in case where it is that it is a maxim of the commonBeverly’s

law, 247,that Lit.the not disable himself.” b.shall Co.party “By
the law of no man shall act reason ofbyavoid his ownEngland
these “Thedefects.” 1 Hale P. 29. Blackstone in-C. says, king
deed, idiot,on behalf of an or other acts. Butavoid hismay grants * * *it hath a shallbeen said that non himselfcompos
not be in to avoid suchto his own orderpermitted insanityallege

himself,for that man orno shall be allowed to stultify pleadgrant:
his curi-The of this notion is somewhatown disability. progress
ous.” its that it did notBlackstone prevailhistory,gives showing
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“I';in the time of that III. a scrupleEdward under Edward began
to a himselfarise whether man should be to blemish bypermitted

; ithis own and doubted whetherafterwards” wasinsanitypleading
a had a of hiswho executed since theplaintiff release commencement
suit, at theand who was taken to be at its andsane commencement
time de-of to an intermediateshould bepleading, permitted plead

release, “andreason atof the execution of theprivation existing
the release if outwas asked how he came to remember thequestion
of his of rea-senses when he it. this wayUnder YI.Henrygave

*** * * '*was theseriously byadoptedsoning judges,
and notfrom these loose authorities does scruplewhich Fitzherbert
to notreason,as to that a man shallreject the maximbeing contrary

himself, Bl.as law.” 2hath been settledhanded downstultify
291,Com. 292.

1767, tothus,In Ld. hath been saidMansfield stated the law “It
abe ‘a maxim that toman can his avoidno a lunaticplead being

executed, saidtime,deed or. isexcuse an act done at that because’ it
‘if he a lunaticwas he could not action he didremember duringany
the of his And laid downthis wasdoctrineperiod formerlyinsanity.’

; hathsome but I am find that of late itby to been gen­judges glad
is,it,for the reason for inerally myexploded; opinion,assigned

it; because, not re­insufficient .to he couldwholly support though
member what his justly say,hepassed yetinsanity,during might

deed, action,If he it haveever executed a or did such .an mustsuch
duringbeen his do it eitherconfinement or for he did notlunacy;

ofbefore or since that time. As to the in a man’scase which plea
aside; Itwas than this :set it was moreinsanity actually nothing

terms; atwas when the man that he wasthey orepleaded pleaded'the out of his thattime It was do knowyousenses. Howreplied,
toso,out of that is himselfwas senses? No man knowsyou your

aside;was,beso. And sethis thisplea upon quibble,according
;not it was valid was his butbecause not a if he out of sensesone

because concluded he was out of his senses.”not Chamber­they
Evans, 149,lain v. Bl. Ed.London 5 App.Com. 1773).(Am.of

defence, of“The himself set a and in avoidanceasupparty may
tothe that he was it wascontract non when allegedmentiscompos

thathave made. andbeen The Littletonbyadvanced Cokeprinciple
ex­a man not be to himselfshall heard has beenstultify properly

2as absurd and naturalagainst justice.”ploded manifestlybeing
“Yet, in commonKent 451. olearas this doctrineCom. appears,

and it has with a fromsense common met oppositionjustice, sturdy
insisted, re­the been justlycommon who have haslawyers (as

ofin natural and universaljustice, practicedefiance of themarked,)
world, that, to a knownall in thethe civilized nations according

law, admitted tothe no of full should beagemaxim of common man
* ** absurd and mis-disable or himself. How sostultify

a ofmaxim could have found its intoway system juris-chievous any
a matter of won-to act civilized isuponprudence beings,professing

itder humiliation. There have been byand many againststruggles
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; is,in all of the law but iteminent commonlawyers perhaps,ages
authorities,difficult to resist the which assertsomewhat its establish-

law;in the a whichment fundamentals of the common circumstance
well abate the boast so and made com-often so that themay rashly
law is the of human reason.”mon .225.perfection’ Story Eq. §

considered,It seems to beenhave in this and otherfinally juris­
•dictions, that a man avoid a on of hiscontract themight ground

cases,in all a contract for necessaries.insanity, perhapsexcepting
; Allen,Whidden, 435,v. 2 N. H. 438 Burke v. 29 N. H.Lang

; 304;106 v. 11Seaver Pick. v. 279.Gibson 6Phelps GraySoper,
But it is now held that he is to a inavoid contract madeestopped

faith, unless he restores the other to hisgood party previous posi­
tion, Camroux,or makes v. &Molton 2 H.compensation. W. G.

; ; Stevens, ;4 H. &487 C. W. 17 1YoungS. G. v. 48 N. H. 133
383-386,Parsons Con. This result the contractsplaces(5th ed.).

extent,insane and to aof minors considerable samepersons on the
; West,v. N. H.Carr 26 280 Heath v. N. H.ground. Clough, 28

101; Buckmaster, 652; 369,Lincoln v. 32 Vt. 2 Ev.Gr. 370.§
law,The in for has been con-English proceedings guardianship,

Review,fused and unsettled. 13 Law and L. 122.Magazine
In relation to the burden of on the of in crimi­proof question sanity

cases,nal the and all thenearly American authorities haveEnglish
been The uniform rule'in andmanifestly thewrong. England general
rule in this has been that thecountry, burden was on the defendant to

doubt,either reasonable or aprove sanity beyond ofby preponderance
695,In Arnold, 764,evidence. v. 16King Tr. Mr.St. Justice

“ Onslow,said to the theTracy lordjury, which is themyshooting
indicted,fact for which the is is allprisoner mannerproved beyond

;of malicious,contradiction lout whether this was that de­shooting
the of the man.”pends One of the mostupon sanity important

encroachments thejudicial of the inupon province jury, England,
has always been the inference of malice declared the court as aby

The idea of malice includes the idea of san­legal presumption. legal
; and theity of malice threw the burden ofpresumptionlegal prov­

understood,on the defendant. Thisinsanity has beening always in
Erskine,as as it was when he saiddistinctly inEngland, by v.King
“1314, 1318,27 Tr.St. I must convince thatHadfield, theyou
* * * *awas lunatic.unhappy prisoner The whole

me”;therefore is castundoubtedly andproof Mr.upon by
Baron Martin hewhen the in v. Ann.jury Queencharged Townley,

1863, 2, 308, “unless were satisfied—and itpart p. they was-­Reg.
for the itto make out—that he did notprisoner know the consequen­

act, man,ces of his that wasor it the law of God aud andagainst
would him to he was ofsubject murder.” Thispunishment, guilty

Bartlett,error was in v.corrected 43 N. H.State 224—a casegreat
most in but most conservative inrevolutionary precedent, principle.

cases,In tried a court without a thetestamentary by probate jury,
court decides the fact as well as thenecessarily law. StewartIn

255,v­ Nestle,. 26 37,Wend. Blanchard v. 3 DenioLispenard,
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498,and that mental imbe­Clarke v. 2 it was heldComst.Sawyer,
is not it to a total ab­amountscility testamentary incapacity unless

; Parish,sence of reason but v.this test was abandoned in Dela­field
1826,N.25 Y. 11. In an decided in Dewof probateEnglish judge

Clark, 79, that,v. med­3 Addams as a of'fact thematter proved by
ical ofauthorities his delusion was the test of Boar­insanity.day,

.Woodman,dman 148,v. this47 N. H. 149­ The courts of country
cases, law, testa of thein as ruleinadvertently adopted testamentary

of delusion a ofwhich of had found as matterprobatetheEnglishjudge
fact. And this mistake increased the ofdifficulty extricatinggreatly
the Infrom besot it.the embarrassments and obscurities whichsubject

it1867 was ca­testamentarythat the American doctrine ofsupposed
factwas established on the foundation ofpacity firmly probateEnglish

law,mistaken foundationhere for a basis of when even thatsuddenly
was the court.destroyed by probateEnglish

398,a.,In P.Smith & a. v. Tebbitt & Law 1 P. & D. J.Rep. Sir
“said,Wilde to be theWhat is to be the of disease? What isproof

test, test, ofif there be a ?of morbid mental action The existence
‘ delusions,’itmental Butwould be answered. onlythisperhaps

athe in what isof it. Forpostpones question, place answering
a testmental is it asdelusion? How to be defined so to constitute

word isof or disease. Themental disorderuniversally applicable,
not a be saidfortunate In a manvery one. common parlance may

‘to be a Theunder delusion’ when labors under a mistake.he only
‘ intended,delusion’ is To sayof course different.verysomething’‘ nthat a meant,morbid or is toa­ insane delusion’ is thebeg

’‘ in­For the the test ofquestion, delusion to be is to besought
; test ofand to that or morbid delusion is thesanity an insanesay

‘disease, ofor does A beliefnot advance theinsanity enquiry..
facts which no Johnrational would have believed’ says Sirperson

‘Nicholl. No to alike ob­rational This tooperson.’ appears open
wha,tfor a toare the limits of rational man’s belief? Andjection, say

them,athat belief exceeds that or in­is to it is irrationalsayonly
‘ The in the im­sane. belief of as realities which exist onlythings

of the v.Lord inpatient,’ Waring,agination says WaringBrougham
Moo. P. C. But sane oftensurely people(6 imagine things354).

to exist which have no' existence in both in thereality physical
fears,and moral world. rise to unfoundedWhat else unjustgives

baseless or romantic dreams? I turn to anothersuspicions, hopes,
Willis, eminence,definition. It is Dr. a man of and isby quot­great

‘ed John Nicholl in A adher­Sir Dew v.by pertinaciousClark.
ence to in itssome delusive idea to evidence of falsity.opposition plain
This seems to offer a surer but then the ‘evidence’ of the:ground

‘is to be and who if it so or not? Infalsity shall beplain,’ manysay
or most itcases would be who have entertainedeasy enough. .Those
the ‘delusive idea’that their made of or their ofbodies were glass legs'butter it be found in that somemedical works havemay(as done),

at hand—the senses—have evidence’ evidence of theircertainly ‘plain
■ofits But if inwhat the idea concern a whichdelusivefalsity. subject
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‘ beit is towhichevidence’no and the bytile senses part, plainplay
the intellectualaddressed tois matter of andreasoningdischarged

not?oristhe evidence plainall sane men whetherWillfaculty? agree
a monoma-anothernot, shall one man in all cases pronounceAnd if

thereason, ofthe falsityto his ofevidence isniac when the plain,
?others ideas

andas fairlythese definitionswith theI find no fault oflanguage
Itoare used depict.the mental phenomena theyproperly describing

defined, notisthusmental delusionsassert the existence ofthatonly
Itmental disease.test oferected into an universalofcapable being

thebydisease is always accompaniedis no doubt true that mental
unfounded, andfalse andthat areexhibition of and ideasthoughts

‘ towhat I meanButcalled delusive.’therefore bemay properly
this, and the ques-that of insanitythis head is theonconvey question

‘ delu-theone and the same—that onlytion of delusions’ is really
broadthat theinsanesions which areinsanityprove delusions—and
eitherin all cases behealth or disease cannotinto mentalenquiry

intoor substitutedor determined enquirynarrowed any previousby
‘ cases, foralldelusions.’ I inthe existence of what are called say

alluded, de-where thein havesome such as those to which'! already
at onceandlusive idea to receive its condemnation expulsionought

; andsenses, is the caseof the the'from the action contrarysimple
to the simple,the of delusions obviouslysame be saidmay opposed

Thesein minds.and universal action of reason healthyordinary,
doubt, theand in themare the cases which no one wouldaboutsimple

‘ more.withoutof the delusions’ is also the ofproof insanityproof
if thecases? WhatBut what is to be said of the more complicated

surface,itself on thediseased of the mind does not exhibitaction
were, or rea-as it its the common senseshallucinations toopposing

mankind, of abstractsons of all can be tracked in the recessesbut only
in the mental actionwhichor speculation regionsthought religious —

is and con-of the sane no commonresult—and all questionproduces
‘ which? a delusion’ be definedflict In what form of words could

none, Iin cases as these? Inwould be a test of suchinsanitypositive
‘conceive, whichwords of the like import,but insane delusions’ or

Howthewith them the whole breadth of enquiry.carry general
then, a tribu-to bo byis this ofquestion insanity legalapproached

limitsnal? tests are to be for disease? What assignedWhat applied
which, is to Lc compati-within of pronouncedextravagance thought

theseno on? cases offerble with mental health decided lightThe
tests, orany to devise suchI nowhere find attempt assignheads.

elaborate,tests, howeverdo I thatsuch limits. Nor conceive any
matters,in suchofand methodthe commonbeyond ordinary judging

in thecasesof individualwould be to bear the- straincompetent
course of experience.”

“ itself, asto informto the of the courtThe held it be dutyjudge
obser-of medicalfar of the resultsas permits,opportunity general

I)r. Prichard, Ifvation,” and Dr. Esquirol.and Dr.he Bay,quoted
is to be that the probatethe American of whichlaw insanity English
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holds,court time,from time to to abe matter of fact depending
“upon the observation,”results of medical and thegeneral progress

of science,medical we have no assurance that this branch of our law
will be more stable hereafter than it has been heretofore.

The disease,to aestablish testattempt of mental has beenlegal
as criminal,unsuccessful in as in Incases.testamentary England,
from 1826 to latter;1867 delusion was as the test in the butapplied
it former;was not in the and it was not itadopted shown how hap-

thatpened wliat was an infallible test of mental disease in a man
when he child,disinherited his was no test of mental disease in
him when he his child ofdeprived life.

It has been held within one hundred and that the testfifty years
in criminal cases is whether the defendant was oftotally deprived
his and and did not know what he wasunderstanding memory doing

moreany than a wild Arnold, 695,beast. v. Tr.King 16 765.St.
This was the form of the test. In 1800 the At­original knowledge
torney General'of declared that hadthis test never beenEngland
contradicted, Hadfietd,but had been 27always v.adopted. King

Erskine,St. Tr. 1288. case,in the same said: “I will noemploy
* * *artifices of speech. The attorney-general, standing

law,the mostundoubtedly upon revered authorities of the has laid
it down, that to a manprotect from criminal thereresponsibility,
must be a total and I ad-deprivation memory understanding.of
mit, that this is the used both lord Coke andvery expression by

Hale;lord but it,the true of the utmostinterpretation deserves
* * *attention and consideration Delusion,of the court.

therefore, where madness,there is no or is the truefrenzy raving
* * *character of think, however,I thatinsanity. really

not,the substance,and do in mate-attorney-general myself very
* * *differ.rially In thethe law of countrycontemplating

and the of itsprecedents to which must be Ijustice they applied,
find to or I of themnothing question.challenge approve through-

;out I Hale;subscribe to all that is written lord withIby agree
all the authorities cited the lordby from Coke.”attorney-general

1309,Id. 1312, 1314, 1318, 1324. was madeThe effort of Erskine
with such “artifices of beenthat the court seem to havespeech,”
mystified. When Lord that wassatisfied the defendantKenyon,
insane, trial,the hisstopped and ordered a verdict re-of acquittal,
mark, that down,“With to the as therelaw it has been laidregard

be no earth,”can doubt laidupon meant as it had beenapparently
down theby and not toAttorney General Erskine. He seemsby
have ;understood that the ancient test was triedandquestioned yet,

test,thatby Hadfield must have been convicted. Hadfield’s acquit-
tal was not a judicial of in ofdelusion as the test theadoption place

rightof ;and & anknowledge C. P. it was probablywrong (9 546)
instance of adroitness,the rhetoriceffect of Erskine’sbewildering
and eloquence.

The commoninstincts of haveabandoned the “wild-humanity original
beast” form of test,the to ar-othersknowledge only adopt equally
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ofand sensibilityto theless shocking intelligencebitrary, though
• within someand degree,ofthe right wrong,Knowledgeage.

been, invariation, theory,has alwaysof andmore or less explanation
in this coun-andin generallythe test of criminal capacity England,

as the test.delusionneverthe courts have:try recognizedEnglish
it theso far as destroyed knowledgenoticed delusion onlyhaveThey

of itan rejectionis the same as explicitand whichof wrong;right
test,wrong it is imma-is theof andas a test. If knowledge right

thediseasebyterial whether that be destroyed assumingknowledge
delusion, form.form of or otherany

for the mosthas been part,is matter of that insanityIt history
diseases,many otherLikea of the modern state of society.groAvth

caused, and incidents of civilizedin a the habitsit is bygreat degree,
rare. Itsit was comparativelylife. In the earlier and ruder ages,

a few hundredattained within years.extent has beenpresent chiefly
insane, and nofor the expertsthere were noUntil recently, asylums

and treatmentto the studytheir lives exclusively practicaldevoting
aforTheof the disease. necessary opportunities obtaining thorough

it, were furnished thebyof did not exist until theyunderstanding
and their assistants.of Con-of superintendents asylumspositions

little of theuntil there was verysequently, recently, knowledge
subject.

it the head of Lordlunacy.In old books is often found under
into a lawto introduce bookHale was the first writer who undertook

of disease. 1 Halethe facts mentalconsiderable statement ofany
best medical authoritiesP. he theC. 29­—­32. Not wasonly byguided

of medical men.of his but he used theday, carefully language
recorded, was this thehe :other current medical ideas whichAmong

“ and vicissi­is and certain periodswhichinsanity byinterpolated,
tudes”, that, for the moon hath a“is which is called lunacy,usually

brain, in this kind ofinfluence in all diseases of the especiallygreat
andin the full of thedementia; such commonlypersons change
solstice,and summer aremoon about the usuallyespecially equinoxes

“; such as have theirin the of their and personsdistemper”height
intervals, the fullbetween andlucid ordinarily happens(which

intervals, athave least ausuallyof the in suchchange moon)
that thisuse of reason.” He did not medicalcompetent imagine

Erskine,a law. Lord inlunar was of the commontheory principle
case, 445, said,in Ves.Cranmer’s 451),delivering judgment (12

‘‘ ”; inserted thisthe moon has no influence and the reporter marginal
“ notion, influence,annote, that the moonhasIn cases of thelunacy,

not have betweenerroneous.” The mayreporter distinguished
fact; that henot waslaw and but Erskine did suppose announcing

a of law.his Hale on pointwithdisagreement
causes, of mental diseasetests recordedThe other andsymptoms,

Hale, the lunaras of fact as Whentheory.were clear mattersby
Crown, heof thethem his of the Pleas merelyhe input History

himhad been andpursued byfollowed the line of the custom that
their of theof to the opinionsall other jury,English judges, giving



436 v. PIKE. [Rockingham,STATE

416, 417. In hisfacts of the tried before them. Antecases
“AnotherLaw,of he of trialthe by jury,CommonHistory says

; atof that the is alwaysthis trial is this present,excellency judge
able,is in mattersthe time of the in it. Hereinevidence hegiven

evidence, ; also,law,of them and inthe to directuponemerging
assistance, hisfact, bymatters of to them a andgive great light

them, thethe and where questionevidence beforeweighing observing
; evenand them hisknot of the business and opinionlie by shewing

fact; toin matter of a and lay-men.”which is advantage lightgreat
2 Hale’s Hist. L. 147.Com.

700, is an instanceIn v. 6 Tr. thereCullender St.King and Duny,
towere accustomedof the manner in whichpositive givejudges

case,that thetheir of fact. Into the on mattersopinions jury
witchcraft; and he instructeddefendants were tried before Hale for

“as as witches hethe follows : That there were such creaturesjury
all; first, affirmedFor,no somade doubt at the badscriptures

all nations had lawsmuch. the wisdom of providedSecondly,
ofan of their confidencesuch which ispersons,against argument

wasa crime.” The a verdict ofsuch found judgethejury guilty;
verdict; sentence,and, the defend­satisfied with the hisfully upon

and witchcraftants were executed. The doctrines of insanity stated
Hale, the mostwere him in withLord held commonby enlightenedby

author,was not their norof the most civilized nations. Heclasses
fact;doctrines ofwas he for them. were equallyresponsible They

other; and area than the theywas no more matter of lawone
oblivion, the ancient doctrine of insanityentitled toequally although

ancient doctrine of witchcraft.outlived the
in witchcraft hasthat the universal beliefwe rememberWhen

toit is understandovercome within two hundred easybeen years,
asof were supernatural.how the insanityphenomena long regarded
as truthswereand demoniacal accepted taughtpossessionWitchcraft
found, answer-of weremiraculous Casesinspiration.' insanityby

butof demoniacalof cases possession;the biblical descriptioning
mental orbe cases ofmightthat of the latteranythe. suggestion

the ofdisease, was an attack infallibilityreceived as uponphysical
• andThis state of investigation,the discouragedscriptures. things

forms,of itsat least in somethe belief that insanity,encouraged
and ofThe natural causeswas demoniacal possession. operations

that en-cloudsdisease were themysterious; theologicalcerebral
it, werecompassed appalling.

anda of credulity, superstition, religiousIn period ignorance,
medicine, notwe should ex-terrorism, there a science ofbefore was

aof suchscientific or accurateto find any understanding malady.pect
athe of conditionthe boldest shrink from explorationWell might

nature,be, of and cur-its the boundsto in beyondbelieved origin,
ofthe exorcism.by powerable only

diabolism away, insanityof passedthe ancient theory graduallyAs
and not to the operationto specialattributed providences,was still

for wick-were treatedof health. The suffererslawstheof general
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science,of thethan men investiga-eclnessrather sickness. Among
of all compli-tion the is now disencumberedsubjectof theological

not thea realizedyet bycations. But this is modern emancipation
fewcommunities. Very personsmass of even the most enlightened

that is a disease.facthave an of the insanityadequate conception
marvellous,notit,of is of merelyThe commonnotion something

■with aconnectedindescribablybut also andpeculiarly, vaguely,
as moreor lower The insane are consideredworld. generallyhigher

condition,sick; of as theirthan and if are not spoken possessed,they
is ainenveloped supernaturalto the stillpopular apprehension,

declared, in the HouseThe ofshadow. Lord Chancellor England
Lords, March, 1862, ofon that “the introductionof the 11th ofday

into this hassubject,medical and medical theoriesopinions
asinsanityofthe- viciousupon principleproceded considering

clxv, This indicates howa disease.” Hansard 1297. remark
out, how theare worn andslowly superstitions dogmaticallylegal

maintain, law, testsas ofauthorities of thislegal agehighest
from those rejectedwhich are medical theoriesinsanity, differing

authorities, of athe same in the obsolete theoriesby only being
science.progressive

insane,was, men,time,aIt for that however ifsupposedlong
an it.knew to be refrain from Butact couldthey doingwrong,

not,that a of fact.whether is correct or is pure questionsupposition
words,fact, a medi-The a otheris ofsupposition supposition —in

words, a medical itcal other Whethersupposition, theory.—in
in in thethe medical or other orany profession, generaloriginated

nature,mankind,notions of is immaterial. It is as medical in its as
forms, andthe The test in all its theopposite theory. knowledge

test, indelusion are medical theories introduced immature ofstages
science, times,in the of anddim earlier subsequently, uponlight

examinations,more extensive and criticalobservations more repu-
diated the But tribunals have claimedmedicalby profession. legal

law,as and have fancied theythose tests immutable ofprinciples
a ofwere denunciation medicalvindicatedabundantly by sweeping

theories, defence anthat this was irresistibleaggressive—unconcious
assault their ownupon position.

in­to deal withthe of the common lawWhen authorities began
The distinc­medical theories.thesanity, they adopted prevailing

law,to of andtion between the of the court decide questionsduty
fact,of was not appreciatedthe of the to decide questionsduty jury

cases, the juryand as m this In criminalobserved it now is state.
State,v. Theas the factdecide the law as well (Piercemight

;536; and crimi­in civil13 N. H. Mass.Quincy Reports 558-572)
cases, of thethe to their facts'opinionnal court the jurygave

416, and the between aas as of differencewell the law (cmie 417),
little orwas of noof fact a of lawandquestion generallyquestion

not into usetrials had comenew Bl.When.practical importancee. (3
;;; Lewis, 558Mass.Quincy ReportsCom. 405 v. 1Wills. 55Witham

; notallowed1, wereHilliard on New Trials ch. when prisoners§ § 2, 3)
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;the asistance of counsel in relation to matters of fact Bl. 355Com.(4
; ;11 19 at theTr. 476 Tr. and were discre­St. St. juries punished944)

court,tion of the for to the oftheir verdict directioncontraryfinding
361) ;the Bl. the of was latitudiñarían.Com. thecourtspherejudge (4

The of or in matters ofjudicial practice juriesdirecting advising
fact, has never been discontinued in And this haspracticeEngland.

treatises, law,carried into and theon various branches ofreports
of mere matters of fact.many opinions Without any conspicuous

fact,or material abetween law and without demarca­partition plain
tion between a circumscribed of the court and anprovince indepen­
dent of theprovince the to on ofjury, juries, questionsjudges gave

the best which times afforded. In this man­insanity, theopinions
ner, character,medical and in re­opinions theirpurely pathological

fact,to of and full of error as medical ex­entirely questionslating
law,now into books the forceperts testify, of andpassed acquired

of decisions. Defective thejudicial medical theories posi­usurped
tion of common-law principles.

detected,The when cease. The manifest im-shouldusurpation,
anof extinct medical toposture betheory authority,pretending legal

cannot for to our reason or to ourevenappeal support sympathy.
;The reverence for not butproverbial doesprecedent, readily yield

when it comes to be understood that a is medicine and notprecedent
law, held, will, time,the it isreverence in which in the course of
subside.

disease,The in of mentalprofession,legal profound ignorance
have theassailed of knew all that waswhosuperintendents asylums
known on the and to anwhom the world owes incalculablesubject,
debt, as theorists and sentimentalvisionary philosophers attempting

law; whereas, fact,to overturn in thesettled ofprinciples legal
medicine,were the of andprofession provinceinvading attempting

to install old medical theories in the of facts estab­exploded place
lished in the of scientific The partyprogress knowledge. invading
will from a into itsfalse when it withdraws ownescape position

administration avoidand the of will discredit whenterritory; justice
the is thus to an end. the old or theWhethercontroversy brought

correct, a for thenew medical theories are is of factquestion jury;
themit is not the business of the court to whether of areknow any
science;correct. The law does not with advance ofchange every

maintain a to medicaldoes it fantastic consistency bynor adhering
howevermistakes which science has corrected. The principlelegal

it been darknessmuch have obscuredmay byformerly pathological
is,and-fact, a mental disease isand confusion of law that ofproduct

contract, will,a a a It often difficult to ascertainnot or crime. is
disease, an actan a mental and whether waswhether individual had

but,disease; arise from theof that these difficultiesthe product
law;from theof facts to be and not theynature the investigated,

notthe andare difficulties to be solved jury,by legalpractical
for thedifficulties court.

medical theoriesIf our established oldprecedents practically
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which science has andrejected, those whichabsolutely rejected
science established,has meritat least claim the of formalthey might

But theconsistency. the to be instructed inprecedents juryrequire
the new medical theories and in the medical theoriesoldby experts,

theby judge.
In Queen 1840,v. tried in Dr. testified that heOxford, Chowne

extent,considered motive,an act towithout a a somedoing proof,
of mind;an unsound that hasone kind of been wellinsanity

”‘‘described ;the termby lesion of the that it is sometimeswill
ealled moral that are to commitinsanity; oftenpatients impelled
suicide ;without motive that mind is not incom­any this state of

withpatible an acuteness of mind and an to attend to theability
affairsordinary 1840, 2,of life. Ann. 262. LordPart p.Reg.

Denman was,instructed the that if some disease injury controlling
truth, the defendant,within he could notpower the whichacting
resist, he was not and that the test.wasresponsible, knowledge
9 & 545,C. P. 546.

In Queenv. 1843,tried in Dr. Monro testified thatM'Naughten
an insane person commitmay murder and be aware of the con­yet

; thatsequences lunatics often manifest a of clevernesshigh degree
and and exhibitingenuity, inoccasionally great cunning escaping
from the acts;of aconsequences such that he considered person

under a ;laboring delusion,morbid to be of mind that in­unsound
sanity ;exist withoutmay morbid delusion that a beany mayperson
of mind,unsound and bo affairsyet able to the usual ofmanage

;life that existinsanity may with a of andmoral perception right
and that this iswrong, common.very theirexpertsEight gave

opinions to show that the thegoing defendant had committed act in
question under the influence of a morbid delusion which deprived
him of the of substance,power self-control. Their intestimony,
was, that the insane;defendant was ofand that knowledge right
and was not the test. sowrong The medical wastestimony strong
that the court trial,the and thestopped directed jurysubstantially
to defendant,theacquit but Tindal theCh. J. instructed jury
that was the test. It does not how the defendantknowledge appear
could be 2,1843, 35, 359.that test.acquitted Ann.by pp.Reg. part

Pate,In Queen 1850,v. testified,tried in “IDr. haveConolly
conversed and,with the transaction,since inprisoner this my opin-
ion, he is a of unsound mind. I am not that heperson aware
suffers from any He is that heparticular delusion. well aware has
done and testified,it.” Dr.regrets Monro “I have had fivewrong

transaction, and,interviews with Mr. Pate since this from ownmy
observation, I believe him to be of unsound mind. I with Dr.agree

that he is notConolly under delusion. I thinklaboring any specific
he havemay known well what he and have knownvery was doing,
that it was but it withvery offrequently happens personswrong;
diseased mind that towill do know bethey whatperversely they

Mr. Baron Alderson instructed the thatwrong.” jury knowledge
the test.was
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testified, “I1863, Dr.tried in WinslowIn v.Queen Townley,
intellect.a manthat at this moment he is oftbink present deranged

moreNovember, stilland Iwas on the 18th ofHe thoughtderanged
witnesstime.” The ivaswhen I saw him the secondso last night

on theasked, of mental existed“If the statepresent derangement
theoflead to the commission21st of would it be tolikelyAugust,

was, “Most As-?” His answer undoubtedly.act then committed
thewas onas hehim to have been on the 21st of Augustsuming

in ahe wasnot believe that18th of November and I doyesterday,
man, of hisestimate, the natureof mind to like a sanecondition

testified, does“HeThe witness furtheract and his liability.”legal
noI havea a moralnot to have sane on point.appear opinion

to thosehe knows that these of his are gen-doubt opinions contrary
him toentertained, theyand that if acted would subjectupon,erally

athat person,I should think he would know killingpunishment.
that,law, thinkand that sense. I shouldwas tocontrary wrong.in

he had donehis ho should be he knew wrong.”from hanged,saying
testified, that“that the impliedDr. Gisborne prisoner’s language

that he (thethat he had buthe knew done waswhat punishable,
Mr.to-morrow.”believed he would the offencerepeatwitness)

the test.Martin instructed the thatBaron jury knowledge was
the ideacases,In these the of thetestimony experts negatived

admissionthe And thethat of and is test.knowledge right wrong
to thethis evidence with the rule the court juryof bycoupled given

test, itself.withthat is the the law into conflictknowledge brought
law, testi­testified a of or the courtEither the onexperts question

a littlea of was renderedfied on fact. The conflict onlyquestion
in v. tried in New York in 1856.more Huntingtonpalpable People

elsewhere,testified, in andas have testifiedtheyExperts long England
ofa man delusion be reason insanity,that without may irresponsible by

a of which hefor an act which he knows to be crime the consequences
insanity as a diseaseunderstands. testified that he definedOne expert

and thatbrain which the freedom of the will isof the impaired,by
ofThe testalmost all insane know frompeople knowledgeright wrong.

in theiras laid down theinsanity, by opinions givenEnglish judges
case, &House of Lords in what is called C.to the M’Naughten’s (1

werewas to theK. read counsel the expertsby experts;131,)
test, thatthat and testified theyasked their of theydirectly opinion

The samethe on thatdid not with subject.agree English judges
test, New Yorkas laid down the ofCourtby Supremeknowledge

thev. Denio was read to one of experts,4(Freeman People, 28),
instruct­of The courtand the same kind wastestimony repeated.

the Trial ofthe that was the test. ofed Reportjury knowledge
269, 270, 271,260, 261, 263, 268, 447.257,v.People Huntington,

thatone testified insane personsIn Com. v. Rogers, gene­expert
Theand opinionthe distinction betweenrally know wrong.right

;was, that his hadwas insane reasonthree that the defendantof experts
delusion, insane and irresistibleand an impulsebeen overborne by

conclusion, thatthat it does notor In appearparoxysm. coming to.
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test; and, their testimony,were thethey by uponguided knowledge
seem, that, not the test.it waswould in their opinion, knowledge

In theThe the test. ap-court instructed the that wasjury knowledge
evidence, theof that test to the court oftheplication adopted language

the in to and apparentlyrelation delusion impulse, intendingexperts
theto delusion and a substitute foruse not as knowledgeimpulse,

atest, it, of processor as a modification as au illustration byof but
be sud-of the actwhich the of the mightknowledge wrongfulness

law inthe thei ...*uved. The unable to understandweredenly jury
instructions, and, afterform in it waswhich stated in the considering

court, andtime,the of came into askedsomequestion sanity they
butwhat to a theof amountwouldinsanity justification;degree
Reportcourt added to the instructions previously given.nothing

281;276-278, 7149-166,of the S. C.Trial of v.Com. Rogers,
Met. 500.

a witness,ofIt is the common under the oathforpractice experts,
test,to thesubstance,inform the in is not anathatjury, knowledge

witness, thefor the not under a to informthe oath of jury’judge,
that moreis the situation is still impres-test. And theknowledge
sive, aswhen the is an of hehumanity,forcedjudge impulseby

is, onto to the accused theoften advise thesubstantially jury acquit
asserted himself.byof the in of the testviolationtestimony experts,

The after it is realized.is one which cannot bepredicament prolonged
law,If the of ex-the tests of of practiceare mattersinsanity allowing

;are, if are mat-whatperts theyto should be discontinuedtestify they
fact,ters swornof the withoutshould no testify beingjudge longer

a as anas and to testify expert.witness himself qualifiedshowing
diseaseof mental asTo that the the teststestifies tosay expert

fact,a ofthe the test criminal responsibilityand declaresjudge
law,as a dilemma in another form.rule of is theto stateonly

defendant, hisFor, Avas the act of mentalact aif the ofalleged
not, fordisease, law, act,in he is moreit and no responsibleAvas his

intoxi-it it of his involuntaryAvouldbe if had the actthan he been
cation, hand hisanother the defendant's againstor of person using

re-resistance; the test ofif istheutmost defendant’s lmoAvledge
Iftest all of them. hecases, the inin one of these it issponsibility

whetherdoes to be is irresponsibleknow the act he equallywrong,
used,overcome, irresistible powerhis thebywill and his handis

of anotherdisease,of the irresistible powerhis OAvnmental or by
theuncontrollable poAver,disease isWhen theperson. propelling,

and moral elementsmentalman is as as theinnocent Aveapon,—the
mental, moral, and bodilyare the If hisas as material.guiltless

service, it isinvoluntaryto anandis pressedsubjugatedstrength
man,disease, oraanotheror byit is hisimmaterial Avhether done by

withoutinnature set operationart orbrute or force ofany physical
betweendifferencethefault his a manany on If knowingpart.

ofof those theand but either agencies,byright deprived,wrong,
hisfor ina-he isthem, punishedisto choose betweenpoAver punished,

isand that thefor incapacity;to make the choice —he isbility punished
VOL. xlix. 29
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for which the law he shall not besays Hevery thing punished»
as well be for an topunished incapacity frommight distinguish right

as an afor to mentalresist disease whichincapacity forceswrong,
choice of the it ahim its isWhether condi-upon wrong. possible

nature, a man act,in for the of an totion beknowing wrongfulness
rendered, disease,mental of not to do itincapable andby choosing

it, defendant,a in a instance,whetherof not particulardoing —and
thus But,has been of fact.incapacitated, obviously questions—are

law, anare of fact or of whenwhether questions expert testifiesthey
that,condition,such a andmaybe uponthat there examin-personal

is, was,ation, the defendant or in ahe thinks such condition—that
overcome, or or orhas suspended,his disease temporarily perma-

his of betw'een aobliterated knowncapacity choosingnently right
the that is thesaysand a known testwrong, judge knowledge—and

thethe contradicts Either the ex-flatlyof judge expert.capacity,
law, ortestifies to the testifies to fact. From thisjudgepert

dilemma, authorities afford nothe escape.
is, tothat courts have undertakendifficultywhole declareThe
awhich is matter of fact. The of thebe law lawprinciplesthat to

case, when,theat trial of themaintained hav-expertswere present
test,as usual that neither nor delusion is thetestified lcuowledgeing

the that all tests of mental diseaseinstructed arejurythe court
fact, and that if homicideof the was thematters oroffspringpurely

defendant,disease in the he was notof mental guilty byproduct
of insanity.reason

error in the refusal of the court to instructwas theThereIV.
no of and also inthere is thesanity;that legal presumptionjury

is toof mature bethat saneevery person presumedinstruction age
to showis evidence insanity.until there tending

indictment,in the and that as wellMalice was alleged allegation,
indictment,theaverment of wasmaterial traversedotheras every

malice, the state hadthe of theissue. On questiontheby general
the wasburden of and state toand the proof; requiredaffirmative
asof malice as well other materialeverythe allegationprove

anall reasonable doubt. essentialaverment, Sanity beingbeyond
malice, the state allmust be reasonableproved by beyondofelement

to in maliceis not cases which ispeculiarrule formallyThisdoubt.
all Ifan of crime. theindispensableisSanity ingredientalleged.

denied, it,denied, is and the mustsanity partyis allegingcrime
Bartlett, case,224. It held in that43 N. H. wasv.it. Stateprove

malice,of and of are ofsanity presumptionsthat the presumptions
butthe burden of authorize themerelyproof,not changethat dofact

direct ofmalice without witnessesand any testimonyfindto sanityjury
case, is ain thisThe instruction depart-those givenpoints.upon

Bartlett; told thatthe werefor when jury everyv.ure from State
sane,be wouldis to they naturallypresumedof mature ageperson

court,a from thepresumptionthat receivedthey legalunderstand
of fact for them to upon.and was one passthethat presumptionnot

thislaid qualification,was down with importantThe presumption
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that it existed andso as there was no evidence ofonly insanity,long
vanished at the moment the of evidence appearedslightest particle

to show a would beinsanity. presumptionSuchtending legal
and anomalous. If there was airregular, exceptional presump­legal

tion trial,of it to the burdenthesanity, operated keepthroughout
defendant,of on the or to the burdeninsanity,proving support

which to the state. If it not establishdid sanity beyondbelonged
doubt,reasonable it was immaterial. If it did establish sanity

doubt, itbeyond reasonable shifted the burden of tocontraryproof
the doctrine of v. Bartlett.State

defendant,the burden of the and himproofShifting upon allowing
to throw it back the state a scintilla ofupon by wouldtestimony,

be followed the itnaturally state to throw backby allowing . again
scintilla,the defendantupon another and so onby anthrough

intei-minable subdivision of the evidence.
There is no in a homicide caused a mentallegal guilt solely by

disease. Mental offence,to ancommit includescapacity sanity.
if innocence,And there is a of as thepresumption bookslegal say,

how is it evidence,in the absence of alloverpowered, aby legal
of When the two comeinpresumption sanity? conflictpresumptions

assistance,without how does the law ascertain which prevails!?
Underhill, 604;v. 12Greensborough Vt. 1 Gr. Ev. 35. If it is§

to abolish one ofnecessary the conflict,to avoid theirpresumptions
the of innocencepresumption can well be for it isspared, entirely^

state,useless. The must it. The burdenalleging guilt, prove oft
is attached to theproof affirmative. The accused does not need a

innocence,ofpresumption and it is of no to him. Thereadvantage
is no of and the islegal presumption defendant as wellguilt, pro­
tected the rule whichby the burdeu of onputs theproof party

affirmative,an as he wouldbe aalleging of innocence.by presumption
indeed,Greenleaf, that the ofsays innocence ispresumptionlegal

to be the asby matter of 1regarded jury evidence. Ev.Gr. 34.§
But this is an ;incorrect view. A is notpresumption evidencelegal
it establishes a when there ispoint no and no inferencetestimony

factof from the absence of and also when alltestimony, the
is so balanced thattestimony the is not decided the tes­point by

timony. the state the burden ofPutting upon andproving guilt,
to the defendant agiving of innocence as evidencepresumption
to thedisprove which the state musttending wouldguilt prove, be

like the of the defendantdoubling weight any testimony might
introduce, and it once state andthe inweighing favoragainst again
of the defendant. The burden of affixed to the affirmative,proof

renders a of lawgenerally unnecessary; but itlegal presumption
seems sometimes to be that athei'e is for asupposed suchnecessity

for, or andpresumption fact denied ineveryagainst, plead­alleged
; and more so-called have beening constructedlegal presumptions

can bethan used.conveniently
effects,There are causes,certain natural or conditions,usual and

customs, within the reach of the orgenerally the observa­experience
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men,tion or the reason of which a are in anjury justified byfinding
inference or of fact -whenthere is nopresumption testimony showing
an the Burdett,instance in case on trial. Rexexceptional v. 4 B. &

121; ;Rosser,Ald. 7 Graham,Rex v. C. P.& 648 Ottawa v. 28 Ill.
73. it isWhen that one man hasproved killed with aanother deadly

fact,under some be,circumstances thereweapon, as a matter ofmay
kill;a fair inference of and but,malice intent to in andEngland,

in this such inferencescountry, have beengenerally improperly
into toand used thepresumptions, burden ofchanged legal change

trial,the It isproof (ante not inthroughout p. 431). necessary,
climate,this to offer to that the wastestimony show frozenground

the last or that it was not frozen theJanuary, last Seed­August.
treesfruit do not bear offruit theling best andgenerally quality;

without of witnesses to thetestimony as of aany product particular
a would be authorizedjury presumeto the fact. Inseedling, such

cases, the absence of totestimony show an exception,tending may
be evidence to thesatisfactory show of thetending operation known

rule. The inference thedrawn thegeneral from absenceby jury of
ais ofparticular testimony, fact. Butpresumption suchmany

have been court,thepresumptions unnecessarily andpromulgated by
law,called of court aimproperly presumptions having great—the

of inposition the of theuponadvantage encroaching province jury.
The of is not an artificial orpresumption sanity legal presumption,

abut natural inference of fact to be made a fromby the ab-jury
sence of that aevidence to show did not that soundnessparty enjoy
which to be the ofexperience proves condition the humangeneral

Sadler,mind. v. 87,3 Com. B.Sutton 96. The state has(N. S.)
no of amore need of than thelegal presumption sanity, defendant
has of a of innocence.presumption

&Ewins a. v. Gordon.

On inany writing the of seal,nature an under willcovenant lie.agreement
Thus, bond,on ita is for an andsupportable, equityit proves agreement;

will the specificenforce performance covenant, for the breach of whichof a
the law can only give damages.

Where a decree for asked, bespecific there must a valuableperformance is
toconsideration support ;the not that thebut it is essential consid-equity

eration expressedbe in writing.
A. ingave his bond the sumpenal §1,200,of with the that it shouldcondition

void, if,be upon B. of shouldpayment by §600, a A. conveywithin year,


