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‘When the court instructed the jury, that upon a contract of sale the title to a
pair of oxen having passed to the defendant, there was an implied license
1o enter the plaintiff’s barn and take them; and at the same time, they
were told, that these instructions were given with some hesitation, as de-
fendant, knew that there was a misunderstanding as to the sale, but that
they might take the law {o be as stated ;—it was hkeld, that the defendant
had no cause to complain. ‘

A contract was made for the exchange of plaintiff’s oxen for the defendant
Foss’ steers and $125 in money ; but the parties disagreed, as to whether it
was for defendant’s yearling, or two years old steers. Defendant’s servants
drove the yearling steers to plaintiff’s barn and took awsy the plaintiff’s
oxen, against plaintifi’s remonstrance, defendant Foss knowing that plain-
tiff claimed the two years old steers. The court instructed the jury, that if
they found the acts of the defendants to be wanton, they might award vin-
dictive damages ;—held, that in this, there was no error, there being evi-
dence, on which the jury might have found, that defendants acted in bad
faith and maliciously.

‘When the verdict of the jury is ambiguous, the court may, in its discretion,
send out the jury for further deliberation, even after they had sealed up
their verdict, and separated for dinner, there being uo suggestion of abuse,
during such separation.

Where the officer in charge of a jury, without the direction of the court or
the consent of the parties, allowed the jury to separate after having agreed
upon, and sealed up their verdict, to be rendered in court on its opening in
the afternoon, the verdict will not be disturbed for that cause, when it ap-
pears there was no intentional wrong on the part of the officer or the jury,
unless there is cause to suspect, that some abuse was practiced.

Tars was trespass guare clausum fregit, by George S. Evans against
Aarou W. Foss, John W. Bateman & Albert Foss, wherein plaintiff
alleged in his writ, that the defendants, on the 11th of November,
A. D. 1868, with force, &c., broke and entered a certain close and
barn of plaintiff, situate in Strafford, in this  county, and then and
there ‘with force as aforesaid, took and carried away a certain yoke
of oxen, five vears old, the property of plaintiff, and of the value of
three hundred dollars, and kept and detained said oxen, and still.
keeps and detains the same against the peace, &e. The defendants’
plea was the general issue with a brief statement as follows: The
plaintiff will take notice, that upon the trial of the above issue, that
at the time mentioned in said declaration, said oxen werc the property
of said Aaron W. Foss, and that said Aaron was then and there
entitled to the possession and custody of the same, and that said oxen
bding then and there in said barn, and wrongfully kept there by said
plaintiff, the said Aaron W. Foss ordered and commanded said John
W. Bateman and Albert Foss, his servants and agents to enter upon
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said close, and take away said oxen for him, the said Aaron; where-
upon said Bateman and Albert, by said order and command of said
Aaron as his servants and agents, entered upon said close and into
said barn, and took away said oxen and delivered them to said Aaron,
as he had a right to do, for the cause aforesaid, doing no unnecessary
damage, &e. Under this issue. the evidence tended to show that the
defendant, A. W. Foss, ou the 9th day of November, 1868, called at
plaintiff’s house in Strafford, in company with one Edward Piper,
and proposed to exchange, as he said, a pair of white-fuced, two
years old stecrs, owned by him, for a pair of oxen about five years
old, owned by the plaintiff, and that he would pay as boot money
$125, plaintiff demanding $130. Plaintiff’s statement was that the
defendants’ steers which he then offered in exchange for the oxen
were a pair of brown yearlings, and not two years old. The plain-
tiff’s oxen were then present and examined by the defendant, but the
steers were in the defendant’s pasture at some distance from the
parties. No trade was completed that day. The next day the de~
fendant again went to the plaintiff’s barn and remewed the trade.
The parties were alone. The parties professed to close the trade, butit
appeared that the parties did not understand the trade alike. The
defendant said, that he was to have the oxen for the yearling brown
steers and to pay $125, and that the trade was concluded accord-
ingly,—he paying down the money at the time, the plaintiff saying
he was to bave the white-faced two yeayrs old steers and the $125 for
the oxen. The parties before they separated, appointed as the time
the afternoon of that day, and Caswell’s pair of bars, about two
miles distant from plaintifi’s residence, as the place for the exchange
of the animals. The plaintiff took his oxen to the place agreed
upon, at the appointed time. The defendant sent his pair of brown
yearlings by his two sons. When the plaintiff met the boys, he
declined to take the yearling steers and deliver up his oxen, offering
as the reason that they were not the steers he traded for, and insisted
he was to have the white-faced steers. The plaintiff told the boys
to drive back the steers, and offered the money also to the elder boy.
But he declined to take the money, saying he knew nothing about
the trade. Plaintiff told the boys he would see their father the next
day. On the 11th of November, in the morning, the defendant
ordered his son and servant Bateman to take the brown yearling
steers up to Evans, and to get the oxen, and go to plowing with
them on his land. The plaintiff testified that he saw the boys com-
ing with the steers. ¢¢ They entered my yard; Albert stood at the
bars to keep the steers in the yard; my oxen were tied up in the
barn ; Bateman came into the harn and said the oxen had got to go.
I told him not to take them out of the barn. He unhooked the
chains and drove them out. Foss and Bateman then put the steers
into the barn and tied them up with the chains. I forbid them.
They drove the oxen off and have kept them ever since. - My price
for them was $250. They were well matched and good workers.”
Plaintiff said that Foss at the first interview stated that he, Foss, had
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measured one of thé brown steers, and that his measure was five
feet, and the other was mnearly as large. Plaintiff said that while
they were in his possession he caused them to be measured, and one
measured 4 feet 9 inches, the other 4 féet 7 inches. On the 17th of
November, plaintiff said that assisted Dy his son Charles and Han-
scomb, he drove the steers back to the defendaunt’s field, and put
them into the defendant’s field. Foss was gone, but his wife was at
home and forbid him; and about the same time he carried the $125
down to Foss’ house, in company with Coombs, and one Avery and
his son, and offered said money to Foss and demanded his oxen.
Foss refused to deliver np the oxen, or to take the money. Plaintiff
left the same money he had of Foss, on the table. Foss said he
would not be responsible for it, and would charge him §1 per day
for keeping the steers so long as they remained there. IFoss said he
would sell the oxen to him for $180. There was much other testi-
mony ; some of which was of a contradictory character, which more
or less tended to illustrate the probabilities of the contract, &e., on
either side. The jury having rendered their verdict for plaintiff, the
defendants now move to sct it aside. 1. Defendants except to the
charge of the court to the jury. The court, among other things,
told the jury that the design of this form of action was generally to
determine or settle injuries to the possession of real estate, and some-
times the title of other kinds of property. Thus, in this case, if the
jury should find that there was no contractin fact made by the
parties, then their verdict would be for the plaintiff, because the
right and title to the oxen would remain with the plaintiff without
change. If the plaintiff actually bargained and sold his oxen in
good faith to the defendant, the oxen being at the time on plaintiff’s
Tand, the (plaintiff?) would have an implied license to go upon plain-
tiff’s premises and get them ; and what he could do himself, might be
done as well by his servants. The court further remarked that this
law was given to the jury with some hesitation under the evidence in
this case, as the defendant, Foss, was aware, before he sent his
servants to the plaintiff’s barn, that a dispute or misunderstanding
existed between the parties as to the existence and nature of the
contract between them, and under such circumstances the entry upon
plaintiff’s premises, in the manner as stated, by the testimony would
tend to invite opposition and a breach of the peace. Still the court
would give them the law as stated above, and if they found, under the
evidence, the existence of the contract, in substance as contended for
by the defend'mts thenthe jury would be guided by it in rendering their
verdict; and in %ueh case they might find the  defendants Justlﬁecl
according to their plea. Butif on The other hand, they should find
that no contract had ever bheen undelstandincrly made by the parties,
. or that the contract was in fact as contended for by the plaintiff, then
their verdict might be for the plaintiff; and as to the question of
dawmages, they might first find an adequate recompense for the break-
ing and entry into plaintiff’s close, as described in his writ, and
accoulmd to the proof,'if they found the defendants’ acts were
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wanton, they might find vindictive damages, and they might also
give to the plaintiff the full value of the oxen.

This cause was the one last tried at this term by the jury, and was
committed to the jury about noon of the last day of said term. The
jury were placed under the care of Henry A. Drew, as an officer,
with instructions as he said, to keep the jury together until they
agreed. The court having adjourned for dinner, and the jury having
agreed upon their verdict in a short time, the jury, having sealed up
their verdict, were permitted by the officer to separate, without
consulting the court or the parties. The presiding officer of the
court, Joseph Jones, and said Drew, immediately called upon the
court and stated the aforesaid proceedings. The court told Drew
that no order or consent had been given for the jury to separate, that
he might see the counsel on either side, to find if they had any
objections. Accordingly they immediately ropaired to Mr. W. B.
Small, one of the counsel for the defendants, and he informed the
said officers, as they depose, that he had no objections to their
separation. <t At the time said Drew called upon said Small to
obtain his consent to the separation of the jury, as said Small de-
poses, he then did not know, and had not been informed, and did
not understand that the jury had separated without the consent of
the court, but he supposed the judge had authorized the officer to
discharge the jury, when they had agreed, without consulting coun-
sel; and that he understood and supposed, in making the answer,
that Drew only desired to know whether he made objections to the
proceedings of the judge in that particular; and that he did not
consent to the jury being thus allowed to disperse by the officers
without the authovity of the court; and that he never intended to
waive any such objection. Also, said Small deposes that he has no
recollection that said Jones ever spoke to him upon the subject of
the separation of the jury, and that he is quite sure he never did.
The affidavit of Mr. Small may be referred to.” Drew, in justifica-
tion, also said that in two other cases, where he previously had
charge of juries during this term, they had been permitted to sepa-
rato after sealing up their verdicts, and he supposed the same rule
would be allowed in this case. At the coming in of the court in the
afternoon, the foreman produced the sealed verdict. It was opened
and read, with the assent of the counsel for plaintiff, and with the
dissent of the counsel for defendants. Under the usual caption,
expressive of the term of court, and the names of the parties to the
action, the said verdict read as follows: ¢¢The jury find that the
dotendants are guilty in manner and form as the plaintiff has de-
clared against them, and assess damages in the sum of fifty dollars.
The jury find the value of the oxen to be two hundred dollars.”
Signed, ¢ Geo. Stevens, foreman.”

The court recommitted this verdict to the jury, instructing them
that whatever damages they intended to find for plaintiff, they might
assess in one entire sum. The jury returned in a short time another
verdict, assessing the amount of damages at $250.
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The defendants objected to the recommitment of the verdict ¢ be-
cause the first verdict as veturned is indefinite and uncertain, and can-
not be made certain. 2. Because after the first verdict had been
opened, read and declared by the clerk, the court, against the de-
fendants’ objection, ordered the jury to go out and return another ver-
dict in some definite form in damages.” The two verdicts, and the
affidavits of Jones and Drew on file, may be referred to by either
party, or any other matter of record used in the case.

Hull, for defendant.

The remarks of the court to the jury, about the evidence in con-
nection with the statement of the law relative to defendants’ right by
implied license to enter the locus in guo and take the oxen, were
highly objectionable and prejudicial to the rights of defendants. If
the owner of the land, sells the goods thereof to the defendants, a
license to enter and take them is imnplied in the contract. Greenl. on
Ev. vol. 2, § 627; Wood v. Manley, 11 Ad. & El. 34 ; Netileton v.
Sikes, 8 Met. 34. 'This rule of law, is held absolutely and it could
make no difference to the defendants’ right to enter and take his
property, how much opposition plaintiff might malke, or how flagrant
a breach of the peace he might be guilty of, consequent upon defend-
ants exercising this right. The court did not properly state this prin-
ciple of law to the jury, because it was accompanied by a remark in
terms saying, that the court had grave doubis of its apphcahon to
this case. It is true, that the court did finally tell the jury, that if
they found there was a sale from plaintiff to defendants, then they
would justify defendants on the ground of implied license; still,
this was aﬂer, and in close connection with the remarks, ¢ that this
law was given to the jury with some hesitation under the evidence in
this case.” The impression, which the jury received from the use of
such language in the connection in which the case finds it was used,
must have been that the court felt, that the defendants failed on the
facts proven, to bring their case within the rule of law laid down,
and that they were in fact guilly of a trespass. There was a plain
invasion by the court, of the special province of the jury, to weigh
the evidence.

This is no case for directing the jury to find vindictive damages.
Such damages, on the zmthorltleb, are said to be in the natule of
punishment For or ime, here defendants were simply acting in good
faith, under what they understood to be the contract for an exchanoe
of cattle.

This case presents the anomoly of two separate and distinet ver-
dicts found at ome trial. No claim is m‘lde, that botk can stand.
We submit, that neither should, because the jury separated before
rendering their first verdict, in v1olatlon and defiance of the unvary-
ing rule and practice of our courts from time immemorial. Juries
arc never allowed to seal up their verdicts, and separate before re-
turning them into court, without express authority from the court so
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to do, the court before the jury are sent out, obtaining the assent of
counsel engaged in the cause, thatsuch a course may be pursued. In
this case, there is no pretence of any such authority before the sepa-
ration of the jury, and it is equally clear from the affidavit of Mr.
Small, that he in no way assented to the separation. Litigants have
the right to insist that juroxrs, shall in finding and retarning verdicts
act conformably to the rules of practice of the court, just as much as
that the verdict shall be found on consideration of admissible testi-
mony only. If the rule and practice of the courts may be disre-
garded, as was done in this case, to what extent may not the jury
disregard the instructions of the court, and what guaranty have
suitors in court, that any and all of their rights may not he trifled
with, without remedy.

The first verdict was not only defective in form, but it was entire-
ly uncertain what its meaning was. As to the second verdict, spe-
cially, we say, that it can have no validity, because it was found
under the direction of the court, assuming that the sum of fifty dol-
lars was insufficient damages, and in substance directing them to find
for a larger sum.

Wheeler, for plaintiff.

We are unable, from the case or suggestions in the defendants’
brief, to see how the remark of the court to the jury, complained
of, could influence them in their finding or in any way prejadice the de-
fendants’ rights. The law was distinetly stated in the charge, and
withou$ complaint by the defendants, either then or now. The
court simply remarked, that under the evidence in this case, they
had some hesitation about giving that law, but nevertheless they did
giveit, and gave it distinetly and unequivocally. The court expressed
no opinion upon the testimony, but left it entirely for the considera-
tion and finding of the jury. Nutting v. Herbert, 37 N. H. 346;
Cook v. Brown, 34 N. H. 460 ; Flandersv. Hancock, 27 N. H. 223 ;
Patierson v. Qolebrook, 29 N. H. %4 ; MeDougal v. Shirley, 18 N.
H. 108. The officer was instructed by the court, ¢‘to keep the jury
together until they had agreed.” This instruction being given just
before the adjournment for dinner, must have been given in open
court, and when the counsel for each side were present, was in
their hearing and must have been taken to have been given with
their assent and approbation. They cannot excuse themselves, by
saying they did not hear it or notice it. Counsel are bound to hear
and observe, what takes place during a trial.

In the counsel’s affidavit, which is the amendment of the case, it .
appears that he did intend to assent to the separation of the jury, if
done by the authority of the court. The separation was by the au-
thority of the court. It was about to adjourn, and the officer was
told ¢“to keep the jury together until they had agreed,” which im-
plies if they agree before the court -convenes, let them separate,
otherwise the langnage is without force snd senseless. But in the
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separation of the jury, or the action of the court, in again sending
them out, there can be no suspicion of abuse, or of mymtme to the
defendants. WNims v. Bigelow, 44 N. II. 376, and authorities there
cited. State v. Prescott, 7 N. H. 278, and authorities.

Brrrows, C. J. The instructions to the jury, were sufficiently
favorable to the defendants, and they could not have been misunder-
stood. The statement of his hesitation about the law, and his refer-
ence to a fact which does not appear to have been in dispute, could
not have misled them. The law, was very distinetly stated, and af-
ter saying, that the court had some hesitation about it, it was re-
peated in terms that could not fail to be understood. It is not unu-
sual for the judge to let the jury understand, that there may be
some doubt about the correctness of some point of the instructions,
but that if erroneous there will be an opportunity to correct it, but
that they are to take the law to be as then delivered to them—and
to this, we can see no objection; even if the judge, in his discretion,
thinks proper to state the reasons for the doubt.

The defendants’ counsel urges, that this was no.case for exem-
plary damages. It appears, however, that the controversy was
whether the plaintiff was to have the two years old steers or the
yearlings. The jufy have found, that he was to have the two years
old steers, and they might have found this so clearly proved, and
the claim of the defendants so unfounded as to indicate bad faith,

“and give a wilful and malicious character to the acts complained of. If
the defendants did not in good faith understand that the hargain was
for the yearling steers, but wilfully or wantonly undertook to force
them upon the pLuntlﬁ' they would be liable to exemplary damages,
and if they had desired fuller instructions on that point, they should
have asked for them. No objections however, appear to have been
made to the instructions on that point, and we do not perceive any
ground for exception.

The verdict of the jury as first returned, was somewhat ambigu-
ous, and in view of the instructions, that the jury might, if they
found the defendants’ acts to be wanton, in addition to vindictive
damages, find the full value of the oxen, thele was reason to suppose
they had not stated explicitly what they intended to find, and we
think it was perfectly proper, to send them out again, with the in-
structions which were given.

Such a course, is well warranted by the long settled practice of
the court, and the express authority of Nims v. Bigelow, 44 N. H.
376, and Clough v. Clough, 26 N. H. 24; Chapman v. Coffin, 14
Gray 454.

Had there been any abuse practiced during the separation of the
jury, a different question would have arisen, but none is shown or
suggested, and as it is the duty of jurors to avoid all communication
oub of court about the case, until their final verdict is returned and
they are discharged, no abuse will be presumed.

The case of _ZV'zms v. Bigelow, was much stronger than this, for
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there the jury had separated after they had returned a verdict. We
have no doubt then, that it was within the discretion of the judge,
to send the jury out again as he did.

The remaining question, is whether the verdict ought to be dis-
turbed, because of the separation of the jurors, after having agreed
upon their verdict and sealed it up.

It does not appear, that the parties had agreed, that they mightso
separate, nor is it stated in the case, that the courtso instructed the
officer. It does appear however, that the officer understood, that he
was directed by the court, to allow them to separate after they had
agreed, which was after the adjournmeut for dinner and the verdict

was returned by the jury sealed, on the coming in of the court in’
the afternoon. There is no appearance or & bucmestlon of any abuse-

beyond the mere fact of separation.

The separation here, seems to have been under a misappre-
hension and without any wrongful intent on the part of the officer or
the jurors, and we think the verdict should not be disturbed on ac-
count of it, unless there were some suspicion of abuse. On the
case pre.sen’ced7 there is not the slightest reason to suppose, that the
defendant was injured by the separation in any way.

It is now a very general, and indeed the universal practice, in this
state, to allow the jurors to separate in civil cases, after agreeing
upon their verdict, and sealing it up ; and had it been sugge%ted he-
fore the jury retired, would doubtless have heen assented to by the
counsel, and directed by the court.

The practice is very convenient for the court and a great relief to
the jurors, and after an expericnce of many years, it has not heen
found, that it has been attended with injury to suitors; therefore an
injury to the defendant from the separation in this case, would not
be presumed without some proof. The case of Horton v. Zlovion,
2 Cow. 589, is a direct authority to the point, that a separation of
the jury after they had agreed upon a verdict, is no caunse for a new
trial ; although the court remarked, that if there had been the
s;whtebt suspicion of abuse to the injury of the party, the verdict
would have been set aside. The same doctrine was recognized in
Smith v. Thompson, 1 Cow. 221, where two of the jurors left the
jury room after they had retired to consider of their verdict, and
were gone all night. See note to that case, where the cases are
collected. The doctrine was also recognized in Oliver v. Lrustees, 6
Cow. 283. These cases are cited by Parker, J. in State v. Preecm‘t
7 N. H. 291, and also the Aing v. Hennear (f, al., 2 Barn. & Ald.
462.

In The People v. Ransom, T Wend. 417, the cases are reviewed,
and the result stated, to be this: that ¢ any mere informality or
mistake of an officer in drawing a jury, or any irregularity or mis-
conduct in the jurors themselves, will not be a sufficient ground for
setting aside a verdict, either in a criminal or civil case, when the
court are satisfied, ‘thafs the party complaining has not, or could not
have sustained any injury from it.”
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This position is concurred in by the court, in Siate v. Prescott, be-
fore cited, with the qualification, that in s criminal case it should be
presumed, that the respondent against whom a verdict was rendered
was injured by an improper separation of the jury, unless the con-
trary was shown beyond a reasonable doubt: See also Nims v.
Bigelow, 44 N. H. 376, and cases cited; People v. Douglass, 4
Cow. 26, where it was laid down by Savage, C. J., to be perfectly
clear that in a civil suif, a separation of the jury without, and even
contrary to the direction of the court would not of itself warrant
the setting aside their verdict. The ancient strictness in this re-
spect, having been much relaxed by the uniform currentof modern
decisions: See also, Co. Litt. 227 b.

There must, therefore, be

Judgment on the verdict.

STATE v. RuNNaLs.®

Although it is competent, upon an indictment, when the respondent is not guilty
of the offence as charged, for the jury to find him guilty of some minor of-
fence which is necessarily included in the offence as charged, yet this power
is not conferred upan niagistrates or police courts.

The charge as made in the complaint and warrant, determines whether the
magistrate can try and determine the case, or whether he can only hear the
evideuce and determine whether he will bind over, or discharge the respon-
dent.

If the offence charged in the complaint and warrant is one that may be punishable

* This decision is in direct conflict with the principle of State v. Towle, 48
N. H. 97, as reported.  'That opinion, however, never received the sanction of
any member of the court, and the opinion of the whole court, in State v, Towle,
actually read at term, was in harmony with thg doctrine of State v. Bunnals.
The ervor arose in this way: The ¢ cases,” under the practice of our court,
are assigned for special examination and counsideration to one or more of its
members, who make full report at consultation. Not unfrequently, the same ™
judge prepares two or three elaborate written opinions, in the same case, for
that purpose, differing sometimes in reasoning, sometimes in results and
sometimes in both. In State v. Towle, the judge who delivered the opinion,
had drawn up two opinions. By some oversight, the wrong one was sent to
my predecessor. And see State v. Dulby, ante page 483,

RePORTER.




