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When the court the title to ainstructed that a contract of sale thejury, upon
defendant,of oxen to there an licensepair having passed impliedthe was

them; time,to enter the plaintiff’s theybarn and take and at the same
told, hesitation,were as de-that these instructions were with somegiven

fendant, sale, thatknew that there was a as to the butmisunderstanding
might ; held,the la.w to that the defendantthey take be as stated was—it

nohad cause to complain.
A contract was made for the of oxen for the defendantplaintiff’sexchange

in it$125Foss’ steers and the as to whethermoney; parties disagreed,but
was for or two old steers. Defendant’s servantsdefendant’s yearling, years

took plaintiff’sdrove the steers to barn and theyearling plaintiff’s away
remonstrance,oxen, that plain-defendant Fossagainst plaintiff’s knowing

thatthe two old court the ifjury,tiff claimed steers. The instructedyears
wanton, award vin-found the acts of the defendants to be they mightthey

; held, error, evi-this, beingthat in was no theredictive theredamages —
dence, infound, that defendants acted badon which the havejury might

maliciously.faith and
in itsthe verdict of the is the courtambiguous,When jury may, discretion?

deliberation, hadout the for further even after sealedthey upjurysend
abuse,verdict, ofdinner,and for there uoseparated being suggestiontheir

separation.suchduring
ofin of a without the direction the court orthe officer charge jury,Where

of the allowed the to afterparties, jury separate having agreedthe consent
inverdict,their to iu on its openingand sealed be rendered courtupupon,

cause, itafternoon, whenwill not disturbed for that ap-the verdict bethe
or theno intentional on the of the officerpart jury,there was wrongpears

to some abuse wassuspect, practiced.there cause thatunless is

Evansclausum S.byThis was trespass guare fregit, George against
Foss,Eoss, wherein& Albert plaintiffW. BatemanW. JohnAaron

November,writ, defendants, the 11th ofthat the onin hisalleged
andforce, &c., a close1868, and entered certainwith brokeD.A.

and then andStrafford, county,situate iu inof plaintiff,barn this^
aforesaid, a certain yokeand carried awayforce as tookthere with

years ofold, and of the valueoxen, the of plaintiff,five propertyof
still,oxen, andsaiddollars, and detainedandhundred keptthree

The defendants’&c.the same thedetains peaee,and againstkeeps
Thefollows :aswith a brief statementwas the issueplea general

issue, thatnotice, of the abovethat the trialtake uponwillplaintiff
,at thedeclaration, oxen were propertysaidmentioned in saidthe time

therethen andEoss, wasand that said AaronAaron W.of said
same, that said oxenthe andand ofthe custodyto possessionentitled

saidtherebarn, kept byandin saidand there wrongfullythenbeing
said Johnand commandedsaid Aaron W. Eoss orderedtheplaintiff,

to enterandEoss, uponhisAlbert servants agentsBateman andW.
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;him, where-theclose,said said oxen for said Aaronand take away
saidAlbert, and ofsaid order commandsaid Bateman and byupon
intosaid close andAaron his and enteredas servants uponagents,

Aaron,barn, them to saidsaid said oxen and deliveredand took away
do, aforesaid, no unnecessaryas he had a to for the cause doingright

issue, that thetended to show&c. Under this the evidencedamage,
Foss, November, 1868, atdefendant, calledA. on the 9th ofW. day

Strafford, with one Edwardhouse in in Piper,plaintiff’s company
said, white-faced, twoand to as he a ofproposed pairexchange,

him,steers, a of oxen about five yearsold owned foryears by pair
old, he as boot moneyowned the and that would payby plaintiff,
§125, that thePlaintiff’s statement was§130.plaintiff demanding

in for the oxendefendants’ steers which he then offered exchange
awere brown and not two old. Theofpair years plain-yearlings,

defendant,tiff’s and the but theoxen were then examined bypresent
steers at distance from thewere in the defendant’s somepasture

that The next theNo trade was de-day. dayparties. completed
fendant barn and renewed the trade.went to the plaintiff’sagain

trade,The were alone. The to close the but itparties parties professed
the tradethat the did not understand alike. Theappeared parties

said, thedefendant that he was to have the oxen for brownyearling
$125, trade was concludedsteers and to and that the accord-pay

time,down the at the themoney plaintiffingly, paying saying—he
old steers and $125he was to have the white-faced two the foryears

the oxen. as theThe before timethey appointedparties separated,
bars,the that and of aboutafternoon of Caswell’s twoday, pair

residence, as the for themiles distant from placeplaintiff’s exchange
of the The his oxen to theanimals. took placeplaintiff’ agreed

sentat the time. The defendant his of brownupon, appointed pair
the met thehis two sons. When heplaintiff boys,byyearlings

oxen,the and deliver hisdeclined to take steers upyearling offering
for,heas the that not the steers traded andreason were insistedthey

he was to white-faced steers. The told thehave the plaintiff boys
steers, the also toto drive back the and offered the eldermoney boy.

he knewBut he decliued to take the aboutmoney, saying nothing
the trade. Plaintiff told the he would see their father the nextboys

November,11th in the defendantthe ofday. On morning, the
to take theordered his son and servant Bateman brown yearling

oxen,Evans, andto and to the tosteers withiip get go plowing
that he saw thethem on his land. The testified com-plaintiff boys

“ Albert stood atwith the steers. entered my yard; theTheying
oxen were tied inbars to the steers in the yard; my thekeep up

; said theinto the barn and oxen had tobarn Bateman came got go.
the barn. HeI told them out of unhookedhim not to take the

then theout. Foss and Batemanchains and drove them steersput
with the chains. Iinto the and them forbidbarn tied them.up

'them ever since.drove the oxen off and have kept My priceThey
matched andwell workers.”§250.for them was wereThey good

he, Foss,stated thatat the first interviewPlaintiff’ said that Foss had
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steers, fivemeasured one of the and that his wasbrown measure
feet, and other was as Plaintiff that whilethe saidnearly large.

measured, andwere in his caused to be onehe themthey possession
inches,9 4 7 the 17th ofmeasured 4 feet the other feet inches. On

November, that, Han-said assisted his son Charles andplaintiff by
field,scomb, the andhe drove steers back to the defendant’s put

into but was atthem the defendant’s field. Foss was his wifegone,
him;and the time he the $125home forbid and about same carried

Coombs,house,to in and one anddown Foss’ with Averycompany
son, and offered to his oxen.his said Foss and demandedmoney

oxen,to deliver or the PlaintiffFoss refused the to takeup money.
Foss,the same he of table. said hehad on the Fossmoneyleft

it,not be and $1would for would himresponsible per daycharge
sothe steers as there. Foss said heremainedtheyfor keeping long

sell oxen to testi-the him for There was much other$180.would
; character,of which of a moresome was whichmony contradictory

contract, &c.,totended illustrate the of the onless probabilitiesor
The therendered their verdict forjuryeither side. plaintiff,having

now move to to theset it aside. 1. Defendants exceptdefendants
court,toof the court the otherThejury. things,charge among

thethe that of this form of action was tojurytold design generally
estate,settle some-or to the of real andinjuries possessiondetermine

Thus, case,other in ifthe title of kinds of this thetimes property.
bythatshould find there was no in fact made thecontractjury

their thethen verdict would be for the becauseplaintiff,parties,
|hetheand title to oxen would withoutplaintiffremain withright

If the and sold his oxen inplaintiff actually bargainedchange.
defendant,the thefaith to the oxen at time on plaintiff’sbeinggood

land, the an towould have license upon plain-implied(plaintiff?) go
; himself,and aud what could do bothem hetiff’s premises get might

his servants. thatas well The court further remarked thisbydone
theto with some under the evidence injurywas hesitationgivenlaw

case, defendant, Foss, aware, sentas the before he hiswasthis
barn,the that a orto plaintiff’sservants dispute misunderstanding

the nature of thebetween as to the existence andpartiesexisted
them, and such the entry uponbetween under circumstancescontract

stated,in the manner as the wouldpremises, testimonybyplaintiff’s
the courtinvite and a breach theto ofopposition peace.tend Still

above, found,lawthem the as if under thestated and theywould give
evidence, contract,existence forthe of the in substance as contended

defendants, then it in theirthe would bejurythe by renderingguidedby
verdict; in justifiedand such case find the defendantsthey might

hand, findtheir if on the shouldto But otherplea. theyaccording
thecontract had ever made parties,no been bythat understandingly

thenthe was in fact as contended for thecontract bythat plaintiff,or
to ofbe for the and as the questionplaintiff;verdict mighttheir

the break-an forfirst find recompensethey adequatemightdamages,
writ,close, as andinto described in hisplaintiff’sand entrying

acts werethe 'ifto found the defendants’proof, theyaccording
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alsotheyand mightwanton, vindictivefind damages,they might
of the oxen.the full valuetheto plaintiffgive

wasandthe jury,at this term bylast triedcause was the oneThis
Theterm.of saidthe last dayabout noon ofcommitted to the jury

officer,Drew, as axxA.the cax-e of Hexxrywere underjury placed
said, theyuixtilthe jux-yas he to togetherinstructions keepwith

dinner, the havingand juryforThe court adjournedhavingagreed.
sealed uptime, the jury, haviixgverdict in a shorttheirupoxxagx’eed

withoxittoverdict, separate,the officerwere bytheir pex-mitted
of theofficerThethe presidingthe court or pax-ties.consulting

theDrew, calledcourt, Joxxes, upoxximmediatelyaxxd saidJoseph
DrewtoldcourtThethe aforesaidcourt axxdstated px-oceedings.

thattothe jux-y separate,forthat no order or consent had beexxgiven
side, had anyfind if theytohe counsel oix eithersee themight

B.Mr.to W.they immediately repairedobjections. Accordingly
defendaxits, theaxxd he informedSmall, for theone of the counsel

theirtohe had noofficers, objectionssaid as thatthey depose,
tosaid Smalluponthe time said Drew called“Atseparation.

de-as said Smallof the jury,obtain his consent to the separatioxx
iixformed, didandknow, beenand had nothe then did notposes,

ofthe consentwithouthadxxot understand that the jux-y separated
court, the officer toauthorizedthe hadbut he thesupposed judge

coun-withoutthe hadwhen consultingthey agreed,discharge jury,
answer,the; insel that andaxid he understood makingsupposed,

thetohe madethat whether objectionsDrew desired to knowonly
notthat he didandof the in that particxilar;proceedings judge

the officerstoconsent to the thus allowed dispex-se byjux-ybeing
court; tothat he never inteixdcdwithout the the andofauthority

has noAlso, that hesaidxvaive such deposesSmallaixy objection.
ofto hixn the subjectreeolleetioixthat said ever xxponJoxxes spoke

did.neveris sure hethe the and that heofseparation jury, quite
Drew, ixxjustifica-The to.”affidavit of Mr. be referredmaySmall

cases, hadtion, where he previouslyalso said that in two other
term, to sepa-had beenof this permittedjuries .theycharge during

ruleverdicts, the samerate after hetheir and supposedupsealing
in thein of the courtwould be this case. At theallowed ixx coming

afternoon, It was openedthe sealed verdict.the foreman produced
theand withread,and the counsel for plaintiff,with the assent of

the xxsualcaption,dissent of for defendants. Underthe coxxxxsel
to thecourt, and names of theterm the partiesof the ofexpressive

action, that thefindas follows: “The jurythe said verdict read
has de-as themanner and form plaintiffdctexxdaxxtsare inguilty

them, dollars.in the sum of fiftyassessclared and damagesagainst
dollars.”to two hundredThe value of the oxen befind thejury

“ Stevens, foreman.”Geo.Signed,
themThe this verdict to the jury,coxxx-trecommitted instructing

find for theythat inteixdedto plaintiff, mightwhatever damages they
anotherin a short timein The returnedjuryassess oxxeentire sum.

verdict, of at §250.the amount damagesassessing
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‘‘ be-of the verdictrecommitmentThe defendants to theobjected
uncertain, can-and andis indefinitecause the first as returnedverdict

had beenafter the first verdictnot be made certain. 2. Because
court,clerk, the de-theread and thedeclaredopened, by against

ver-and return anotherto outfendants’ theorderedobjection, jury go
verdicts, and theThe twodict in some definite form in damages.”

tile, eitherbe referred to byaffidavits and Drew on mayof Jones
in theused case.or other matter of recordparty, any

Hall, for defendant.

in con­to the about the evidenceThe l’emarks of the court jury,
relative to defendants’nection with the statement of the law byright

oxen,take the werelicense to enter the locus in andimplied quo
Ifthe of defendants.and toobjectionablehighly prejudicial rights

defendants, aland, thethe of the sells the thereof toowner goods
onin thelicense to and them is contract. Greenl.enter take implied

34;; v.2, 11 Ad. & El. NettletonEv. vol. 627 v.Wood Manley,§
law, and it couldSikes, is held absolutely8 Met. 34. This rule of

histo enter and takemake no defendants’difference to the right
make, or howplaintiff flagranthow muchproperty, opposition might

of, defend­a breach the be consequent uponof hepeace might guilty
thisdid not state prin­ants The court properlythisexercising right.

ina remarkit wasof law to because accompanied bytheciple jury,
toitsgravehad doubts of applicationterms that the courtsaying,

that iftrue, did tell thefinally jury,this that the courtcase. It is
defendants, then theytofound was a sale from plaintifftherethey

license; still,groundthe ofwould defendants on impliedjustify
‘‘remarks, that thisafter, with thethis was and in close connection

inunder the evidencelaw some hesitationwas to the withjurygiven
ofthe usethe received fromthis which jurycase.” The impression,

used,it wasin the case findswhichsuch in the connectionlanguage
felt, thethat failed onthe defendantsmust that the courthave been

bring down,laidwithin the rule of lawfacts to their caseproven,
was aa There plainof trespass.and that in factwerethey guilty

tocourt, of the jury, weighinvasion of the provincetheby special
the evidence.

to vindictivefind damages.This is for the juryno case directing
nature ofauthorities, said to in theare beon theSuch damages,

incrime, were simply goodhere defendants actingforpunishment
for anfaith, to be the contract exchangeunderstoodunder what they

of cattle.
ver-and distincttwothe ofanomoly separateThis case presents

made, stand.that both canistrial. No claimdicts found at one
beforeshould,submit, the jury separatedthat becauseneitherWe

theverdict, unvary-and defiance ofintheir first violationrendering
Juriestimefrom immemorial.of our courtsrule and practiceing

verdicts, before re-and separateto theirallowed seal upax*enever
sofrom the courtcoux-t, authoritythem into without expressturning
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ofout, the assentsentthe aredo, court before jury obtainingto the
Inacause, pursued.that such course maybein thecounsel engaged

before sepa-such thecase, authorityis no of anythere pretencethis
Mr.the affidavit ofit is clear fromandration of the equallyjury,

havetheSmall, assented to separation. Litigantsthat he in no way
verdictsin andthat shall returningthe to insist jurors, findingright

court, asof as muchjustthe rules theto of practiceact conformably
of admissible testi-be found on considerationthat the verdict shall

of be disre-maythe courtsthe rule andIfmony only. practice
case, not the jurywhat extent mayin this toas was donegarded,

court, havewhatthe andinstructions of guarantythedisregard
not trifledbecourt, all of their mayin that andanysuitors rights

with, without remedy.
form, itbut was entire-not defective inThe wasfirst verdict only

verdict,As to the second spe-its was.uncertain whatly meaning
foundbecause it wasit can have nowe that validity,cially, say,

court, the sum of dol-the that fiftyunder the of assumingdirection
findthem toin substancelars was insufficient and directingdamages,

afor sum.larger

Wheeler,for plaintiff.

unable,are from the in the defendants’"We case or suggestions
brief, to see the remark of the court to the jury,how complained
of, de­could them in or in theprejudiceinfluence their any wayfinding

the andfendants’ The law was stated indistinctly charge,rights.
defendants,the or Thewithout either then now.bycomplaint

remarked, case,that the in thiscourt under evidence theysimply
law,had some about that nevertheless didhesitation but theygiving

it, and it and The courtdistinctly unequivocally. expressedgive gave
itno the left for thebut considera­opinion entirelyupon testimony,

;Herbert,v. N.tion and the 37 H. 346jury.of Nuttingfinding
;Brown, ; Hancock,v. H. v. 27 N. 22334 N. 460 Flanders H.Cook

94;Colebrook,29Patterson v. N. H. v. 18 N.McDougal Shirley,
court,H. was the “to108. The officer instracted theby keep jury

had This instructionuntil justthey agreed.” beingtogether given
dinner,for must beenbefore the have inadjournment given open

court, each inand the counsel for side were waspresent,when
have been taken to have been withtheir and must givenhearing

themselves,their assent cannot excuseand approbation. They by
hear it it.not or notice Counsel are bound todid heartheysaying

observe, aand takes trial.placewhat during
affidavit,the is theIn counsel’s which amendment of case,the

that intend assent to thehe did to ofappears separation the ifjury,
the of the court. Thedone wasby authority separation the au-by

Itof was about to andadjourn,the court. thethority officer was
untiltold “to the hadtheyjury togetherkeep agreed,” which im-

convenes,if before the court letplies they themagree separate,
otherwise isthe without force and senseless.language But in the
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court,of the orseparation the action of the injury, sendingagain
them, out, abuse,there be nocan of or to theofsuspicion injustice

376,defendants. Nims v. 44 N. H. thereBigelow, and authorities
Prescott,cited. 278,State v. 7 N. H. and authorities.

Bellows, TheC. J. instructions to the werejury, sufficiently
defendants,favorable to the and could not have been misunder-they

stood. The law,statement of his hesitation about the and his refer-
aence to fact which does not to have been in couldappear dispute,

law, stated,not have misled them. The was and af-very distinctly
it,ter that courtthe had some was re-hesitation about itsaying,

in terms that could topeated not fail be understood. It not unu-is
understand,sual for the to let the that there bejury mayjudge

doubt instructions,some about the correctness of some of thepoint
but if it,that erroneous there will be an but.to correctopportunity
that are to the lawthey take to be as then delivered them—andto

this, discretion,to we cau see no even if the in hisobjection; judge,
thinks to state the forproper the doubt.reasons

The defendants’ counsel that this was for exem-no.caseurges,
however,It theplary that wasappears, controversydamages.

thewhether was to thehave two old steers or theplaintiff years
found,The have that he was to have twoyearlings. jury the years

steers,old and have found this so andthey might clearly proved,
faith,the claim of the todefendants so unfounded as indicate bad

and a wilful and malicious character to the acts of. Ifgive complained
the defendants did not in faith understand that wasthegood bargain

steers,for the but or to forcewilfully undertookyearling wantonly
them theupon would beplaintiff they liable to exemplary damages,
and if had desired fuller instructions on thatthey shouldpoint, they

asked however,have for them. No to beenobjections haveappear
made to the instructions on that and we do notpoint, perceive any

forground exception.
returned,verdict theThe of as first was somewhatjury ambigu-

ous, instructions,and in theview of that ifthe jury theymight,
wanton,thefound defendants’ acts to be addition to vindictivein
oxen,find valuethe full of the wasthere reason todamages, suppose

find,had not stated what to andthey intended weexplicitly they
wasthink it sendto them out the in-perfectly proper, withagain,

structions which were given.
course,a is wellSuch warranted theby settled oflong practice

court,the and the of v.express authority Nims 44 N. H.Bigelow,
376, 24;and v. N. H.Clough, 26 v. 14Clough Coffin,Chapman

454.Gray
Had there been abuse the ofany thepracticed separationduring

arisen,a different would havejury, but none is orquestion shown
is theand as it of alljurors to avoid communicationsuggested, duty

case,out courtof about the theiruntil final verdict is returned and
are no abuse bethey willdischarged, presumed.

case this,The of Nims v. was much than forBigelow, stronger
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ahad returned verdict. Weafterthere the had separated theyjury
thethen, it the discretion ofno that was within judge,have doubt

as he did.to send the outjury again
to be dis-is whether the verdictThe oughtremaining question,

turbed, of afterthe the jurors, agreedbecause separation havingof
itand sealed up.their verdictupon

that sothat the hadIt not parties agreed, they mightdoes appear,
case, thethat the so instructedin the courtnor is it statedseparate,

understood,however, that hethat the officerofficer. It does appear
court, to after hadto allow them theywas directed the separateby

thefor dinner and verdictafter the adjournmentwhich wasagreed,
sealed, in of court inon the thewas thereturned by jury coming

ais or of abuse-anythe There noafternoon. appearance suggestion
mere ofthe fact separation.beyond

here, to' aThe seems have been under misappre-separation
intent of the officer orhension and on thewithout any partwrongful

onthink the verdict should not be disturbed ac-the and wejurors,
Onit, there were some of abuse. thecount of unless suspicion
thatis not the reason to thecase therepresented, suppose,slightest

inwas theby separation way.defendant injured any
inand indeed the universal thisIt is now a practice,very general,

cases,state, to in civil afterto allow the jurors separate agreeing
;verdict, it and had it been be-their and upupon sealing suggested

retired,the would doubtless have been assented to thebyfore jury
counsel, and directed the court.by

aThe is the court and relief toconvenient forverypractice great
it notthe and after an of has beenyears,jurors, experience many

;found, suitors anthat it has been attended with to thereforeinjury
case,from the in this would notto the defendantinjury separation

Horton,case v.be without some The of Hortonpresumed proof.
a589, that2 is a direct to the ofCow. authority point, separation

verdict, athe a is no cause for newafter had uponjury they agreed
trial; remarked, that if there had been thethe courtalthough

the of the the verdictof abuse to party,suspicion injuryslightest
The doctrine was inwould aside. samehave been set recognized
221, two of the leftjurorsv. 1 Cow. where theSmith Thompson,

verdict,of their andafter had to considerroom retiredjury they
case, where arenote to that the caseswere allgone Seenight.

Trustees,in 6The was also Oliver v.collected. doctrine recognized
Parker, Prescott,cited in State v.These cases are J.byCow. 283.

al.,291, 2 Barn. & Ald.7 N. also the v. &H. and KennearKing
462.

417, reviewed,Ransom, 7 the cases areIn The Wend.People v.
stated, to this: that mere orinformalityand the result be “any

a or mis­an in or irregularitymistake of officer jury, anydrawing
themselves, be a sufficient forin the will notconduct jurors ground

case,verdict, whena a criminal or civil theaside either insetting
not,satisfied, has or could notcourt arc the party complaining.that

it.”have sustained frominjuryany
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is court, Prescott,This concurred in the in v.position by be­State
cited,fore with the that in a itqualification, criminal case should be

that thepresumed, whom arespondent verdict was renderedagainst
was aninjured by of theimproper separation unless the con­jury,

awas showntrary beyond reasonable doubt: also Nims v.See
376,44 H. cited;N. andBigelow, cases v. 4People Douglass,

26,Cow. where it Avaslaid down J.,by to beC. perfectlySavage,
suit,clear that in a civil a without,separation of the and evenjury

to the direction of thecontrary court Avould not itselfof warrant
the aside their verdict. The insetting ancient this re­strictness

been much relaxedspect, thebyhaving uniform current of modern
also,decisions : Litt.See Co. 227 b.

must, therefore,There be
verdict.ón theJudgment

State v. Runnals. *

it isAlthough competent, indictment,anupon respondentwhen the is not guilty
of the offenceas for thecharged, to find him of some minor of-jury guilty
fence which is necessarily included in the as charged,offence thisyet power
is not conferred upon ormagistrates police courts.

The warrant,as made incharge the complaint and determines whether the
canmagistrate case,and determinetry the or whether he can hear theonly

evidence and determine over,whether he will orbind thedischarge respon-
dent.

If the inchargedoffence the complaint and is one thatwarrant bemay punishable

* This decision is in Towle,direct conflict with the of v.principle State 48
97,H. as reported. however,N. That opinion, never thereceived sanction of

court, court,of themember and theany opinion of the whole in Towle,State v.
term,read at Avasinactually withharmony doctrine of State v. Runnals.th^

error arose in this cases,”The TheAAay: under the ofpractice court,our
forassigned specialare examination and consideration to one or more of its

'*members, who make full atreport consultation. Not theunfrequently, same
two or threeprepares elaborate writtenjudge case,in the sameopinions, for

that sometimespurpose, differing in sometimes inreasoning, andresults
in both. In Towle,State v.sometimes the avIiojudge delivered the opinion,

twoup opinions.draAvnhad some theBy oversight, one Avas sentwrong to
And see State v. antemy predecessor. Dolby, page 483.

Reporter.


