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is court, Prescott,This concurred in the in v.position by be­State
cited,fore with the that in a itqualification, criminal case should be

that thepresumed, whom arespondent verdict was renderedagainst
was aninjured by of theimproper separation unless the con­jury,

awas showntrary beyond reasonable doubt: also Nims v.See
376,44 H. cited;N. andBigelow, cases v. 4People Douglass,

26,Cow. where it Avaslaid down J.,by to beC. perfectlySavage,
suit,clear that in a civil a without,separation of the and evenjury

to the direction of thecontrary court Avould not itselfof warrant
the aside their verdict. The insetting ancient this re­strictness

been much relaxedspect, thebyhaving uniform current of modern
also,decisions : Litt.See Co. 227 b.

must, therefore,There be
verdict.ón theJudgment

State v. Runnals. *

it isAlthough competent, indictment,anupon respondentwhen the is not guilty
of the offenceas for thecharged, to find him of some minor of-jury guilty
fence which is necessarily included in the as charged,offence thisyet power
is not conferred upon ormagistrates police courts.

The warrant,as made incharge the complaint and determines whether the
canmagistrate case,and determinetry the or whether he can hear theonly

evidence and determine over,whether he will orbind thedischarge respon-
dent.

If the inchargedoffence the complaint and is one thatwarrant bemay punishable

* This decision is in Towle,direct conflict with the of v.principle State 48
97,H. as reported. however,N. That opinion, never thereceived sanction of

court, court,of themember and theany opinion of the whole in Towle,State v.
term,read at Avasinactually withharmony doctrine of State v. Runnals.th^

error arose in this cases,”The TheAAay: under the ofpractice court,our
forassigned specialare examination and consideration to one or more of its

'*members, who make full atreport consultation. Not theunfrequently, same
two or threeprepares elaborate writtenjudge case,in the sameopinions, for

that sometimespurpose, differing in sometimes inreasoning, andresults
in both. In Towle,State v.sometimes the avIiojudge delivered the opinion,

twoup opinions.draAvnhad some theBy oversight, one Avas sentwrong to
And see State v. antemy predecessor. Dolby, page 483.

Reporter.
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fordollars, moreor inby jaila fine of more than twenty imprisonment
it, mustdetermine butmonths,than the no tosix hasmagistrate power

discharge."either bind over or
; forno to do sopowerhe hasIn such he should not becauseacquit,cases

the tosentence, acquit.he not powerwhen and haspasscannot convict.he
statute, andexceptionabattery, special byThe of assault and is madecharge

cases, andmay passor convictthat of the magistrate may acquit,in class
thelimits, over, if, inor bind hismay judgment,within certain hesentence

jurisdictionhis to inflict.should exceedpunishment
thecases, havemagistrates police jurisdiction,where or courtsIn all criminal

has now also original jurisdiction.'court concurrentsupreme
aenteringthe andbreakingwhich withcharges respondentA complaint

owner,an and its cannotuponanddwelling-house, making batteryassault
thusthe for and leav-breaking entering,outby chargebe amended striking

it a for assault andsimple battery.aing complaint

in thecourt. The facts will opinion.from appearAppeal police

Hall, solicitor, for state.

Sanborn,K. forO. respondent.

Sargent, an court ofThis is from theJ. appeal police Farming-
court,Avas thatThe before com-uponton. respondent brought

Avarrant,and the that the atand complaint respondentplaint alleged
1869,Durham, on at about the“New the 14th of November hourday

in the of the the house ofof seven same theday, dwellingevening
situate, and didsaid Elihu there breakHayes, Avilfullyfeloniously

enter, him,assault andand and make an the said Elihu Hayes,upon
beat,the then andthe said said Runuals did thereJonasHayes,

bruise, ill-treat, and other to Elihuand the said thenHayes,Avrongs
did, to thethere The furtherand statute” &e.contrary complaint

named, arms,force andthat certain therein with fel-personsalleged
the said Eun-Avere andoniously present, aiding, abetting assisting

nals, commit,the and to &c.contrary,assault aforesaidbattery
“Eunnals,found, that is as inThe court said Jonaspolice guilty
ais to fine of ten dol-said sentenced himcomplaint payalleged”and

costs, toand from which the said Eunnals appealedlars judgment
court, term, to dismiss theat its trial where he moved proceed-this

theon the that offence could beporsecuted onlyground, chargedings,
indictment.by

denied,was and The stateThis motion defendant thenexcepted.
theto the outamend of en-complaint,moved by allegationstriking

house, and also that others Avereinto thetry Hayes’ allegation pres-
amendment,theThe allowedent and court andabetting.aiding

defendant excepted.
state, indictment, aIt is in this that wherewell settled minorupon

is included a the defendant bemay acquittedoffence in ofgreater,
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tbe latter and tbeconvicted of former. Even under an indictment for
a offence,capital the convicted abe of misdemeanorrespondent may

Theonly. on trialjury the find a verdict on so much as ismay
proved, that evidence,which is not sustained the ifrejecting part by

offence,is toproved constitute a aenough of kindlegal necessarily
inincluded the or one in connectionhigher clearlycharge, charged

therewith, as Webster,in 96,this case. State v. 39 N. H. and cases
cited.

case,In this tfyere doubt,can be no that if the hadrespondent
been bound over beenby the and an indictment hadmagistrate, found

theby the contained injury, same thisgrand embracing charge,
trial,thecomplaint, assault,onjury convicted of thehavemight

while they theacquitted of burglary.
And the is,question raised inhere can a who the exer-magistrate,

cise of the office,duties of his the bothcombines functions of judge
and do case,the When,samejury, as in this the of-thing? higher
fence minor,includes the orlesser the is ifand offence prov-higher
ed the ofbeyond jurisdiction the so that he cannotmagistrate, pass

but over,sentence could bind ifwhile the be re-only higher charge
be evidence,or notjected the and the minor offence issupported by

andfully if alone beproved, would within theclearty juris-standing
diction of the to determine can thefully,magistrate magistrate

final sentence onpass the for the minor offence which isrespondent
and ofproved, ignore the the other the which heportion complaint,

thinks fails the ?upon evidence
That is what the court to do in this case. Can itspolice attempted

action be sustained ?
In this we assume that thequestion, jurisdictionconsidering may

same,court .same,of ispolice the and as that justicesthe of ofonly
Statutes,the 196, 11, Id.General ch. secs. 5 and ch.peace. 234

assume,sec. 8. We also what is admitted the state in ar-may by
that drawn,inthe asthis isgument, complaintcharge originally

the of the tobeyond jurisdiction determinefinally uponmagistrate
assumed,its statute,merits. these facts an examination theofWith

will indicate the answer.proper
234, 4,ch. of theGen. Stat. sec. that “everyprovides justice

hear and or of amay determine action crimi-peace any prosecution
nature, therein,nal within his triable whenor thearising county

dollars,is fine not orpunishment by twenty imprison-byexceeding
months, both;” 5,ment not six or and sec.by “any jus-exceeding

tice cause to be orand committed to boundmay jail,apprehended
court,sufficientover with sureties to the allsupreme persons charged.,

orwith offences triable in the his juris-committed county exceeding
diction to try.”

theWhere of the as bepunishment offence moremaycharges,
dollars,than as the thanbe more sixtwenty imprisonment may

months, determine,the has no to andjustice power buttry may
to because arrested and bound in cases exceed hisover whichonly

is,to and determine. That the is not au-tryjurisdiction justice
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He cannotthorized to or determine those cases. pass any judg-try
; hethose casesment or either of conviction or insentence acquittal

ultimate de-cause to theis not authorized to hear the with viewany
decide,render; as tocision, so farhe not but onlywhich may

further, so, toifto be held to answerwhether the respondent ought
over, to not tocommit or bind otherwise discharge, acquit.

the convict and sentence he cannot acquit;Because if cannotjustice
one, convict,to he cannothe to do thewhere has no jurisdiction

other, that thehave to do and the statute is wherethe to acquit,
to andwith his jurisdiction, tryare offencescharged beyondpersons

determine, so itover or thathe can bind or commitonly discharge,
re-have been made andmanymatters not how complaints may

the one which heturned before a if offence wascharged,magistrate,
determine, it whatwas not to hear and nor does matterempowered

been, whether the res-the reason have before themay magistrate,
in each or all of them. 'Hewas bound over orpondent discharged

afterwards, or basedcannot a former convictionplead acquittal, upon
cases,in such because the had nojusticethe action of the injustice

hear,toor he had no tojurisdictionto convictjurisdiction acquit, try
merits,its and the fact that aor to determine the cause either way upon

before a times thehad been ten forrespondent magistratebrought
time,had would be rro de-same offence and been everydischarged

inand not be bar to future orcomplaintfence could anypleaded
offence, he has not ac-indictment the same because beencharging
from onbut arrest the which iscomplaint,quitted, simply discharged

ano inore an than a over or tocommittal awaitacquittal, binding
is athe of the conviction.jurysitting grand

Wherever, then, an is is beyondoffence which thecharged,
determine,the to and he mustof bind overjustice tryjurisdiction

and he cannot undertake to decide that isor respondentdischarge,
it,but athe whole is of of of the minorpartnot ofguilty charge,

in a of thewhich is included or made offence.partoffence higher
deceide,to that the is nothe assumes ofrespondentWhen guilty

as he must do before he canthe whole offence and de-trycharged,
one,orminor lesser he his hebeyond power,termine the goes

thefor he can no more find thattranscends his jurisdiction, respond-
than he can find thatent is not of the whole offenceguilty charged

242,he do : also ch. sec. 1.he is which cannot See Gen. Stat.guilty,
is one where thetherefore the offence punish-Whenever charged

six monthsexceed dollars fine or inimprisonmentment may twenty
andone 'whichthe determine shouldjusticethe case is cannot simplyjail

him,as beforeis laid hesettle whether such evidenceuponandinquire
him,fartherthe to or andto hold answerrespondent dischargeought

he to the utmost limit ofhe settled that has hiswhen has question gone
consider or undertake tohas no or to settlepowerheauthority, right

notwhether is or of thethe the respondentquestion guilty guilty
theof the made in Incomplaint.whole or Stateany part charge

474; these are established.42 N. H. doctrinesHodgkins,v.
there isthat a or when no finalIt is there held acquittal,discharge
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thejurisdiction offence,over nois bar to a indictment forsubsequent
cause,the same and that the essence of the of acquitplea autrefois

is, that the respondent has inbeen not due form butacquitted only
a court ofby competent to a final ofmakejurisdiction disposition

the case. thatAnd unless it that a former trialappear affirmatively,
onwas decided the merits, of a ispleathe former had.acquittal

To the above rules, there is one created stat­general exception by
ute, viz., the case of an and it isassault in which provided,battery,

“264,ch. 20,Geenl. Stats. that if shall assaultsec. orany person
or inbeat another break the convictionany thereofway peace, upon

dollars,before he not tenany justice, shall be fined or im­exceeding
not &c., 21, that, “ifprisoned and sec. suchexceeding days,”thirty by

anbe ofoffence nature the order such offen­aggravated justice may
der to with at the trialsufficient sureties to termrecognize, ofappear

“&c.,the court”supreme when he notbe fined twomay exceeding
months,”hundred dollars and not six &c.imprisoned exceeding

In cases then,of assault and the of the orbattery, peacejustice
court, over,hearpolice may and determine or bind hemay may
or limits,convict and withinacquit sentence the or hepass prescribed

if the case be bindmay, over.aggravated,
held,It was formerly that the court of common had notpleas

in ofjurisdiction assault andcase Stateoriginal any battery, v.
Taylor, ; 62 ;477 Stevens,16 N. H. State v. 36 N. H. because theby

cases,statute that court had not in criminaljurisdiction suchoriginal
as were within the of of the Butjurisdiction justices thepeace.

different,law is now and our courtsupreme has jurisdictionoriginal
“ allof criminal cases and towith dismiss suchproceedings,” power
cases should have been before a of theprosecuted justice peace.as.

234,ch.Genel. Stats. sec. 1.
case,In thethis offence is and the assault andcharged burglary,

is aonly as circumstance iubattery State v.charged aggravation.
Berritt, offence,17 H.N. 268. is an the" punishment ofBurglary

aswhich is such it the of a ofplaces beyond jurisdiction justice the
he bindtherefore could over or Heonly couldpeace, discharge.
convict,or and until he had of theneither acquit acquitted burglary,
forho could not fine the assault and battery.

I have not examined for Thefarther authorities. words theof
seem to indicate the of theverystatute intentionplainly legislature,

define the jurisdictionand to of the and show very clearlymagistrate,
case,iu this the athat court undertook to determine casepolice by

sentence, so,to dofinal when it had no butjurisdiction onlypassing
to bind to a tribunal. Thehad over defendant’sauthority higher

to dismiss the must unless themotion amend-prevail,proceedings
ment can be allowed.properly

amendment,evident,it seem such an whichBut would that substi-
another,for for atutes one offence a mere misdemeanor anfelony,

which would jurisdictionamendment the court of thepolicegive
case, before,it had none in matter ofwhen must be an amendment

issubstance. It mere or verbal error or mistake. It isno formal
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242,not defect or want of addition.mere form or ch.Gen. Stat.
sec. 13. It is not an immaterial bewhich maymerely allegation

;stricken out as 15 v.v. N. H. 212 StateCopp,Statesurplusage.
31 N. H. 521.Bailey,

arc TheBoth sustained. amendment must be disal-exceptions
belowed and the "whole mustproceeding

Dismissed.

Fogg v. & Trustee.Worster

value,If a prisoner iias about meansbyhis ofperson or other articlesmoney
which,of if as-tools,left in obtain implements,his possession, mighthe

sistance, or weapons arrestingwith his the officerescape,towhich effect
beinghim time,may seize and hold for a withoutpropertysuch ormoney

faith,liable for a courseconversion of suchit, believingin goodif he acts
for of thehis own or for thenecessary keepingthe or safepublic safety,

prisoner. Glossonv. Morrison, 47 N. H. 482.
A prisoner, in a sum ofandcustody upos a of searchedlarceny, Wascharge

him, of an officer,taken from inmoney without theobjection, presencehis
the hands;■a for his intohaving moneywarrant arrest and the was passed

who,officer,of it to a personthe thfeprisoner, paidwithout the ofdirection
court, to an-who had atbecome for the of thesurety appearance prisoner

withservedswer to the the wascomplaint.above officerSubsequently
;the prisonera ofprocess of in a creditorforeign byattachment suit brought

—held, that the officer as trusteee.chargeablewas
ormoneythat theIf a summoned as disclosureperson trustee admits hisby

will behepossession,of the hisproperty principal defendant has come-into
discharge.ofunless he in mattersclearly states his disclosurecharged,

• J., dissenting.][Doe,
iscontractofreceived, privityTo maintain for had noassumpsit money and

equitableorlegalnoin a case where holder of the hasthenecessary money
to theclaim owner’ssuperior right.

Foreign theattachment. The of trustee’s wasliabilityquestion
to court the material ofsubmitted the hisupon portionsdeposition,
as follows :which are

* 2d; or not saidanyState whether money‘Interrogatory during
1868, thisor and to the oftime servicepreviousAugust,(July


