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creditors of the father, had no claim on the twenty dollars; and of
course have no claim upon the property purchased therewith.

1f we had held that the twenty dollars should be regarded as the
father’s money, it might have been necessary to inquire whether that
sum was paid down at the time of purchase, or whether the machine
was purchased wholly upon the daughter’s credit and the sum of
twenty dollars was afterwards applied by the daughter in part pay-
ment of her debt; see Adams on Equity, 143, 144; 1 Leading
Cases in Equity, 8d Am. Bd. 275; Francestown v. Deering, 41 N,
H. 438; 2 Story on Equity Jurisp., sec’s 1258, 9; Taylor v. Plum-
er, 3 Maule & Selwyn, 562; 2 Kent’s Com. 623,

Caswell v. I, 47 N. H. 407, is not directly in peint. There,
the court found, as matter of fact, that the transaction relative to
the musical instrument was, really, ¢“ nothing more nor less than a
gift of this instrumment” by a step-father to his step-daughter; and
the gift was of course held invalid as against his existing creditors.

Trustee discharged.

Russ ». PERRY.

A right of dower, although inchoate and contingent, is so far an existing
incumbrance upon the Jands to which it attaches, as to be within the opera-
tion of the usnal covenant against incumbrances.

An leir or devisee is liable on the covenants of his ancestor or devisor, whicl
were not provable during the administration of the estate, to the extent of
the personal as well as the real estate which has so descended to him.

The covenants of warranty, and for quiet enjoyment, if possession attend the
conveyance, are in the nature of real covenants, and they run with the land
conveyed and vest in assignees or the purchaser.

A widow may be estopped or rebutted from claiming dower, by the covenants
of her ancestor from whom she has received an estate of value more than
suflicient, after deducting what she would be entitled to as dower, to respond
to the damages which might be recovered in actions upon such covenants.

VWrir of dower, in which the demandant, Lavina Russ, seeks to
recover, as widow of John Russ, late of Aurors, in the county of
Kane, and state of Illinois, of Horace A. Perry, her dower in certain
lands in Newport, in the county of Sullivan, of which the said John
was seized during her coverture. The said Russ conveyed the said
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property in fee and mortgage, November 18, 1835, to Josiah Forsaith,
and April 15, 1839, to James Breck, and on the same day to Thomas
W. Gilmore, all Wh1ch mortgages have been duly foreclosed, bub
neither of which was executed by the said Lavina. ~Said deeds con-
tained in full the usual covenants of warranty, and the defendant
derives his title under them by deeds of warranty with the usual
covenants. Said John Russ, by his last will and testament, which
was admitted to probate at a court held in said county of Kane,
October 15, 1861, devised and bequeathed his whole estate, real and
personal, cxoeptmo one legacy of $800, to the said Lavioa. The
real estate of the said Russ, as appears by the inventory filed
December 81, 1861, was appraised at $6,500. and the personal
property was appmised at $6,334.30. For the purposes of this case,
it is conceded that the estate thus devised to the said Lavina, after
deducting what she would be entitled to as dower in the lands so
devised to her, is of more than sufficient value to respond to the
damages which might be recovered in actions upon the covenants of
said Russ in the said mortgage deeds, in case the demandant should
recover her dower in this action.

Tappan and Burke, for the demandant.

I. An inchoate right of dower is not an incumbrance on the land,
and therefore not a breach of the covenant against incumbrances.
Judge Story in Powell v. Manson & Brimfield Manufucturing Com-
pany, 3 Mason 355.

II. The right of dowel is an independent estate in the land,
in posse cer bzunly, if not ¢n esse, recognized and favored by the law,
the title to which must be pmchased as the husband’s title is pur-
chased. If, when the husband’s title is pulchabed no purchase is
made of the right of dower in the wife, it is a recognition of the
existence of that right on the part of the purchaser, who takes the
estate with a full knowledoe of the existence of that right outstand-
ing. Under such cir cumstances the parties to the convevmlcc can-
not contemplate, and do not agree, that the usual covenants in a deed

of warranty embrace that rwht, and shall protect the purchaser
against it. The grantees by ml\ino the deed under such circumstan-
ces, should be estopped from mftkmo claim for a breach of the cov-
enant by reason of the existing 110ht of dower.

III. In this case the conveyance from the deceased husb‘md to
the grantors of the defendant was by mortgage. The plaintiff was
then living with her husband. The sale of the right of dower, there-
fore, could not have been contemplated by the parties to the transac-
tion. If it had been, the morigagees would have insisted upon a re-
lease of the right of dower. Nor does it appear that any considera-
tion was paid for the wife’s right of dower, even to the husband.
If the purchase of the right of dower was not made, nor even con-
templated, by the omutees, nor any adequate consideration paid for
it, there is no justice in allowing them, or their assignees, to claim
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damages for a breach of any of the covenants in the deed of convey-
ance, on account of the claim of dower by the plaintiff. The claim
of damages, under such circumstances, is against equity and good
conscience. The case of Fuller v. Wright, 18 Pick. 403, has a
bearing upon this point. Nor does this view of the law leave the
defendant without remedy. He has his remedy over against his
grantors.

IV. If the defendant can recover at all in this case, it must be by
way of rebutter to prevent civeuity of actions. But when there is
no circuity of action there can be no rebutter. Circuity of action is
where a recovery in the first suit alone gives rise to the second.
Huognes v. Stevens, 11 N. H. 33. If the plaintiff should recover in
this action, the defendant could mnot turn aroundand sue her .for a
breach of the covenant of her deceased husband. His remedy or
that of his grantors, would be against the estate of Jobn Russ, de-
ceased, in the hands of his executor. The right of action against
the plaintiff after exhausting his remedy against the executor, would
depend upon the question whether or not the plaintiff had in her
hands assets by descent from her deceased husband, and would in-
volve the law of Illinois, the domicil of ihe deceased husband, and
that also of the plaintiff, regulating the descent and distribution of
the-estates of deceased persons. In this case, therefore, the doc-
trine of rebutter does not apply. Huichinson v. Sties, 3 N. H.
404 3 Hall v. Martin, 46 N. H. 337.

Cushing and Allen, for the tenant.

If the demandant recovers in this action, the defendant, on the
covenants made by Russ to defendant’s warrantors, would have an
action against her for damages equal to the value of the dower recov-
erced by her. Such action could be maintained against her as devisee,
if not as legatee, under the will of John Russ, there being no remedy
against the executor here, and the demandant having assets, hoth as
devisec and legatee, from her husband’s estate. Ticknor v. Harris,
14 N. H. 272; Hall v. Martin, 46 N, H. 337.

The defendant in this suit would be the plaintiff in any such action.
For he is the grantee in possession at the time of the breach of the
covenants to his warrantors and covenants of warranty run with the
land. 4th XKent’'s Com. 471, 472; Slater v. Rawson, 1 Met. 450 ;
Chase v. Weston, 12 N. H. 413 ; Moore v. Merrill, 17 N. H. 75.

Since the defendant, then, would have an action against the
demandant, by reason of her recovery, and for an amount equal to
the value of the dower so recovered, she is estopped from claiming
dower on the principle of avoiding circuity of action. Co. Lit. 265 ;
Bates v. Norcross, 17 Pick. 145 Robertson & al. v. Leavitt, 7T N. H.
73 3 Batchelder v. Dean 16 N. H. 265; Moore v. Merrill, 17T N. H.
75 ; Berry v. Glillis, 17 N. H. 9-13 ; Brown v. Manter, 21 N. H. 536.

FostEr, J. A right of dower, although inchoate and contingent,
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is so far an existing incumbrance upon the lands to which it attaches
as to be within the operation of the usual covenant againstincum-
brances. Rawle on Covenants 109-111; Platt on Covenants *337 ;
Sheppard’s Touchstone *171; 2 Scribner on Dower 3-5; 3 Wash-
burn on Real Property 393.

The dictum of Mr. Justice Story to the contrary, expressed in Powell
v. Munson & Brimfield Manf. Co. 3 Mason 355, and cited by the plain-
tiff, has not been overlooked, but has been considered by the court,
in subsequent cases, with the attention and respect due to the dicta
even of so eminent a jurist, but the opposite couclusion is now so
firmly established that it can no longer be considered an open ques-
tion. Prescott v. Trueman, 4 Mass. 027; Sheaver v. Ranger, 22
Pick. 447 ; Jones v. Gardner, 10 Johns. 266; Glazley v. Price; 16
Johns. 2()8 and a great many other cases cited in note 3 to 2 Serib-
ner on Dower 4.

And in our own state the principle is clearly established as a set-
tled rule of law, by the decisions in Fiits v. Foiit, 17 N. H. 530, and
Hletcher v. The State Capital Bank, 37 N. H. 397.

By the will of John Russ, admitted to probate in 1861, the de-
mandant took, as legatee and devisee, substantially the whole estate,
real and personal, of her deceased husband, of which estate it is
conceded the portion devised is of wore than sufficient value to re-
spond to the damages which might be recovered in actions upon the
covenants of her husband, contained in his mortgage deeds, after
deducting her dower.

And if the plaintiff should be permitted to recover in this action,
the defendant would then have his action against her for damages
equal to the value of the dower recovered by her; because there
exists no remedy against the executor in this state.

If this court had jurisdiction originally, the right of recovering
against the executor would be barred by the statute of limitations,
Gen. Stats. ch. 179, § 5; Rev. Stat. chap. 161, § 5; no estate being
retained in his hands for the payment of contingent claims. In Hall
v. Martin, 46 N. H. 337 ; it was held, upon ¢ Q:reat consideration, that
while ¢ at the common law the heir was liable on the covenants of
his ancestor in which he was specially bound, just so far and no
farther, as he had assets by de-cent, and, as real estate alone descend-
ed to him, his lability was limited to that, yet, when by our statute,
the personal estate is made to descend to him, substantially in the
same way, a correct application of the common law principle requires
it to be treated as assets in his hands, equally with the real estate;
and it was therefore %eld, that such heir is liable on the covenants of
his ancestor which could not have been proved while the estate was
in the course of administration, to the extent of the personal as well
as the real estate which has so descended to him.” And it was also
held in the same case, that suits against the heir or devisee are not
bound by the statute limiting actions against executors or adminis-
trators, but that the limitation applies only to suits against them ;
and that, therefore, ¢ the remedy against the heir or doviseo upon
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claims which could not be proved within the three years limited by
he statute, because contingent, is not impaired by those provisions,
but remains as in the case of insolvent estates.”

And the remedy is held to apply as well to the devisee as to the
heir. It is thervefore unnecessary to revive the consideration of the
argunnient invoked by the decisionin Z%cknor v. Harris, 14 N. H.
272 ; where it is held that legatees are exempted from the rule in-
forcing liability upon them to make good the covenants of their tes-
tator, the plaintiff’ having assets as devisee beyond the value of her
dower, sufficient to satisfy the defendant’s zlaim. For a critical re-
view of Ticknor v. Harris, see the opinion of the court in Heall v.
Martin, supra.

The defendant in this cause, being the tenant and grantee in poss-
ession, deriving his title from the deceased, John Russ, through suc-
cessive deeds of warranty, with the usual covenants, would be the
plaintiff in an action against the present demandant founded upon the
breach of the covenants of warranty by the original and intermediate
warrantors, such covenants running with the land, Williams v. Bur-
rell, 50 Eng. Com Law, 401; Lewis v. Campbell, 8 Taunton, 715 ;
4 Eng. Com. Law, 350; Moore v. Merill, 1TN. H. 75; Chase v.
Weston, 12 N. H. 418 4 Kent Com. 471, 2.

In BMoore v. Merrill, and also in the prior case of Haynes v.
Slevens, 11 N. H. 28, it is said that covenants against incumbrances
are not assignable. The contrary is held in Ohio, Foote v. Burnet,
10 Ohio 317, 333, and in South Carolina, McCUrady v. Brisbane,
1 N. & McC. 104, and such also seems to be the prevailing doctrine in
Massachusetts, Sprague v. Baker, 17 Mass. 580 ; Zufis v. Adams,
8 Pick. 547 ; Thayer v. Clemence, 22 Pick. 490 ; Whitney v. Dins-
more, & Cush. 124.

But this consideration is not material in the present case. The
original mortgage and the subsequent conveyances through which
the defendant derives his title, are said to have contained in
full the usual covenants, that is, of covenants seizin, right to con-
vey, and against incumbrances, all which import a general warrvanty
for quiet enjoyment of the premises by the grantee, his heirs and as-
signs.

Concerning the remedy in case of breach of these covenants, Mr.
Washburne, with his usual accuracy and clearness, says: ¢ Much
that has been said of the covenant of seizin and right to convey,
may be applied to the covenant against incumbrances. If there be
an incumbrance, the covenant, being ¢n praesenti, is broken as
soon as made. But incumbrances are so various in their description
and character, that the same rule cannot well be applied to all.
Some of them, like an existing right of way over the premises, or a
permanent easement, are as much incumbrances when the deed is
made as they ever can be; and, of course, actually diminish and de-
tract from the value of the estate at that time. Other incumbrances
likke an existing right of dower, or an outstanding mortgage, may
or may not impair the value of the premises conveyed, according as
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these claimg are or are not enforced. The person entitled to dower
may die before having it set out, or the mortgagor may pay the
mortgage debt and relieve the estate. If inthe casesfirst supposed,
the covenantee sues upon his covenant, he recovers the damage
which the estate sustains by the existence of such a permanent in-.
cumbrance.

In the other, he can only recover nominal damages until it shall
have been ascertained that the widow or mortgagee will enforce their
claim, and he has paid or satisfied the same. Suppose that such a
grantee conveys the estate to a third person, by a deed of quitclaim
or other deed not of warranty, and the dower right or mortgage is
then enforced, for the first time, against the last named purchaser,
and regarding the first grantor’s covenant, as to these encumbrances,
as one ¢n praesenti, the second purchaser would be without a remedy
against him, being a mere assignee of a covenant, broken before
assignment was made. But if he shall be evicted by the enforce-
ment of the widow’s or mortgagees claim, these being paramount ti-
tles to his, he may avail himself of the covenant of warranty, if there
were one contained in the first deed, disregarding altogether
that against incumbrances.” 3 Washb. on Real Prop. 591 392. See
also 2 Scribner on Dower 4, 5; Rawle on Covenants, 288-253 ; and
it has been held that where dower is claimed and asagned, or the
value thereof assessed, a covenant for quiet enjoyment is broken,
Lewis v. Lewis, 5 Rich. L. 12.

But in Moore v. Merrill, it is distinctly holden, that the covenant
of warranty, if possession attend the title assumed to be made by
the deed, runs with the land. TPossession by the defendaut is essen-
tial, because without such possession there can be no eviction, which
is indispensable for laying the ground of an action upon the covenant
of warranty, and it was also held in that case that if the maintenance
of the plaintiff’s action establishes the right in the defendant to
recover an equivalent of the plaintiff, the fact may be availed of by
the defendant as an estoppel, as in the case put by Coke, who says
that the reason is for avoiding cireunity of actions. Co. th 265 a,
or, as was said in Haynes v. S’tevens, 14 N. H. 33: <« In order that
the covenant should operate by way of rebutter, it must appear that
if the plaintiff should recover in this suit, the defendant might there-
upon recover the same amount of him in a suit upon his coveuant.”
And in 1 Washb. Real Property 238, it is said: ¢ A widow may be
estopped or rebutted from claiming (1ower by the covenants of her
ancestor from whom she has 1'ecelved assets. Thus, the land of A
was sold on execution and bought by B, who conveyed it with
covenants of warranty. A’s wife was heir at law to B, and on his
death received assets by descent. A and B having both died, she
sued for dower as widow of A. But the court held that she could
not claim it agaiust the covenants of B, since what she recovered as
dower, she would have to respond for as heir.” Torrey v. Miner,
1 8S. & M. Ch. 489,; Bates v. Norcross, 17 Pick. 14.

Upon these considerations, we are of the opinion that the demand-
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ant is not entitled to recover her dower in this action. The defence
which we have indicated may be made available to the defendant
under the plea of ne unques seisie gue dower, which is, perhaps,
ordinarily considered the general issue in this action. See 2 Scrib-
ner on Dower 91, 126 ; Steph. on Pl. 9th Am. Ed. App. Ivi, Note
43 ; 3 Chitty 1. 1317.

Lisson ». LivmAN.

Under Rev. Stat. ch. 63, sec. 1, which provides that ‘“upon the division of
any town, any person having his settlement therein, shall thereafter have
his settlement in that town in which his last dwelling place shall have
been,” an emaucipated minor may have a different dwelling place from
that of his parents.

In deciding whether a minor was emancipated, the jury are not to take a legal
presumption that minors are not emancipated, as an element of evidence to
be weighed with the testimony.

When the payment of all taxes duly assessd, is an essential ingredient of a
pauper settlement, the party affirming the settlement, has the burden of
proof, and must show either that taxes were not assessed, or that taxes were
paid.

This burden of proof is not changed by the subject-matter being peculiarly
within the knowledge of the other party, or by the convenience or inconven-
ience of furnishing evidence.

The general prineiple, which, in the correction of errors, preserves, as far
as possible, what is good, aud destrovs only what is erroneous, applies to
trial by jury; and a new trial is granted only of that part of a case, in
the former trial of which there was errvor, or only of so much of the case as
1t is necessary to try in order to fairly correct the error. '

Assomesrr, for the support of the pauper wife and children of
one Volney C . Verdict for the plaintiff. Motion of the defend-
ant for a new trial.

The question was whether Volney had a settlement in Lyman, by
derivation from his father Isanc. Lyman was divided into the two
towns of Lyman and Monroe, July 13, 1854. There was evidence
tending to show that Isaac resided in Isyman from 1833 to 1851.
Volney was born July 29, 1833 ; removed with his father in 1851 to
the part of Lyman, which is now Monroe, where his father has ever
since resided ; has been absent from his father’s house most of the
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