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dollars;the andfather, on ofhad no claim twentycreditors of tbe
therewith.claim the purchasedcourse have no upon property

as theIf held that the dollars should betwentywe had regarded
to whether thatit have been necessary inquirefather’s money, might

thesum down at the time of or whether machinewas purchase,paid
sumwas and the ofthe creditwhollypurchased upon daughter’s

the in pay­dollars was afterwards by parttwenty applied daughter
144;debt; 143,ment see on 1of her Adams Equity, Leading-­

; 41in 3d Am. Ed. 275 Francestown v. N.Deering,Cases Equity,
; 1258, ;sec’s v.H. 438 2 on 9 Plum­Story Equity Jurisp., Taylor

er, 562;3 Maule & 2 Kent’s Com. 623.Selwyn,
407,Hill, There,notv. 47 N. H. is inCaswell directly point.

found, fact,the as that thecourt matter of transaction relative to
“was,the musical instrument nor less than amorereally, nothing

instrument” a to hisof this by andstep-fathergift step-daughter;
the asof course held invalid his creditoi-s.wasgift against existing

Trusteedischarged.

Perry.v.Russ

anfardower, existingA right of is soalthough contingent,inchoate and
the opera-the withinattaches,incumbrance to it beupon lands which toas

tion of the usual covenant incumbrances.against
devisor, whichAn orheir or devisee is liable on of histhe covenants ancestor

ofthe extentestate, towere not provable the of theduring administration
him.the towell as thepersonal as real estate which has so descended

theThe attendwarranty,covenants of ifquiet enjoyment, possessionand for
the landcovenants, within runare the of andconveyance, theynature real

and in assigneesvest theconveyed purchaser.or
dower, the covenantsA bywidow be or frommay estopped claimingrebutted

more thanof valueher ancestor from an ofwhom she received estatehas
dower, respondtosufficient., to asdeductingafter would be entitledwhat she

covenants.to the suchwhich indamages uponbe recovered actionsmight

Russ,demandant, seeks toclowor,Writ of in Lavinawhich the
Aurora, countythe ofrecover, Russ, inas widow of late of«John

in certainKane, Illinois, dowerand state of A. herPerry,of Horace
said JohnSullivan, thelands in of whichin the ofcountyNewport,

the saidsaid Russ conveyedwas seized her Thecoverture.during
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Forsaith,18, 1835, tofee and November Josiahinproperty mortgage,
1839, Breck, Thomas15, and same toand to on the dayJamesApril

foreclosed, butGilmore, all which have beenW. dulymortgages
deeds con-Lavina.neither of Avhich executed the said Saidwas by

the defendanttained in full the usual covenants of warranty,'and
usualthedeeds of withwarrantyderives his title under them by

testament, whichRuss, his last will andcovenants. JohnSaid by
Kane,ofin countywas admitted to at a held saidcourtprobate

estate, andreal15, 1861, his AvholeOctober devised and bequeathed
The$800, said Lavina.of to theonepersonal, excepting legacy

Russ, filedthe inventoryreal estate of the said as byappears
31, $6,500, the1861, at and personalDecember was appraised

case,this$6,334.30. ofwas at For theproperty purposesappraised
Lavina, aftersaidit is devised to theconceded that the estate thus

lands soin theto as dowerwhat she would be entitleddeducting
to thetoher, sufficient value responddevised to is of more than

ofthe covenantsin actionswhich be recovereddamages uponmight
shoulddeeds, in demandantsaid Russ in the said case themortgage

inrecover her doAver this action.

Burke,and the demandant.forTappan

land,on thenot an incumbranceI. An inchoate of dower isright
incumbrances.and therefore not a breach of the covenant against

Com­inJ­ Powell v. Manson &Story Manufacturingudge Brimfield
.3 Mason 355­pany,

land,in theestateII. The of dower is an independentright
law,esse, theand favored byin if not incertainly,posse recognized

istitle pur-as the husband’sthe title to which must be purchased
If, no isis purchasewhen the husband’s title purchased,chased.

wife, of theit is amade of the of dower in the recognitionright
thetakestjie whoof that on of theexistence part purchaser,right

that outstand-a existence ofwith full of theestate rightknowledge
can-to thesuch the conveyanceUnder circumstauces partiesing.

ain deedthe usual covenantsand do not thatnot contemplate, agree,
thethat and shall protect purchaserembraceof warranty right,

under such circumstan-it. The the deedbygrantees takingagainst
of the cov-for a breachces, be from claimshould estopped making

dorver.of the ofreason rightenant by existing
husband tofrom the deceasedIn this case the conveyanceIII.

AvasThewas plaintiffof the defendantgrantors bythe mortgage.
dower, there-ofThe sale of thewith her husband. rightthen living

the transac-the tonot havefore, by partiesbeen contemplatedcould
a re-have insistedbeen, would uponIf it had thetion. mortgagees

that considera-Nor it anythe of dower. does appearof rightlease
dower, theeven to husband.offor the wife’swas paidtion right

made, nor even con-Avasnotof the ofthe purchase rightIf dower
consideration forthe nor paidany adequateby grantees,templated,

them, to claimor their assignees,no inisit, justice alloAvingthere
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in the deed of convey-the covenantsa breach of ofanyfordamages
The claimtheance, plaintiff.claim of dower byon account of the

circumstances, andis equityof under such goodagainstdamages,
403, ahas18 Pick.Wright,of Fuller v.conscience. The case

theof law leaveview theNor does thisthis point.bearing upon
hisoverHe has his remedydefendant without remedy. against

grantors.
case, be byall in this it mustIf can recover atIV. the defendant

istherePut whenof of actions.rebutter to circuityway prevent
isof actionCircuityno there can be no rebutter.of actioncircuity

rise to the second.a in first suit alonewhere therecovery gives
Stevens, recover inthe should11 N. H. 33. Ifv.Hagnes plaintiff

aher .foraction, turn around and suethis the defendant could not
His orof her husband. remedybreach the covenant of deceased

Puss, de-the estate of Johnthat of his would begrantors, against
ceased, his The of actionin the hands of executor. right against

executor,the his the wouldafter remedyplaintiff exhausting against
the had in herwhether or notthe plaintiffdepend upon question
husband, would in-from her deceased andhands assets descentby

husband,Illinois, the deceased andvolve the law domicil of theof
and distribution ofthat also the the descentof plaintiff', regulating

case, therefore, the doc-of In thisthe’estates deceased persons.
Stiles, 3 H.of does not N.trine rebutter Hutchinson v.apply.

; Martin, N.404 46 H. 337.Hall v.

Allen, theand for tenant.Cushing

action, defendant,If the in this the on thedemandant recovers
warrantors,tocovenants made Puss defendant’s would have anby

the value of the doweraction her for to recov­equalagainst damages
devisee,be asered her. action could maintained herby Such against

Puss,if nonot as under the will of thereJohn remedybeinglegatee,
assets,here, the both asthe executor and demandantagainst having

Harris,devisee and from her husband’s estate. Ticknor v.legatee,
272; Martin,14 H.N. H. v. 46 N. 337.Hall

the in anyThe in this suit would be such action.defendant plaintiff
time theFor he is at the of breach of thethe in possessiongrantee

runhis and covenants of with thewarrantycovenants to warrantors
Rawson,; ;471, v. 1 Met.land. 472 4504th Kent’s Com. Slater

; Merrill,v. 17 H.Weston, H. 413 Moore N. 75.Chase v. 12 N.
defendant, then, an action thewould havetheSince against

for an todemandant, her and amount equalreason ofby recovery,
recovered, she is fromthe value the dower so estopped claimingof

;Lit.of action. 265circuitydower on the of Co.principle avoiding
14; Leavitt, 7al. N. H.Norcross,v. Robertson & v.17 Pick.Bates

; Merrill,; 1716 H. Moore v. N. H.73 Batchelder v. Dean N. 265
; Manter,; Gillis, 21 N. H.75 17 N. H. 9-13 Brown v. 536.v.Berry

dowser,Foster, inchoate andA ofJ. although contingent,right
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is so far an lands to which itincumbrance the attachesuponexisting
as to be within the of the usual covenant incum-operation against

;109-111;brances. Eawle on Covenants Piatt on *337Covenants
*171; 3-5;Touchstone 2 on Dower 3Sheppard’s Scribner Wash-

burn on Real 393.Property
The dictum of Mr. Justice to the in PowellStory contrary, expressed

355,v. Manson the& 3 Mason and citedCo. by plain­Brimfield Manf.
tiff, overlooked, court,has not been thebut has been considered by

cases,in and due the cliotawith the attention tosubsequent respect
even of so eminent a the is now' sobut conclusionjurist, opposite

anestablished that it can no be consideredfirmly open ques­longer
627;tion. Trueman,v. 22Prescott 4 Mass. v. Ranger,Shearer

; ; Price,Gardner,Pick. 447 Jones v. 266 v. 1610 Johns. Gazley
268,Johns. aand other cases cited in note 3 to 2 Scrib­manygreat

ner on Dower 4.
And in our own is established as a set­state the principle clearly

law, Hoitt, 530,tled rule of the in Fitts v. 17 N. H. anddecisionsby
Bank,Fletcher v. The N. H. 397.State 37Capital

Russ, 1861,the will of in theJohn admitted to de-By probate
took, devisee, estate,mandant as and the wholesubstantiallylegatee

husband,real and of her of which estate it ispersonal, deceased
conceded the devised is of more than sufficient value to re-portion

to the be in actions thespond which recovered upondamages might
deeds,husband,covenants of her contained in his aftermortgage

her dower.deducting
action,And if inthe should be to recover thisplaintiff permitted

the defendant would her for damagesthen have his action against
her;to the value of the dower recovered because thereequal by

exists no the executor in this state.remedy against
If this court the ofjurisdiction originally, right recoveringhad

limitations,the statute ofexecutor would be barred theagainst by
Stats, 5;; 161,179,Gen. ch. Rev. no estate5 chap.Stat. being§§

retained in his hands claims. In Hallfor the ofpayment contingent
;Martin, held, consideration,v. 46 N. H. that337 it uponwas great

“ atwhile the common law the heir was liable on the covenants of
bound,his ancestor in so far and nospeciallywhich he was just

farther, descent, and,as he had as real estate alone descend-assets by
him, that, statute,ed to his limited to when ourwas yet, byliability

him, inthe estate to to theis made descendpersonal substantially
same a the common lawcorrect ofway, principle requiresapplication

hands, ;it to be his with the real estatetreated as assets in equally
held,it is the covenantsand was therefore that such heir liable on of

washave been while the estatehis ancestor which could not proved
administration, extent of tha as wellthe course of to'the personalin

itto him.” And was alsoas the real estate which has so descended
case, devisee are notin that suits the heir orheld the same against

orexecutors adminis-bound the statute actionsby limiting against
them;trators, to suitsbut that limitation onlythe applies against

the heir or deviseethat, therefore, uponand “the' remedy against
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withinclaims which could not be the three limitedproved years by
statute,the is notbecause thoseimpaired by provisions,contingent,

but remains as in the case of insolvent estates.”
is as well toAnd the held to the devisee as theremedy apply to.

heir. It is therefore to revive the consideration of theunnecessary
Harris,invoked the decision in Ticknor v. 14 N. H.byargument

272; where it is held that are from the rule in-­legatees exempted
them theto covenants of their tes­liability uponforcing goodmake

tator, the assets as devisee the value of herplaintiff beyondhaving
dower, sufficient to the defendant’s claim. For a critical re­satisfy

Harris,view of Tichnor v. see the of the incourt Hallopinion v.
Martin, supra.

cause,The defendant in this the tenant and in poss­being grantee
deceased,ession, Russ,his title from the John suc­deriving through

covenants,cessive deeds of with the usual would be thewarranty,
in an demandantaction the founded thepresent uponplaintiff against

of the covenants of the andbreach warranty by intermediateoriginal
warrantors, land,such with the v.covenants Williams Bur­running
rell, 401;Law, Taunton, ;v.50 Com. Lewis 8 715Campbell,Eng.

350;Law, Merrill, 75;4 v. 17 N. H.Com. Moore Chase v.Eng.
; 471,Weston, 12 N. H. 413 4 Kent 2.Com.

Merrill,In Moore and also in thev. case ofprior v.Haynes
28,Stevens, 11 itN. H. is said that covenants incumbrancesagainst

Ohio,not Burnet,are The is held in Foote v.contraryassignable.
Carolina,317, 333,10 andOhio in v. Brisbane,South McCrady

104,1 N. & aud such toMcC. also seems be the doctrine inprevailing
Massachusetts, Baker, ;v. 17 Mass. 586 v. Adams,Sprague Tufts

; ;Clemence,8 Pick. 547 v. 22 Pick. 490Thayer v. Dins­Whitney
more, 124.6 Cush.

thisBut consideration is not material in the case.present The
and theoriginal mortgage subsequent conveyances whichthrough

title,the defendant derives his are said to have contained in
covenants, is, seizin,full the usual that of covenants to con-right

incumbrances,and all which avey, importagainst general warranty
for of the the his heirsquiet enjoyment aud as-premises by grantee,
signs.

covenants,the ofin case of breach theseremedy Mr.Concerning
"Washburne, clearness,with his usual andaccuracy says: “Much
that has been said of covenant of seizin audthe toright convey,

be to the covenant incumbrances. If theremay applied beagainst
incumbrance, covenant,an the in is broken aspraesenti,being

soon as made. But incumbrances are so various in their description
character,and that the same rule well becannot to all.applied

them,of like an of theSome overway or apremises,existing right
easement, are as incumbrances when themuch deedpermanent is

be; course,and,made as ever can of diminishthey actually and de-
tract from the of the estate at that time.value Other incumbrances

dower,like an of or anexisting outstandingright mortgage, may
or not the of thevaluemay impair premises conveyed, asaccording
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not enforced. The toarc or are entitled dowerpersonthese claims
out,set the thebefore it ordie may paymay having mortgagor

the estate. If indebt and relieve the casesfirst supposed,mortgage
covenant,his hesues recovers thethe covenantee upon damage

in-,the existence of such athe estate sustains bywhich permanent
cumbrance.

other, recover nominal until it shallIn the he can only damages
the widowthat or will enforce theirhave been ascertained mortgagee

the same. aclaim, or satisfied that suchand he has paid Suppose
to a third a deedthe estate ofperson, by quitclaimconveysgrantee

and the dower or isnot of warranty,or other deed right mortgage
time,enforced, the lastfor the first namedthen purchaser,against

encumbrances,covenant, as to thesethe firstand regarding grantor’s
without ain the second would bepurchaser remedyas one jpraesenti,

covenant,ahim, of broken beforea mere assigneeagainst being
if he shall be evicted the enforce-was made. But byassignment

claim, ti-theseof the widow’sor paramountment mortgagees being
the if therehis, himself of covenant oftles to he avail warranty,may

deed,the firstinwere one contained altogetherdisregarding
391,on Real3 392.that Washb. SeeProp.incumbrances.”against

; Covenants, ;4, 5 Rawle on 238-253 andon Doweralso 2 Scribner
is claimed or thedower andit has been held that where assigned,

broken,assessed, for isa covenant quietvalue thereof enjoyment
Lewis, 12.L.v. 5 Rich.Lewis

Merrill, holden,it covenantis that thedistinctlyin v.But Moore
attend the title assumed be madeto byifof warranty, possession

is essen­Possession the defendantdeed, runs the land. bythe with
eviction,there can whichtial, be nobecause without such possession

of an the covenantthe actionfor uponis groundindispensable laying
in that case that the maintenancealso held ifand it waswarranty,of

defendant tothe in theaction establishesthe rightof plaintiff’s
ofthe fact be availed byan of the mayplaintiff,recover equivalent

Coke,the case who saysas in putas an estoppel, bythe defendant
a,of Lit. 265actions.circuityis for Co.the reasonthat avoiding

“Stevens, that14 N. H. In order33 :or, said in v.as -was Haynes
rebutter, thatof it mustway appearshould bycovenant operatethe

suit, there­this the defendantinshould recover mighttheif plaintiff
him in a suit his coveuant.”ofthe same amount uponrecoverupon

“238, beit is said : A widow mayin 1 RealAnd Washb. Property
of herdower the covenantsbyor rebutted from claimingestopped

Thus, Aland ofassets. theshe has receivedfrom whomancestor
B, it withwho conveyedand byon executionsold boughtwas

B, on hisat andwas heir law toA’s wifeofcovenants warranty.
died, sheandA B bothassets descent.received havingdeath by

that she couldBut the court heldclowuras widow of A.sued for
asB, what she recoveredof sinceit the covenantsnot claim against

Miner,for as heir.” v.dower, Torreywould have to respondshe
489 ; Norcross, 17 Pick. 14.M. Bates v.1 & Ch.S.

the demand-considerations, of the thatarethese we opinionUpon
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ant notis entitled to recover her dower in this action.. The defence
which we have be made available the defendantindicated tomay

dower, is,under the of ve seisie whichplea ungues que perhaps,
considered the issue in this action. 2ordinarily See Scrib­general

91, ;ner lvi,on onDower 126 Pl. 9th Am. Ed. NoteSteph. App.
;43 3 Pl. 1317.Chitty

Lyman.Lisbon v.

“65,Under Kev. 1,Stat. ch. uponsee. which that the division ofprovides
town,any therein, haveany person his shall thereaftersettlementhaving

his havesettlement in that in shalldwelling placetown which lasthis
been,” an fromemancipated minor different dwelling placehave amay
that of his parents.

In whether are take adeciding legala minor was the not tojuryemancipated,
toevidencepresumption that not as an element ofminors are emancipated,

be with theweighed testimony.
When the of aassessd, ingredientis an essentialpayment of all taxes duly

settlement, settlement, ofthe burdenpauper hasthe theparty affirming
proof, assessed,and taxes weremust show not or thateither that taxes were
paid.

beingThis burden peculiarlyof proof subject-matteris not thechanged by
or inconven-within the theother or convenienceknowledge byof the party,,

ience of furnishing evidence.
errors,The as fargeneral which, preserves,ofprinciple, in the correction

erroneous, toappliesas what ispossible, what is destroys onlygood, and
case, inof that of atrial only partand isby jury; granteda new trial

of so much of the case asthe former error, onlytrial of which there was or
it the error.is to fairlyin order to correctnecessary try

Assumpsit, wife and children offor of thethe support pauper
the defend-one Motion offor theC-. .VerdictVolney plaintiff.

ant for a new trial.
ina settlement Lyman, byThe hadwas whetherquestion Volney

was divided into the twoderivation from his Isaac.father Lyman
There was13, evidenceMonroe,towns 1854.of JulyandLyman

tofrom 1833 1851.to Isaac resided in Lymanshow thattending
in; his father 185129, with to1833 removedwas bornVolney July

Monroe, his haswhere fatherthe everof which is nowpart Lyman,
ofresided; father’s house mostfrom his thesince has absentbeen
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