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ant notis entitled to recover her dower in this action.. The defence
which we have be made available the defendantindicated tomay

dower, is,under the of ve seisie whichplea ungues que perhaps,
considered the issue in this action. 2ordinarily See Scrib­general

91, ;ner lvi,on onDower 126 Pl. 9th Am. Ed. NoteSteph. App.
;43 3 Pl. 1317.Chitty

Lyman.Lisbon v.

“65,Under Kev. 1,Stat. ch. uponsee. which that the division ofprovides
town,any therein, haveany person his shall thereaftersettlementhaving

his havesettlement in that in shalldwelling placetown which lasthis
been,” an fromemancipated minor different dwelling placehave amay
that of his parents.

In whether are take adeciding legala minor was the not tojuryemancipated,
toevidencepresumption that not as an element ofminors are emancipated,

be with theweighed testimony.
When the of aassessd, ingredientis an essentialpayment of all taxes duly

settlement, settlement, ofthe burdenpauper hasthe theparty affirming
proof, assessed,and taxes weremust show not or thateither that taxes were
paid.

beingThis burden peculiarlyof proof subject-matteris not thechanged by
or inconven-within the theother or convenienceknowledge byof the party,,

ience of furnishing evidence.
errors,The as fargeneral which, preserves,ofprinciple, in the correction

erroneous, toappliesas what ispossible, what is destroys onlygood, and
case, inof that of atrial only partand isby jury; granteda new trial

of so much of the case asthe former error, onlytrial of which there was or
it the error.is to fairlyin order to correctnecessary try

Assumpsit, wife and children offor of thethe support pauper
the defend-one Motion offor theC-. .VerdictVolney plaintiff.

ant for a new trial.
ina settlement Lyman, byThe hadwas whetherquestion Volney

was divided into the twoderivation from his Isaac.father Lyman
There was13, evidenceMonroe,towns 1854.of JulyandLyman

tofrom 1833 1851.to Isaac resided in Lymanshow thattending
in; his father 185129, with to1833 removedwas bornVolney July

Monroe, his haswhere fatherthe everof which is nowpart Lyman,
ofresided; father’s house mostfrom his thesince has absentbeen

VOL. xlix. 36
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; ;in andtime since 1852 was married 1853 and in 1853February,
1854, in what isin sometime now Lyman.spent

65, 1,relied ch.The Rev. sec. whichplaintiff upon providesSt.
“ father,shall have the settlement theirthat children oflegitimate

** * “own,” that,until a settlement of their andthey upongain
town,division of settlementthe hisany any person having

settlement,therein, shall have his in that town inthereafter
shall have The werewhich his last been.” juryplacedwelling

that it was the that minorsinstructed presumption unemancipated
cannot,have the of their and soplace parents, longdwelling

or otheras remain have acquire anythey unemancipated, dwelling
; that,within the of that term in the statute andplace, legal meaning

was not his last theif beforeVolney emancipated, place,dwelling
division, father’s, Monroe,was at in what now andhis is their verdict

defendant;must be for the but that an minor can haveemancipated
;a different from that of his thator acquire place parentsdwelling

ait wms of fact for the whether was emanci­Volneyquestion jury,
division, when,and, so,befoi’e the if that “emancipated”pated

“ thatset free from the control of father”: there was ahismeant
that under are notchildren butemancipated,twenty-onepresumption

conclusive,was not and the fact be showmthe bypresumption might
; was,but that in what fact theto be otherwise theproof, deciding

account,take this into as one element ofwouldjury presumption
evidence, itand in conneciion with all the thattestimony;weigh

law, an andin was betweenemancipation, agreement understanding
son, control,that the son should be free from his father’sfather and

concerned, thatthe same so far as his father is heand have rights,
and that such an behave if twenty-one;would agreement might

circumstances; to instructions theor from whichinferred implied
defendant excepted.

that, fourevidence to show for betweenThere was yearstending
1851, of the value $150.'Isaac had real estate in ofand Lyman,1833

that assessed inno evidence taxes were LymanThere uas any dui’ing
time, The instructedthat Isaac taxes. werejurythis nor paid any

that it waswould not be and unnecessarythat taxation presumed;
taxes, it that therehe until was wereprovedconsider whether paidto

the defendantto which instructions excepted.taxes to be paid;

for the defendant.Carpenter,

a minor at thethe father of theI. Volney paupersClough, being
not,of the even if emancipated,the town couldof divisiontime

1, 65,under ch. Rev.a settlement the 8th clause of sec.acquire
is as follows.whichStats.

“ town, his settlementdivision ofthe any any personUpon having
town,shall, thereafter, in which histherein, have his-settlementin that

shall have been.”placedwellinglast
father,would therefore that of his virtuebyfollowsettlementHis

:of the same section which is as followsclausesecondtheof
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“ father,of their ifhave settlementthechildren shallLegitímate
state, the theirsettlement ofhe has within otherwiseany this

of theirhas, a settlement own.”ifmother she until theyany gain
“ the 8th clause have mani-as used inThe words place”dwelling

are used ashome. equiv-the as domicil or Theysamefestly meaning
the same Laws ofsubject.alent in the of 1828 onterms statute
1796. of301, 7. statute of Laws 1815 p363,1830 Also in thep. §

Mass,7, thein act of 1793.and in theso same connection§
Stats, must be here45, 10. readTheyMass. ch. 1 clauseLev. §

ofthe domicil thethatin the of the familiar .minorprinciplelight
father, theof the domicil of wife followschild that the asfollows

;N.17 H. 235 Bouv. Lawthat of v.the husband. Hart Lindsey,
“Settlement;” of 1Laws’§46;ConflictDie. “Domicil” Story’s

;239,; & E. 114.93 3 D.3 Greenl. 390Grccnl.
this ofto settlementsubjectCertain principles applicablegeneral

in thiswell jurisdictionare and uniformlyestablished recognized
and elsewhere.

and thebyThe settlement of is fixed provis­paupers regulated
liable forof No town is theions the statute the subject. sup­upon

law, noof and townpromise bythe commonpaupers by anyport
townsuponfor such can be Thesupport, implied. obligation resting

theof statute. There is nois virtue of thewholly by provisions
statute,which, of binds one town moretheindependantlyobligation

There are nothan to aanother maintain equities,particular pauper.
amoral such Theno considerations which can bear upon question.

thethe facts particularsole in case is whethereveryenquiry bring
of the statute.town to be within thesought provisionscharged

; ;v.v. 3Mace 1 N. H. N. H. 80Canterbury,52 MeredithNottingham,
; Bath, 319,v. 21 N. H.Otis 10 N. H. 327-8352 Lisbon v.Strafford,

Benton,v. 44French N. H. 28-32.
and of mustthe settlement bepaupersStatutes paupersconcerning

theA be with settlementconstrued town in order tostrictly. charged
theand a withof must be clearlysupport pauper statutorybrought

82;80, v.3 N. H. LisbonMeredith v.provisions. Canterbury,
“Bath, ;21 are the words used in theN. H. 319 Much strictness”

last cited case.
“It that areis the of statutes aloneby paupers sup-provisions

the andno authorityhave common lawported. upon subject,We
mustwhere a that statute beis statute only, strictlyremedy bygiven

; and thefollowed to its benefits hence statutes uponin order receive
notthis a strictness surpassedhave been construed withsubject upon

other also the authorities therecivil Ibid 328.any subject.” Seep.
ascited the doctrine.illustrating

to a townIt to that in awould seem follow suit chargebrought
a doubt thewith the of a if be seriousthere uponsupport pauper,

the town is withinconstruction the as to whether broughtstatuteof
statute, doubt should be tothe terms the benefit of thatof the given

the town to besought charged.
that no foundbe it be town isShould the result in some casesas might
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case, thein a falls uponthe liability ultimatelychargeable particular
61, such resultRev. ch. To§1,ch.county. Stats. Gen. Stats. ]t5, §1.

there can be no on of orobjection equity expediency,grounds general
rather,but the it the burden ofas tends tocontrary equalize pauper­

ism and to make uniform the for its allevia­the of plansoperation
tion. This view seems to in with thebe accord tendencygeneral

inof as well as of recent years.decisionsjudiciallegislation
In laid downof this view we advert to thesupport may principle

646,in Dwarris on statutes to pub-imposeStatutes p. being—these
lic burdens.

“ It is a with arule that the are to bewhengeneral public charged
burden, the to that burden mustintention of the imposelegislature
be and shown.”explicitly distinctly

settlements,an inexamination of our statute ofUpon especially
the of be found for thethese no warrant canlight principles,genei’al

that an minormore than an unemancipatedassumption emancipated,
a is to suchcan settlement in his own No sanctionright. givengain

statute,an idea the isthe terms or tenor of the but contraryby
a set-both. mentioned ofthe methodsimplied by gainingAmong

tlement, mentioned,this thatmethod is not the principleand general
settlements shall virtue of statute provis-bepauper solely bygained

ions words inconstrued is made thestrictly followingstatutory by
1, 65,ch. Rev. cited.Sts. already§
“ town,A sosettlement be inmay gained by any person, anylegal

as to tosuch town to such if and unablesupport person, pooroblige
himself, in the manner and not otherwise.”support following,

cited,In the 4th and the10th clauses of section above providing
for the of the firstsettlements in their ownby personsgaining right,

the of assessedreal or estate and taxesby personalholding paying
thereon, the the andsecond residence assessmentby accompanied by

of taxes on that suchthe it ispayment per-poll, expressly required
thesons shall be of the of These are onlytwenty-one years.age

of the statute w’hich in which may acquireparts provide ways persons
settlements in their own the methods areAll presentedotherright.

case,derivative. it to beNone of them cover this and is not pre-
sumed that of set-while the theguarded acquiringlegislature against

minors,tlements in either of the two ways justby emancipated
taxation,mentioned, residence,them,it has enabled without oflength
the meeror other to settlementsproperty any requisite acquire by

accident of towns.of their of at the moment of divisionplace living
in bywhere settlements'areAdjudications jurisdictions regulated

statutes different from our considerationown in the underparticular
cannot it.this throw upongovern question. They may light

Amherst, Mass, 1,-5,v. 7 Mass. ofarose under the StatuteGranby
statute,1789. That in of settle-the for theprovisions acquisition

thereon,ments and resi-byand taxesby propertyowning paj'ing
taxes,and that thedence of no personhadpayment poll requirement

should be the statute of 1793.of as did Stresstwenty-one years age,
Parsons.is laid this in Socircumstance the C. J.upon byopinion
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a of; wasIsle, part3 390v. Deer Greenl.also in George (MaineSt.
19,till JuneMass. 1819).

of264, the actunder18 Pick.v.Barrington Tyringham,In Great
a minorheld thata it waswhich did make majority requisite,1793

statute, inunder that residingfrom his motherhis settlementderiving
trade, a new settle-a tookinstate andanother employed learning

before he camemother, a marriage,secondbybyment hisacquired
of age.

has, left byuntil beenrecently,The matter of emancipationwhole
itsleft, toas ait tostatute where be private arrangementour ought
intherewithand others concernedthe creditorseffect upon parties,
ormunicipalhas had no uponconnection. It operationbusiness
aa minor to acquiredoes notrelations. It capacitateother public

or hold an office.it to throw a votethan doessettlement moreany
it did. Aand ifmanifest inconveniences confusionIt would lead to

as histo his emancipatedis same supportfather under the obligation
Abbott v. Conv­in this connection.minor child. Seeunemancipated

erse, 4 Allen 530.
sessionthat at the lastThe fact the June (Pamphletlegislature

thein order to effecteh. 1 found it necessaryLaws of 1868 16)§
minorsview, laws, thatin enact emancipatedin the topauperchange

after settle-not take acquiredin certain cases shouldonly,specified
totheir but have the power acquirements of shouldparents,

cases, theto showin own insettlements their such goesright
statute,a theythat in the absence of suchuuderstaudinslegislative

theirthe settlement ofnot that but takedid wouldpossess power,
parents.

inset asidewhether the verdict bemayII. theUpon question
we submit.only,part

aside ato set1. It is not a matter of discretion in this court
term, eitherat the trialverdict for erroneous of the courtrulings

reserved, Thea of partyor billquestions upon exceptions.upon
laches, a newa toof no hashimselfinjured, rightlegalbeing guilty

313, 330,; v. Tatham, Den­7 A & E.trial. ch. 189 WrightGen. Stat.
;; Farr, v. Fair­man, 4 & E. Bermasconiv. A. 53C. J. Rutzen

; 703;Frazi, Dowl. P.brother, v. 1 C.3 B. & Ad. 372 Mahoney
Gates,; 11v. Shep.4 Taunt. TuttleHutchinson v. 555Piper, (24

395; Rastall, 754; Revett,v.Hudson 5v. 4 T. R.WilsonMe.)
164-171 ;368, J.; Brown,Best, 1 T. R. BlakeTindal v.C.Bing.

580;Jones, 559-562; Storer, 5v. Wend.v. 3 E. L. & E. Herrick
Denman,1016,Taste, 4 A. & E. C. J.v.Stockdale

costs, and suchor that suchnoit follows that termsWhence (as
a ofas conditioncan be grant­facts shall not bo imposedcontested)

381;Carr, v.N. H. Holland15new trial. v.such Sentering
; ;Merrill, N. H. 17 LazearSeaver, v. 2621 N. H. 386 Hodgdon

Co., 2 Burr.See, also, v. IndiaCosta, Edie Eastv. H. 82.43 N.
case, of a now trialit is where the1216. If in onlyany granting

on thecourt,' is movedwhere ittherests in the discretion of g.(e.
theas againstof excessive or inadequate beingdamages,ground
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causeevidence, also for anyandof perhapsevidence or weight
that termstheand conduct ofthe actionfounded merely upon jury,)

Hutchinsonto a point.and the trial restrictedcan he singleimposed
;; 7 437v. Stroud4 Taunt. Thuaitis Sainsbury,v. 555 Bing.Piper,

331;Harris, Ma­Stroud, ; 107 & 417 Price v. Bing.v. M. G.
Tyv.325;;Frazi, & M. 3 264)P. 703v. 1 Dowl. C. C.honey (1

54;11; do.Hall, Brightv. Chaffey,v. 1 Burr. FarwellMacrow
J.;Foster,Mansfield, J., Burton v.390, &v. do. C.Enyon,

; v.664; Brown, 601 Tuttlev. 132 Burr. Finch Wend.Thompson,
;Hosmer,; 7 N. H. 436-445Gates, 11 395 v.Smith(24Shep. Me.)

Alvez, 897,N. J.v. 3 C.Foster Vaughan,Bing.
books, indeed inthe norI have not able to find inbeen English

ina case whichother the Massachusetts Reports,any except single
of thein the instructionsthe a trial for errorof newscope granted

in anyhas limited or restricted particular.court to the beenjury
be,itthat cannotseem to be decisiveThe authorities above cited

the uni­it is that are bywhen considered they supportedespecially
numerous,The cases are veryform of those courts.practice English

aside; the errorin which verdicts have been setwholly though
case,of theaof affected branchonly independentcomplained single

: v.Mahoneyin the casesas e. the of followingquestion damagesg.
651;; Carstairs, & Ad.Frazi, v. 5 B. Clem­before cited Rickman

;Lewis, 12 E. L.v. Edgerton,ent v. 3 Brod. & 297Bing. Knight
;; Barendell, or other inde­& v. 26 E. L. & E. 398E. 562 Hadley

case, East Indiabranch of the as in the : Edie v.pendent following
“1216, 1224, Mansfield, J., The verdict2 where :Burr C. saysCo.

isthis verdictmust be aside not in yetset part only,generally,
Saul,agreed right v. 4 T. R.Goodrightto the first count.”be on

;; Rickard, v. 3Harding,&v. 5 B. Ad. 840 Kirby357 Campbell
;574 ; Dale, v. Mid­v. E. & E. 422 HallE. L. & E. 6 L.Abbey

dleton, ; Rowland, 868.4 A. & E.4 A & E. 107 Tinkler v.
in Massachu-to be heldThe this as it now seemsrule upon subject,

of thesetts, has from an erroneousup application Englishgrown
cases, it adopted.the of which wasauthority professedlyupon

inReports supportearliest case cited from the MassachusettsThe
is v.Lamberthere contended for theof the doctrine by plaintiff,

considerations,199, either ofto12 Pick. which is twoCraig, open
of its here.Avhichis destructive authority

court,aside, but forin thewas set not for error1. The verdict
umvarrantedin excessive or damages.the mistake of the jury giving

case, to sIioavas2. Avhatcver in the reported,There is nothing
alone.ofthat Avasrestricted to thethe new trial question damages

492-504,H. Avhére similar20 N. languageBellows v.See Copp,
Avholecase.used, of thetrial wasthe new unquestionablyAvas though

time,279, in order ofCo., the case12 Pick. is nextWinn v. Ins.
to.a newentitledwhere the were notand was a case plaintiffsclearly

in the exercisethe courtIt wasas a matter of bytrial light. granted
thatdiscretion, terms plain-as well have beenand upono f its might
in im-terms, those factcosts, other asor upontiffs anypay upon
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posed. cases.thethe doctrine ofIt is withinentirely English
wasBrown, 453, a The verdictis’ similar case.17 Pick.v.Boyd

Inthe were excessive.the thataside upon damagesset ground
the436, frommeans clearPick. it is nobyv. 19Bailey,Sprague

to anew trial singleto restrict thethat the court assumedreport,
of the courtof Thethe consent the parties. languagewithoutpoint

‘ In&c.,”is, 442.done, p.be the bythis partiesmay consenting
345-351, havetoseemsTownsend, the courtv. 20 Pick.Robbins

extent, ap­full butto itsthe here contended fordoctrineadopted
bar,at theof thewithout discussion questionanyparently evident^

of Winntheconsideration, authorityand soleArithoutcareful upon
is it sup­ofCo., neither Avhichand v. Bailey, byv. Ins. Sprague

courtcited, that theare and it seems plainNo other casesported.
a new-­whichto those cases inbetweenfailed properly distinguish

discretion, andof itscourt,the in the exercisetrial is bygranted
cases, theit is Inthose in which the subsequentparty’s legal right.
v. Town­have folloAvedthe set Robbinsbycourt seems to precedent

cases,ofsend, exceptexamination. In no theAvithoutfurther one
indeedCo., the orv. is fromWinn Ins. citedauthorityany English,

from other reports.any
submitted, therefore, casesIt is that the Massachusettsconfidently

Dow, 388-411,are H. Banknot here. v. 22 N.Knowlesauthority
authorities,.439, thatEastman,v. and44 N. H. are distinct direct

in least in easesthis state a will be set aside in atverdict not part,
to aconsideration, entitledlike the one now under where a isparty

trial, in cour-.new as of for error the instructions of theright,
are less v.The cases New Boston Dunbar­hardlyfollowing explicit:

ton, ; Fitts, ; v.12 N. H. 409-413 Kendall v. 22 H. Fos­N. 1-8 Smith
215, ;ter, Smith, ;227-8 H.41 N. H. Locke v. 41 N. 346-354 Taylor

Jones,v. 42 N. H. 38-39.
These authorities are the uniform and invariablesupported by prac­

state,tice in this OAersince the of our courts—a prac­organization
as, itself,tice and in toof such continuance settled uniformitylong

state,to this if laAVhad beenconstitute the law of even the common
otherwise.

of the inThe are some cases to be found in our reportsfollowing
which the for and undoubt-doctrine contended theby plaintiff might

Avould hadhave been it not been Avell understoodedly applied by
both court and bar that there Avasno for it in hvw.avarrant

bar,The and universal of the for socommon understanding long
must, itself, kind,a aof of this be deemedperiod, theupon question

;Avhat the lawbest evidence of is and Avhen notactually onlyAery
fortified the tacit the all the sameof benchby acquiescence during

decisions,but also affirmed its solemnperiod, very recently by
seem,it to v.Avould be as conclusive. Davisregardedought,

; Toscan, ;Clement, 2 N. H. 390 v. 3 H. 47 Prichard v.Myers N.
Atkinson, ; ;H. H.3 N. 335 Olcott v. 4 N. 537 RobinsonBanfill,

; Graham, ;v. N. 225 v. 5 H. Lord5 H. N. 440SargentBurleigh,
; ;Jackson,H. 99 6 N.v. 6 N. Mathes v. H. 105 Fitzwil-Colby,
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166; Aldrich, 269;liam v. 6 N. H. v. 6 N. H.LumbardTroy,
*; Snell,6 H. N. H.v. N. 302 Lamos v. 6Nottingham, Barrington,

; ;413 Farnsworth v. 6 N. H. v. 6561 MahurinBriggs, Bickford,
*;N. H. Brown, ;567 v. 7 H. 271N. Stevens v.Farmington Ly­

360; ;7ford, Rowell,N. H. v. 7 N. H.Wheeler 515 v.Tewksbury
;Bucklin, ; Wilson,7 N. H. 518 7State v. N. H. v.543 Webster

594 ; 142;7 N. H. Barnstead v. N. H. Har­Harper, 8Strafford,
216; 226;ris v. Peebles,8 N. H. H.Filer v. 8 N.Burley, Pop­

;Hawke, Pearson, 539,lin v. 8 N. H. 305 H. and seeMahurin v. 8 N.
; McCrillis v.Bellows, trial,S. C. Mahurin v. on new 14 N. H 210

Gile, ;569; Wallace,8 N. H. H.Morrill v. 9 N. 111 Hoit v.
Underhill, ; Hall, 441;9 N. H. 436 v. 9 N.* Fitts H. v.Carter

318;9 N. H. v.Burley, N10 H. v.; Crosby558 Wyatt, Pray
Burbank, ; Barnes, 395;N. H. v.10 377 11Hills N. H. Board­

;man v. Garrett, 442;11 N. H. 431 11 N. H.Woods v.Page,
;v. ward,Gale 12 H.N. 12 N. H.145 Dow v. 271Tappan, Say­

trial, Stark,;and see onS. C. new 14 N. H. 9 12 N.v. H.Sargent
; Knox, ;332 v. Dunbarton,N.Wilson 12 H. 12347 * New Boston v.

; 511 ;N. Dennett,H. v.409-413 Woods 12 N. H. v.Jones Bryant,
; Bellows, ;13 N. H. v.53 13 H. 58Kimball N. Ledden v. Colly,
;14 Ricker,N. H. 33 v. 14 N. 44 ; * GreenleafClark H. v. McCol­

352 ;303;14 N. H. N.v. 14 H.ley, WilliamsSawyer Tappan,
*H. 56 ;Putnam, 540 ;v. Smith,N.14 H. v. N.Smith 15 Robert­

212,son Stark, 109;v. 15 N. H. v. N. H. which15State Copp,
case, Wilson, 543,as well as v. 7 N. inState H. cannot to therespect

from,facts be distinguished Robbins v. v. May­Townsend. Martin
; Pendexternard, ; Smith,16 N. H. 165 v. N.16 H.Brigham 274

Carleton, ;482 ;v. 16 N. H. v. 17 N. H.Burns 56Pillsbury,
75;Merrill, Moore, 380;Moore v. 17 N. H. v. 17 N. H.Smith

;Gale, 102;Evans v. 17 H.N. 573 v. 18 N. H.Brown Ray,
;Railroad, Jewett, ;Hills v. H.18 N. 181 v. 18 N. H. 230Brown

Davis, 600; Franklin,v. 18 N. v. N. H.H. 19DunbartonHays
*; Railroad, ; Foster,257 v. 20 N. H. v. 20* Daniels 85 Goodrich

; Drew,N. 313;H. 177 v. 20 v.H. BrackettClark N.Spaulding,
; Snow,Smith, ;20 20441 Bean v. N. H. 461 Bruce v. 20N. H.

484; 492;N. H. v. 20 N.Bellows H. Bellows v. McCar­Copp,
61 ;tee, 20 515;N. 21 v.H. v. N. H. GillisStickney Stickney,

149 ; Bath, 319,21 H.N. 21 seeLisbon v. N. H. and S.Bailey,
*1 ; Babbitt, ;on new N.C. trial 23 H. v. 21 N. H. 389 Ken­*Page

Fitts, ; ;Kennett,v. 22 22dall N. H. 1-8 Thurston N. 157v. H.
*204;Mulvah, Stevens,v. 24 H. N. H.N. 24Willard v.Gallup

*; Moulton, ;271 v. 26 N. H. 41­-­ 66Wendell v. Scam­Scammon
419; 438;mon, Co.,28 N. H. Bassett v. 28 N. H.Salisbury

Allen, 106; Co.,H. N.Burke v. 29 N. v. 31 H.Huckins Ins.
;; Hicks, Walker,328 * Fisk N. H. v. N. H.v. 31 535 Watson 33

* *; Brown, H. 454;131 Daniels v. 34 N. 36Lamoreaux v. Rolfe,
Railroad,33; Chase,440;N. H. Horne v. 36 N. H. v.Harvey

; ; Pease,N. H. 272 v. N. 346 4138 Hall 38 H. Clark v.Dodge,
414; 44;Brown, Blanchard,H. v. N. H.N. 43 Smart v.Smith
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224 ;Bartlett,137-152; N. H. Palmerv. 43H.42 N. State
;; Wilkins, N. H. 382v. 43Portsmouth, N. H. 265v. 43 *Cross

* ;; Jones, 206Parker, 44 N. H.v.N. H. 363v. 43 WoodburyPage
110 ; N. H.Worster, 45H. v.v. 45 StateCo. Knapp,N.M'f’g

*148 ; 230; Lane, N.46H. v.46 N. GarlandGriffin,v.Woods
H 245.

forthe errorthusin markedIll the cases (nineteen number) (*)
ordamagesthe ofnew was affected questionwhich the trial ordered

betterments only.
in be adopted,if the doctrine questionNo reason is why,apparent

not, toliewith applieda similar equal propriety,principle may
once, instead ofatorderedcases like the andfollowing, judgment

conven­a would bethem to new trial. It certainly equallysending
court, andthe intereststo and no more tolikelyient the prejudice

; RussellHoit, Perry,14 N. H. v.of the Towlev.parties.rights 61
-which, court,152, the nothe of question14 N. H. in upon opinion

trial,newsee onrvas the matter of S. C.open except damages yet—
Scovill,;Eaton, H. Tudor v.16 N. H. v. 15 N. 337100. French

trial, 174,171, H.on new 20 N.20 N. H. and C. illustratingS.
theofthe Avouldoften be done thewhich by applicationinjustice

; Lane v.Brainard, H.41 N.doctrine in Bliss v.question. 256
326, a like char­and other cases of43 N. H.Thompson, very many

to inacter be found our reports.
error. Hol­also in where are reversed uponcasesSo judgments

104 ; 4 N. H.man v. 4 N. H. v.Hillsborough Deering,Kingsbury,
86-96.

re-The in a new trial is unless arecases which ordered damages
not but the Themitted are authorities in favor of plaintiff.against

trial,that,fact constitutes thethe uew the whole case isupon open,
itchief to make the remittitur. No case is believedinducement

in case thecan be found in Avhich the new trial plaintiffgranted,
remit, of theelects not to has been restricted to that part damages,

also, ato have been assessed. Avhere ver-Soerroneouslyappearing
betterments,in to if the tenantdict is sot aside for error relation

remit, the new trial is of whole case.does not choose to the
that the is not what the LiavIt is not to bo herequestionforgotten

be, itto but what is.ought
aa of restrictionBut oven if it were mere expediency,question
error,of the issue affected the is thebythe ucav trial to particular

at all beutmost which the doctrine if couldextent to adopted
Hauner,v. N. C. 759-764.carried. But see Morrison 3 Bing.

J.,Tindal and cases beforeC. cited.aryuendo,
2. at Irav has no of theThis court the term jurisdiction question,

term,trial or wasfor that no such arose at thethe reason question
Stats.,to for decision. ch.and reserved this court Geni.assigned

2.189"§
to it.the of the case sentThe court is controlled by provisions up

77-82; Lane,v. N. H. vis 10 N. H.Page 10 v.Carpenter, ­ Da­
156-162.
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(J. Eand,D. for the& E.. plaintiff.W.

Doe, Isaac,I. The of at the time of theJ. placedwelling
Lyman, adivision the in the then madeof town cf was part separate

Monroe;town name of and the defendant claims thatby-the Volney,
minor, thana have had no othercould then placedwellingbeing

meaningfather,that ofof his within the the Eevised Statutes relating
ofto the of as affected the division towns.bysettlement paupers

town, settle­a the division of thethe division ofUpon pauper
town, linements made the byin the is by geographicalexisting

which the of the town is divided. The rule prescribed byterritory
settlements, athe of is notstatute for this division paupermaking

settlements in the newfor or newprovision establishinggaining
in is made of thetowns. It the method whichis merely partition

aand of the old town. Aburdens dutiespauper person having
settlement;town, but hisnot to a newsettlement in the old is gain

theis on that side ofsettlement already dividingacquired, assigned
was. Aon his last placeline whichboundary dwellingdwelling

settlement, are not Phil­and a ofplace, synonymous.pauperplace
v. 19 Me. 375.lips Kingfield,

ahad settlement byThe not claim that Volneydidplaintiff gained
settlements, his; that, derivedhis in the division ofown action but

his lastof the old town in which dwellingsettlement fell in that part
; made, been emanci-ho hadwas that the division wasbeforeplace

made,; his lastthat the division was dwelling placeand whenpated
Monroe,been, the which becamehad not his father in sectionwith

line. Did his incapacitatebut on of the minoritythe defendant’sside
father ? Hethat of hishim other thanto have a placedwelling

homestead, thechildren, and alla house audcould have a wife and
ofa home in the common acceptationrealities and ofappurtenances
ashe wasIn that respect,the word. He where he pleased.dwelt
aasa placefree as father. He could have separate dwellinghis

fact; be accomplished bymatter of and no useful end would holding
orthat, he was theoreticallyinpractically capable general,though

Noa of his own. specialhomeofexceptionally incapable, having
“; andof the statute dwellingreason a constructioncalls for peculiar

” sense. Theandin its popularis to be understood ordinaryplace
minor canthat an acquireinstructed emancipatedwerejury properly

from that of hisa place parents.different dwelling
whether Volneythat inwere instructed•II. The jury deciding

■minor, take thea would presumptionwhile theywas emancipated
ofas one elementinto accountnotthat minors are emancipated,

evidence, all the testimony.it in withand connectionweigh
town wasthat when theon towas the proveThe burden plaintiff

defendant’swas thedivided, ofthe last inVolneydwelling place
minor, had,athat Volney, thoughThe claimedterritory. plaintiff

own, freea home of hisa to haveacquiredby emancipation, right
of setVolney'wasof his The emancipationfrom the control father.

; and,case intheof plaintiff’san affirmative and essential partasup
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it.view,that it for the to Withoutprovewas necessary plaintiff
balanced,evidence, that point,or with evidence onany equally

of was onbo The burdenwould not proved. proofemancipation
sustained, theand was not unless plaintiffthe this burdenplaintiff;

on thea all the introducedit of evidenceby preponderanceproved
for anyit was not the toButsubject. necessary plaintiff produce

; atoor pre-more than the producething preponderanceslightest
Before evidence wasbut evidence. anyofponderance any thing

evidence,introduced, were to thethe scales in which the jury weigh
balanced; evidenceif remained so after all thewore theyexactly

;introduced, not if everwas was proved they tipped,emancipation
little, It wasfavor the wasemancipation proved.so in of plaintiff,

thanthe should be heavierthat the evidence of plaintiffnot necessary
the of athe increased indeterminatedefendant’s evidence by weight

was than theIf the evidence heavierpresumption. plaintiff’slegal
evidence, it todefendant’s was prove emancipation.heavy enough

not emanci-If a law that minors arethere was ofpresumption
this,no more than theit amounted to plaintiffpated, alleging

and that was known -withouthad the burden of proof;emancipation
is a rule ofthe assistance of a Apresumption. legal presumption

an thebylaw—a orreasonable principle, arbitrary dogma—declared
a in such a rule of law ascourt. There bemay difficulty weighing

side,fact,a in law on one fact onevidence of or weighing against
fact,athe the of a rule of law as evidence ofother. And if weight

fact,aas the of can boor evidence comprehended,counterbalancing
case,a of it. this thethere to such use In on ques-are objections

the all the on bothtion if scales evidenceof emancipation, holding
sides, even, tothe when added the defendant’swere did presumption
side, did,it it had on thethem in his favor? If no effectincline
case, for to anecessaryit was not the defendant producebecause

; not,if it did the instruct-of the evidence werejurypreponderance
evidence, theto that which had no If scalesed asweigh weight.

sides, favor ofon in theall the evidence preponderatedbothholding
side,thethe when added to defendant’sdid presumption,plaintiff,

did,If theit was torequiredrestore the equilibrium? plaintiff
;thethan a of evidence if itmore preponderanceproduce something

not,did it was useless.
cases, it isis not evidence. In civil theA presumptionlegal

a is noa the decision of when there testi-point,of fact orfinding
the of onof fact from absence thetestimony,and no inferencemony,

isis balanced. And often the factor when the evidence alsosubject,
found, made, of which thethe rule law bur-or the by imposesdecision

case,thethe affirmative. When this ison theden of partyproof having
toof one and'the benefitparty,the of the proofburdenassignment

other, is a andto the double use ofunjustof the presumptionlegal
and the sameone thing.

which the of thein hasprovince jurythe various waysAmong
the use ofin aslegal presumptionsbeen encroached upon, England,

Inevidence, of theis one most conspicuous.for thissubstitutes
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to awhere of the ofthe the andcountry, partiesjury,right right
observed,full oftrial facts are themoreby carefullyjury, English

ofcollectii.u not to be the mereispresumptions, adopted uponlegal
of In a is toeach critical examinationprecedent. instancestrength

be to a legalmade ascertain is-whether that which asserted as pre-
is a at 17111011thesumption more than conclusion of factany thing

court think the to arrive.may jury ought
minors,The anthe of was not ele-presumption freedomagainst

evidence;evidence; weighedment of not be as and it doescould
not that be in theuse could made of it case.appear any rightfully

evidence,It ivas into with itthe scale the defendant’s whereput
would givebe to amislead the the defendant mate-likely andjury,

;rial to which ho was not but no causeentitled this is foradvantage
aside the onverdict the defendant’s motion.setting

III. The hadwhó been the andpaupers supported by plaintiff,
whose settlement was in the wife children ofwere andcontroversy,

The claim onwas based the that theYolney. plaintiff’s allegation
had theirpaupers settlement in Tueir insettlementLyman. Lymm

must have been in the Thissubstantially declaration.alleged allega-
tion was to thatsupported evidence showby theyonly tending

aderived settlement afrom that derived settlementYolneyYolney;
from hitherhis Isaac: and that aIsaac had settlement ingained

The case onLyman. this was as if hadIsaac beenpoint precisely
the and the suit had been for hispauper, support.brought

The aclaimed that Isaac had inplaintiff settlement Lyman,gained
“Stats, 65, 1,in the fourth method of Rev. ch. sec. realby having

* * *$150,estate theof value of in the town where he”
home,dwelt and had “his and all taxes on himassesseddulypaying

“succession,”and his estate for four in while washe of theyears
was, effect,of The this intwenty-one issue onage years.” subject,

Isaac, succession,yearswhether for four in had the four following
1, 3,2,21qualifications: of a home in realyears; Lyman;age

; 4,estate in worth $150 of all assessed onLyman taxespayment duly
him and his estate. If these four existed fourfor success-requisites

;ive he had a settlement ifyears, in either of theseLymangained
was he notrequisites had such settlement. Thewanting, gained

that Isaac had with theseplaintiff fourcomplied requirementsalleged
succession;for four and this ofyears-in the wasallegation plaintiff

denied the defendant. The defendant did not admit theby plain-
new,case, fact,tiff’s and aver and inany separate independant justi-

avoidance,fication and in ofor the cause ofdischarge plaintiff’s
action. The defendant the truthmerely denied «mf the plaintiff’s
entire The had the burdenthe affirmativeand ofplaintiffallegation.

evidence,In the all'absence of there was noproof. legal presump-
was, not, old;Isaaction that or was or that hetwenty-one years

had, not, ;or had his in that he hadhome or or had not realLyman
;estate in worth or that or had$150 he had not allLyman taxespaid

on him hisassessed and estate. And in the ofabsence all evi-duly
and all ofdence on one these four thelegal presumption any points,
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; for iton that was not sustainedburden of proof, point,plaintiff’s
wasItbe sustained evidence orcould only by legal presumption.

tend­the introduce some evidencethat shouldplaintiffindispensable
of taxesto allburden of as theto sustain the proof paymenting

assessed, on three Pitts­as well as of the other points.eachduly
Barnstead, 38 N. H.v. 115.field

inIsaac taxes assessed fourThe that allpaid duly yearsallegation
;succession, nor is it an asser-is an assertion that taxesnot he paid

; that hethat taxes not it is an assertion paidtion were assessed but
succession, not assessed in thein that taxes weretaxes four oryears

that thehe did not taxes. circumstancein which Theyears pay
relieve plaintiffis an alternative does not theaverment proposition,

one, other, of the alter-from the burden the theof either orproving,
ifIf in this form: Isaac taxespaidnatives. the averment is put

inwere : it is still an alternative contempla-assessedany proposition
law; a variationtion of its effect is not of phrase-legal bychanged

of the as anThe the affirmative propositionplaintiffology. having
probabledoes that than otherwise thatnot show it is moreentirety,

whole,ait as unless is evidence to showis true there some tending
the truth of or the of theone other separate propositions implied

to inand included in it. The entire is be taken theproposition
; that asense ot the statute and statute doesthe not provide person

settlement,a alltakes a in such taxes as shallstep bygaining paying
afterward, case,on a a thethe trial of be proved, by party denying
settlement, It is theto have been assessed. for party necessarily

settlement, it;to and itthe is not unlessproved, pay-provealleging
assessed, allment of all of taxes assessedtaxes is Paymentproved.

case,is an the and withoutaffirmative fact to plaintiff’sindispensable
is aevidence and without it not factproved.legal presumption, Being

the notstated in that taxes were or werepaidalternative proposition
assessed, ofit either alterna-would be established of theby proof

taxes or that werethat were taxestives,by proof proofpaid, by
thenot assessed. unless or the other of isBut one part proposition

the as is maintained. It isan notentiretyproved, proposition
its but not ofmaintained of either of parts, byby proof proof'neither of them.

taxes onnon-assessment of Isaac andthe statuteSuppose required
succession,four of all taxeshis estate in instead of paymentyears

of the non-the would have the burdenassessed: plaintiff* proving
orthe .were assessment non-assess-assessment. Whether requisite

ment, would beif it a which there no settle-were withoutrequisite
settlement,ment, of thethe the burdenplaintiff*,having proving

of the elements of the■wouldhave the burden constituentproving
non-assessment, it awere would besettlement. If the requisite neg-

affirmativewithinative in form it would be an theof butexpression,
a factof the affirm mustthe rule that who must provepartymeaning

1 & Heard Lead.in if it is the other Bennett Cr.denied by party.
factA must affirmevery necessary299-319Cas. plaintiff(2ded.).

action; if non-assessment were anthe his andto maintenance of
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settlement,of a a a set-indispensable ingredient plaintiff affirming
non-assessment,tlement would affirm have the affirma-and he would

tive of what he affirmed.
In actions for malicious prosecution, on the of no probablepoint

;cause Keazor,Pl. & Ev.Saund. 332 Eastman v. 44 N. H.(2 520),
care,and in skill,actions for not or not orhaving using, knowledge,

460, ; 119,v. 27 N.(Leighton H.Sargent, 475 N H.C. 31S. 136),
issue,the which,affirms a literal heplaintiff on thenegative, general

cases, form,must number,countless inprove. Such in and infinite
tort,extensive of aredepartments the law of contract andcovering

rules,illustrations not of or butpresumptions orexceptions peculiar
of the which on theelementary principle the burden oflays proof

issue, words,the affirmative or,of theparty inhaving other requires
a to his own side ofparty prove the case.

And cases,there is a which,mass of theingreat upon general
issue, the careful,has the burden of wasplaintiff that heproving

4,and that’the Torts,defendant was not careful ch.Hilliard on(1
: as in actions towns Norris2) for defectiveagainst§ highways.

276;v. 271,35 N. H. 41 N. H.Litchfield, v.Clark Barrington,
;44, 50, ;135, 13852 Howe v. v. Henn­41 N. H. TuckerPlainfield,

iker, 197,317; 213;41 N. H. H.v. 42 N.Winship Enfield,
Portsmouth, 265, ;Palmer v. v.267,43 N. H. 269 Chamberlain

;356,43 N. H. 363 Ill. 349. It isEnfield, v. 18Chicago Mayor,
however,to be observed that in ortenthis burden of theory,proof,

to be moreappears formidable is Thethan it in ordinarypractice.
evidence of the tohas someplaintiff’s tendencydamage generally
show that it was caused v.the faults of the defendantby [Leighton

; that,31 N. H.Sargent, and evidence to show generallygoing136]
tends to itsIioav Avasnot fault the Hillcaused the of plaintiff.by

Haven,v. N. 37 Vt. theIn an action for driving against508.)
Crombie,on the a 12 Pick.plaintiff v.highway, (Lanesleigh 177),

190;or a car 7v. R.R. R. 1 Robinson v. R.Allen(Gahagan
the and that theGray must that he was carefulplaintiff92), prove

defendant was not arecareful. this double aspect,Cases involving
plaintiffthe cases,most has the affir­common. In thesuchamong

care;mative of the and he hasthatproposition he used reasonable
the affirmative of not usethe didthat the defendantproposition

care;reasonable is thefor the reason that thesimple plaintiff party
affirm, affirm,who does and must theeach of propositions although

ofthey other in formto eachare-diametrically opposed language.
A so-called and not aaffirmation is an affirmationnegative negation.

In than to thethe burden of ratherto oneassigning proof party
other, the law acts a a distinction.better than verbalreasonupon
The burden is of naturalto a principleimposed plainaccording

case,The a deniedjustice. who affirms his fact byas ofparty part
other affirmative,the litei’alhas the muchparty, however negation

there beaffirmation;in that he shouldhis it ismaybe and just
case,to he statesthe essential his whetherrequired facts ofprove

them in form.the form of a or in otheraffirmation anynegative
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authorities, thefrom frequentthehas arisenGreat confusion among
test, affirmativeof theverbal, of theof a insteadapplication legal,

anof issue.
* **“ Butis to beIn the affirmative proved.issueevery

the law pre-such wherean of casesto this rule there is exception
an infor-inin issue. Thereforethe contained thesumes affirmative

the rolls ofdeliverto upmation Lord for refusingagainst Halifax
the plain-the the court of exchequer putauditor of the exchequer;

;themdid not deliverthat hetiff the viz :upon proving negative,
con-till theto execute his officea befor shall presumed dulyperson

Lord Halifax’sThis ofBull. N. P. 298. reporttrary appear.”
that hoaffirmationcase, anindicates that the information contained

rolls, thewasand that this non-deliverynot deliver thedid alleged
wasIf suchinformation, and was inof the traversed pleading.gist

case, burden ofhad thenon-delivery,the the prosecutor, affirming
But the courtattaches to the affirmative.which the lawproof

affirmative,literal, to thethe burden to the and notattached legal,
The litoralthe aand then shifted burden legalby presumption.

affirmative; mistakefor the thisaffirmative was mistaken legal
; that error was cor-of on thethe burden proof partyplaced wrong

toa transportrected or presumptionby constructing impressing legal
and this case offrom the defendant to thethe burden prosecutor;

affirmative, andmistaken circuity, superfluous presump-unnecessary
tion, a tohas and has done muchbecome authority, entangleleading

a law.and obscure ofvery simple principle
Co., 192,v. dam­In E. I. 3 East the claimedplaintiffWilliams

defendant, the conclusionthe of the andfor rightages negligence
Lord Halifax’s case. It waswas reached the erroneous circuit ofby

the on todecided that burden was the proveplaintiff negligence.
it because he necessarilyBut instead of him torequiring prove

defendant,it, theand his was traversed bybecausealleged allegation
of, awould boit was held that the particular complainednegligence

a wasof and then the aid ofcriminal presumptionduty,neglect
“ Generallythe burden of on theinvoked to throw proof plaintiff.

J., v. 3 B. & B.said Dallas in Rutherford,Ch. Calderspeaking,”2, is, the issue must berule that affirmative of proved,the the30­
is anand of v. East India exception,”the case CompanyWilliams

a error.is fair instance of theThis remark prevalent
with literal affir-of the issue thethe affirmativeBy confounding

themative, mistaken foristhe constantly legallegal negative
from there isaffirmative, are reached whichand undesirable results

a of so-and liberal useno by complex processesescape except
to rules.andcalled exceptionspresumptions generallegal

of a wohas affirmative proposition,To which theascertain party
in affirmative orit isdo whether expressed negativenot enquire,

toin orderterms, affirms the propositionwhich partybut we enquire
case, it is traversed the other party.and whether bymake out his

aWhenelementary.The rule is1 Am.(4thPhil. Ev. 812 Ed.)
heahis of action upon allegation,negativeplaintiff rightgrounds
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the bm den oflias 1 Ev.proof. Gr. 78. But errone-Greenlcaf§
that this is an toously merelythe rule. It issays exception general

Alton,an of the rule. In Barnstead v. 32 N. H.application general
“said,245, 255, the court on affirm-theprinciples,general plaintiff

facts,the existence or non-existence of aor state of facts essen-ing
tial to his of isrecovery, bound to the or non-existenceright prove

avers,whatexistence of he and what is to ofessential his right
rule,itNor does the that the isrecovery. avermentchange nega-

difficult,tive. The be more butproof may it is not the less impera-
sufficient,Less evidencetive. be but the is the lessmay notplaintiff

* *to thebound that what he is true.satisfy jury alleges
theWhen their of aplaintiffs actionground right upon negative

when, course,and of the establishment of thisallegation, negative,
affirmed,case,is an essential element in their then the proposition

negative terms,in its must be the who statesthough proved by party
case, Alton,thatit.” In the mother of a ahad settlement inpauper

;unless her husband had a settlement elsewhere this but asin state
she have thewould settlement of her husband if he in thishad any
state, it thatwas held the burden of towas on theproof plaintiff
show that the husband had anot settlement. The of thisdecision

Alton, Plaistow,in v.Barnstead was affirmed in v.point Hampstead
December, 1868,in J., theC.Rockingham, Perley, delivering

opinion.
case,In the the werepresent jury instructed that taxation would
;be and thatnot it waspresumed to consider whetherunnecessary

taxes until itIsaac ivas that there werepaid proved to be paid.taxes
not,There ivas were,no that taxes or werepresumptionlegal

But the effectassessed. of the that it was tounnecessaryruling
consider rvhether Isaac taxes until it thatpaid was there wereproved

ivas,totaxes be topaid, entirely relieve the from the bur-plaintiff’
assessed,den of as to the of allproof payment taxes unless the

assessed;defendant that taxes were and to theproved uponput
thedefendant burden of resultassessment taxes. Thisproving .of

was at withvariance the rule which attaches the of toburden proof
verbal,the not to the affirmative.legal,

theIY. Was burden of taken from the andproof plaintiff placed
rule,the defendant an to the on thattheupon by exception ground

the was within thethe ofsubject-matter peculiarly knowledge
?defendant

case,nature or thein the of circumstances of the itWhen things,
for anwould bo more difficult one to essentialparty prove allegation

true,cause,the if it were than it would foi theto his side of be
it, true,to if it were not the omission of theother disproveparty

defendant, into certain omission of theproofs,latter produce (the
1869,case, to laws ch. 23a criminal testify, excepted,being

former,him and in ofbe evidence favor thesec. 2), may against
side,of on one be to expressthe absence proof may equivalent

Kimball, 126, ;H.other. Ela v. 30 N. 135on the Car­proof
; 318,408, 1 &Beals, 44 N. H. 413 Ben. H. Lead. G.C.ter v.
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(2d It is often more difficult319, there cited.and authoritiesed.),
; the inferencethan a affirmative butto a literalliteralprove negative

evidence, of theaand comparisonfrom the non ofdrawn production
inthe is not necessarilyof the control ofmeans in parties,proof

Theaof the so-calledfavor negative allegation.party making
theevidence, on ofthis dependsof circumstantial degreeweight

existed,if theywith which certain proofs,or'inconveniencefacility
The the ondifficultybe eithercould by party. greaterproduced

side, other, the is theon theone and the loss the strongerdifficulty
v. Burd­of the former. Rexinference the latter and in favoragainst

ett, 122, 123, 140, is a matter of and4 & 161. ItB. Ald. degrees,
a matter fact.of

onethe under whichdifficultyIt be claimed that when partymight
true, amounts tolabors in his if anpracticallyavermeutproving

and, true, theif be otherbynot it canimpossibility, disproved party
it,ease, to is cir­with the of the latter disproveomissionperfect

It becumstantial the averment.evidence to prove mighttending
evidence, isthat of the availableonlythe non-productionargued

of evidence.to or destruction 1theequivalent proved suppression
; Simons,; ; 726 v.Ev. 37 3 Id. Broom Max. StateGr. 408 Leg.§

;83, Norris, H. It be88,17 N. H. 89 Kidder 18 N. 535. mayv.
rule law todoubted whether there of an ofis needany exceptional

the of the of anproof, difficultyburden even when provingchange
averment to be found onamounts It carefulmayimpracticability.

of theexamination that such an rule is one numerousexceptional
and aninvasions of the of thejudicial unnecessaryprovince jury,

transformation a matter of into a matter of law.of fact
But, be, that lesshowever that it would thanmay seem nothing

side, feasi-obvious with obviouson one contrastedimpracticability
o)i other, of an tothe can authorize the inventionbility exception

a ofrelease the essential facts hisfrom his ofduty provinglitigant
case. the such andimpracticabilityThe of existence ofquestion

hasa fact. No rule of law beenyetis ofchieflyfeasibility, question
such rulefound for the and if haddecision of that anyquestion;

inconstructed,been be modified civilit would nowformerly greatly
cases, witnesses.to beour statutesby recent partiesallowing

the burdenFor ofthe to establish an exception changingattempt
on of ofproof proof,the the anddifficulty'- facility furnishingground

awe seem to enforce-to be indebtedif not wholly rigorouslargely
influence of alaws,ment of the unduethe and smallgameEnglish

under institu-class their peculiarsuperior rightsassertinggoverning
ofnot to our system society.tions to and hostilethisbrought country

pre-The rest uponauthorities the exception, game-lawsupporting
asiderests upon,cedent. But fromwhat the precedentgame-law

of inpeoplethe the and commonoppression of Englandpeasantry
ittimes, early history,former in its mayis sonot clear. Obscure

fact, or ahave of ofmisapprehensionbeen founded on an inference
devisedhave been thebyaffirmative the Itthe of issue. may

xlix. 37vou.
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for Patterson,their own convenience. Johnson 14oppressors v.
1, 6.Conn.

“ can be more than the of theNothing oppressive present system
laws,” Smart,said Mr. Justice Willes in 11785. Jones v.game

R.T. 49. Blackstone characterizes them as and theirtyrannical,
as 174,andsevere inflicted. 4 Bl.punishments Com.implacably

* * *416. were calculatedThey to the ofpromote pleasures
the those of the lowergreat by orders of andrestricting society,”

“were attended with 3circumstances ofparticular aggravation.”
214, 215,Reeves Hist. L. 2d ed.Eng.

When, laws,in a on theprosecution it was that thegame charged
defendant had akilled the defendant and there notthenpartridge,

the aristocraticnecessaiy the burden wuishaving qualification, put
him to that he did notupon to the menprove inferior class ofbelong

;Turner,disabled law toby kill &King v. 5 M. 206game. S.
Game;Bac. Abr. title Com. title Justices of the PeaceDig. 43).(B.

But awhen was claimed of a sailor on the that hadpenalty hecharge
left his not the inship, licensehaving necessary qualification by

the burden was license,,on him to he anot had■writing, put prove
onbut the other Frost,to no 3 B.party prove license. Frontine v.

if,& P. 302. And in an action a to recoverbybrought clergyman
benefice,a it was a of his case that had thenecessary hepart qualifi­

cation of thesubscribed XXXIX inArticles the ofhaving presence
Durham,the of the burden wasBishop not on the toput plaintiff

case,this affirmative of his'prove but on the defendant topart prove
Millburn, 355, ;the Powell v. 3 Wils. 2366 C. W.negative. S.

Bl. 851. The was of theprosecutor relieved burden of theproving
Millburn, 355, ;Powell v. 3 Wils. 366 2 Bl.C. W.negative. S.

851. The was relieved of theprosecutor burden theof proving
want of him atqualification the of thebyalleged expense game
killer: athe party was not relieved theof samepenalty,claiming

sailor;burden at the of the whileexpense the burden of hisproving
himself,own wasqualification taken from thebyalleged clergyman

and cast his Inupon the ofopponent. conflict thesetriangular
cases, each of them is other cases. There is ansupported by excep­

;tion the aof man to kill a aqualification andagainst partridge legal
in favor of the of a man to thepresumption administerqualification

church;a•ordinances of state and no orexception presumptionlegal
for, or the of a man to aqualification leaveagainst, ship.

The value of such authorities must be historical. If therechiefly
sailors,killers,•could be one rule for and for and an-anothergame

forother the of these toapplicationclergymen, clashing regulations
men,other classes of would be theWhen standsjudgeperplexing.

hand,with an in a of aready one for andexception, difficulty proof;
other,in the that has beenpresumption,legal everything rightly

;done L. andMax. uses the or the729)(Broom presump-exception
tion, or declines either,to use in the of thestyle prece-arbitrary
dents, the of the of and the of theburden resultdisposition proof,

so far astrial it on the of toburden,thatdepends disposition appear
.be determined.capriciously
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of the commonmethodical, systemsensibleandplain,The simple,
To these havea fewlaw, elementary principles.ofis composed

fictions, refinements,andexceptions,been added presumptions,
forms,and attenuatedin intricateand extendedmultipliedexcessively

into law.converted Thefacta amount ofwith wrongfullygreat
dark, andand rapidlyvastalready growingof authority,labyrinth

thedarker, to ofnecessityforciblyis suggestvaster and beginning
inexercisedof the skill invent-Iffundamentals. sometorecurring

ofrules, and factpresumptionsand changingexceptionalspecialing
law, principlesin generalof were used followinginto presumptions

development,and completein their full operation distinguishing
fact to thefact, of azzdjuzy,law and questionsbetween submitting

it now encumbered,iswith whichlaw the of factthe of massdesiring
and more ration?uziderstoodit more andeasilybe thoroughlymight

be well toit considerAnd mayand administered.ally justly
towardsdirectedbe usefullywhether sozne effort can making

andartificialless ineohe-natural andmoreprecedent logical,
arezzt, the is science andthat law theof the claimin vindication

of reason.perfection
the defendant to prove hisexceptionThe of the requiringstrength

laws, if notwas impaired,under thequalificzitzons seriouslygazne
Stone,in v. 1he said EastKingwheziLordby Kenyondestroyed,

“ life,in to650, 651, conditionof his raise aEvidence bemay given
of thehis anyreasonable necessarypresumption havingagainst

* *' * witnessfor the toit be sufficiezzt sayShallqualifications.
of thethat a a nobleman- rankhe such highestsaw person (perhaps

a on such aoutand in the shooting day;fortune kingdom)largest
information,because theand convict himshall that be sufficiezit to

anoath, in of form thatiswhich not contains point allegationupon
tothis were sufficient warrantthe not Ifdefendazztwas qualified?

his own ita qualification,conviction unless the defendant proved may
and witnesses frombe his deeds thefor hizzi titletozzeeessary bring

to hisizi show qualification.orderfurthest of thepart kingdom,
monstrous, the incozivenienceandThe azzd vexatioziisproposition

and vexation ofthe incozivenience prov-would be insufferable.” If
class,theoften fallen upontheir had privilegeding qualificatiozis,

Butinvented.the not have been personsgame-law exception might
whatfor hadtheyof that ever prosecutedclass were seldom if doing

and im-class werea prosecutedto do. The oppressedlegal right
Laws,the Ed.numbers, on Gameprisoned in Smithgreat (Sydney

Laws, and the;Rev. of the Game App.1819 Welford’s Influence 64,)
in theiranthe class enforcingexception advazitagegave ruling

exclusive privilege.
before justicesand endedall the wereNearly prosecutions begun

Bl. 406. And1 Com.of the The wez*eesquires.peace. justices
them toto killthe qualifythat had sufficient propertyfact esquires

for by parliament.that it takenwas so universal was grantedgame,
the51, violators of44, 45, TheSmart, gameJones v. 1 T. 52.R.

tried and con­laws, were summarilyand helpless,ignorant, poor,
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victed, counsel,without by interested in the preservationmagistrates
of the for their owngame amusement. It notwould be surprising,
if, circumstances,tinder such athere should ofup practice pre­grow

from the evidence furnished the ofsuming by personal appearance
accused, that,the a fact,as matter of were men of lowthey degree

and not for thequalified recreation ofmonopolized by persons quality,
and distinction. Nor would it abe remarkable if such practice,

after ofand the forcecontinuing, generation generation, gathering
thecustom sectionsupper of who cherished ancientamong society,

as fathers,'consecrated theby wisdom of their come tousage should
a Whether,be considered -as of the law of the in itspart land.

it fact,was orearly days, law was a not to troublelikelyquestion
because,the squires, in their function ofhunting compound judge

and thejury, distinction between law and fact was lost.
The ofjurisdiction these had been exercisedactivelymagistrates,

centuries,in this business for 1722,when it was thatenacted in the
“laws be enforced by of his courts ofgame might any majesty’s

well record,record” as as theby justices of In the courts ofpeace.
the time nothad come for fact from law. Inferences ofseparating
fact were assertedconstantly as and the courtpresumptions,legal

theinstructed on the of Pike,v. 49evidence.jury Stateweight
436,416, 417, 437, 438,N. When,H. 444. on onepoint,any

had evidence,some it was ofintroduced the the court•party practice
to that the shifted,ofsay burden was that theproof meaning weight

theof evidence was asufficientfor verdict. habitually spokeCourts
of the ofburden in aproof manner which that theshowsclearly
distinction between the burden of the actualandlegal proof weight
of the evidence notwas And the want of this wide andrecognized.
vital distinction between the ofpractical necessity introducing

on oneevidence side to the in mindscounteract effect theproduced
of the side,thejury by evidence on other and the necessi­the legal

(heof burdenty aofsustaining byproof preponderanceproducing
of the whole evidence in civil cases and a andreasonable moral cer­

cases,in criminal istainty to foraccount aberrationsenough many
that in theformerly prevailed burden of The discussion ofproof.
this in 1subject Cases, 351, 352,Bennett & Heard CriminalLeading
359, ed.; 299-302, 318, ;1st Id. Russell,2d ed. v. 13 Pick.Powers

Met,76, 460; Kendall,; Tourtellot v. Rosebrook,77 11 Brown v.
298 ; Bartlett, 364 ; Allen,6 Cush. Delano v. 6 v.Cush. Burnham

; 137;1 496 Cutler, Porter,v.Gray 4Phelps Smith v. 10Gray
66; 412; Gerrish,EstabrookGray v. 1 Allen v. 8Boyle, Ross

;147 and cited;Allen other authorities there conducedhas greatly
a betterto of the true indoctrine country.this Suchunderstanding

257,cases as Bliss v. Brainard, 262,41 N. H. and v.Doolittle Ly­
man, 608,44 N. H. be sustained of themay theperhaps by principle
Massachusetts which,cases in on the of a considera­question legal

for ation under thepromise, issue or other travers­any pleageneral
consideration,the the of nevering burden shifts.plaintiff’s proof

The burden of thegame-law in fewproof, comparatively game
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fromcourts, comehavemaysuits in the originallyhigherbrought
that surroundedthe influencesfrom sameorpractice,magistrates’

the accusedthe evidence generallyor fromthe againstmagistrates,
mistakethe commonor fromfurnished their appearance,personalby

test.a verbalof the issueaffirmative byof theascertaining
wasthat the defendantterms1718, inIn testimony generalgiven

Marriott, 66.1Rex v. Stra.sufficient.not was hold notqualified,
necessa­on the wassubjecttestimonyit sufficient if nowas notWhy

Mansfield, with1757, that case approval,In Lordry? citing sai­d, witness, havecanof thethe evidenceThe who convictjustices upon
witnessthan what theto uponno other or further goground

644 AudJarvis, 1 East1 Burr. 153 C. note).Rex v.swears.” (S.
“ thembothsaid, and adjudicationDenison The evidence oughtJ. of* '*‘ 154.Id.That he has theseto be not qualifications.

as to1737, of qualifica­it that the burden proofIn was understood
theoftion, before justiceswas on the in casesprosecutor brought

in other courts.in casesaud on the defendant broughtpeace,
Wheatman, 1522, in v.Needs,v. In 1780.Com. 525. KingBluet

345, was bad becausethat his convictionthe defendant claimedDoug.
had none ofthat heit not in the informationwas specifically alleged

wasargued that the convictionthe Thequalifications. prosecutor
thethat thethe record evidence provedbecause it appeared bygood

“said, mustThe evidencedefendant was not Ashhurst J.qualified.
1801,in, Inbut defects the information.”cannot anyproye, supply

the burdenthe ofthe was divided on questionBench equallyICing’s
beforein casesof qualification magistrates,broughtproving —the

defendant,burden on thewho for the mistakingwerejudges putting
issue,the andthe for the affirmative of apparently takingnegative

of but onecustomit for that the havinggranted long-established
killer, a number unnecessa­a renderedwitness greatergameagainst

1816,Stone, it was settled thatIn whenv. 1 East 639.ry. King
defendant, authorities cited forto the thethe burden onlybelonged

“ andof the thethe decision were the opinion professionprevailing
Turner,v. M. & 206.5 S.and two dicta.practice,” King

courts, and presumptionsIn all the inferior or exceptionssuperior,
theto chastiseenough powerlesswere finally adopted vigorously

and therabbits protec-of the formajority people partridgeskilling
which, few, was one of the chiefof thetion of for the diversion

stress was laid on theMuch moreends of English government.
accused, than on their to adminis-the dutyof courts to convictduty

effect,; were, toin construed pro-the statutester the law impartially
not, trial,should onyjk°anyhibit the of by personkilling game

“; of, in a manner tothe witness” was spokenhisprove qualification
a notion that'intoa hadshow that custom practically legalgrown

and themust bea legalone witness enough;game-killeragainst
confounded, indis-the issue wereand ofaffirmative negative —the

was notthat the defendantof theaffirmation prosecutorpensable
because it con-atreated aswas erroneously legal negationqualified,

atained verbal negative.
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“Turner,In said, is,v. LordKing The questionEllenborongh
;whom the onusupon lies it thewhether liesprobandi personupon

who a affirmative,affirms to the or thequalification, prove upon
informer, who denies any to the Therequalification, prove negative.
are, I think about teΧndifferent heads of enumerated inqualification

statute,the ;to which and,the be toproof may applied according
the of who an information ofargument to-day, every person lays

sort,this is tobound evidence before thesatisfactorygive magis­
trates to the defendant’s each of thosenegative qualification upon
several heads. this,The comes to that there wouldai'gument really
be a moral of ever such animpossibility information.uponconvicting*- * *- _^nt]¿ioes then, shew,common sense that the burdenuot}
of who,toproof be cast on the-person,ought by anyestablishing
one of the will be well ? Is not thequalications, defended statute of
Anne aeffectin onprohibition to kill unless heevery person game,

law;himself within some one of the allowedbrings qualifications by
the side,of which is onproof the one but almost oneasy impossible
the other? I remember the Stone;decision of Rex v. and the argu­
ments of the learned who theheld ofJudges, necessity giving

;wei’e with forcenegative proof, but I feltgreatundoubtedly.urged
time,at the would, cases,that if werethey it in most be im­right,

“said,to convict at all.”possible Mr. IJustice haveBayley always
rule,understood to ait be that if a averment begeneral negative

made one which is theby within ofparty, peculiarly theknowledge
other, lies,the within'whose it and who assertsparty theknowledge

it,affirmative is to and not he who avers thepi’ove Andnegative.
if we case,consider the reason of the in this particular wething
cannot but see that it is next to that the witness for theimpossible

should be to evidence ofprosecution theprepared any defend­give
** *ant’s want of The witnessqualification. would have to

facts;ato ofmultitude he must swear that thedepose defendant has
value;not an estate in his own or ahis wife’s of certain thatright,

he is not the son and heir of an &c.” Mr.apparent esquir.e, Justice
said, a“It is rule that theHolroyd affirmative is to begeneral

stated,and not the of fact which isproved, unlessanynegative,
circumstances,under thewhere rule does notpeculiar general apply.

shown,Therefore it must be athat this is case which to formought
an to the rule. Now all the men-exception qualificationsgeneral

statute,tioned in the are within the of thepeculiarly knowledge
* * * thatInstead theparty qualified. of rulesaying general

case,law tooí not to this it seems to be the caseapplyought very
toto which the rule peculiarly apply.”ought

sound,Even if the doctriue of v. Turner were it would notKing
case,arelieve from the burden of his itunless wereparty proving

it,for him to and for hispractically impossible prove very easy
to it: for these are conditionsopponent disprove particularly empha-

case, understood,sized in v. Turner. his must be soKing Proving
actions,offar as the burden is concerned in civil to be theproof

evidence, it;of some however to andproduction slight, provetending
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wantathat evidence ofLord sufficient game-killer’sKenyon’s opinion
case, nevera hasbe in criminalevenof qualification givenmight

hasthat aon any partyrefuted. itbeen When appears, question,
can byin or that he obtainall his allthe evidence power,produced

be, it alsoandit mayand howeverreasonable effort expense, slight
thattheor the nature of subject,fromappears, particular testimony

ifobtainwhich he could easilyhis does not produceopponent proof
true, bythe evidence producedhis side of the werequestion slight

theformer, byevidence of non-productionthe and the circumstantial
fact, thelatter, be, a very proofas matter ofmay againststrong-

to the271. this9 Met. Alllatter. Com. v. Bradford, belongs
thetribunaltheof for the consideration of tryingevidenceweight

fact, fixed a couitof to beand not affect the proof bydoes burden
law.of

159,N.& P.The v. Moody (S.Co. Bentley, RyanApothecaries’
a foran a on statute prac­1 &. P. was action for penaltyC. C. 538)

“ assuch certificateas an obtainedwithouttising apothecary having
on v. Turner.Kingsaid act is The reliedby required.” plaintiffs

“ bemustam that the affirmativeAbbott Ld. J. I of opinionC.
that, a theI think it plain­the defendant.by being negative,proved

toit; theare not that it with defendanttiffs bound to but restsprove
the mis­his a Here is familiarestablish certificate.”having again

theoftake of a test has the affirmativeverbal to determine whousing
useful, notasissue. The be buterror of such cases mayconspicuous

571,Whitehead, & E. decid­to 8 A.be followed. Doe v.precedent
1838, breachesed in was on forfeituresejectment byallegedbrought

and to in someof the defendant’s covenants to insure firerepair against
andofficein or near theLondon. The reliedplaintiff upon game-law

cases, betoand claimed that the fact of insuranceapothecary ought
defendant, theas it be a inconvenience forthe wouldproved by great

nearto clerks all the insurance officesin andsummon fromplaintiff
; and,to noLondon show that insurance had been effected if the pro­

Foster, ;aduction of the defendant in v. 23N. H. 352license Stateby
sufficient,have thewould been it have been that pro­arguedmight

defendant,of a the would be sufficient.duction of insurancepolicy by
theBut it that the was on the to thatwas held burden proveplaintiff

“said, do notdefendant had not obtained a Denman ILordpolicy.
;the cited therecases on the laws which have been butdispute game

is, instance, anin have actthe defendant the first shown to done
; ofunless then thewhich was unlawful he was and proofqualified

the on.is thrown the defendant. Here reliesupon plaintiffqualification
lessee, and therefore takes upon,done or thepermitted bysomething

of that be difficultmayhimself the burden fact. The proofproving
where the is withinmatter the defendant’speculiarly knowledge;
but that does not the rule of law.”vary

Lord idea of isDenman’s the left in obscurity.exception,game-law
“It would seem that he did not it on that thethe proofput ground

be the the isdifficult of where the mattermay part plaintiff’)(on
thewithin defendant’s for hepeculiarly explicitlyknowledge,”
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“declared that does not rulethe of law.” He have basedvary may
it Blackstone’s of from a dis­upon theory special exemption general

of Bl.ability Com. aslavery or constructionpeculiar(2 410-419),
“statutes,of the a everythem ongame personmaking prohibition

to hekill unless himself within some one of thegame brings quali­
fications,” as Lord in v.by Turner.suggested KingEllenborough
He have considered amay killers liable togame legal presumption
of unlawfulness like the criminalof malice andlegal presumption
intent, which has in but does not here.prevailed England, prevail

224; Pike, 431;v. Bartlett. N. H.State 43 v. 49 N. H.State Com.
McKie, 61; 358-362,v. 1 1 H.Ben. & L. 2d ed. InGray C. C.

cases, rule,some criminal there is an modifiedEnglish irregularly
and thatby exceptions when an act is whichpresumptions, proved

criminal,be innocent and be be crimi­it is topresumedmight might
“nal, it,and the is onburden the defendant to innocent. Allprove

“accident,the circumstances of mattersornecessity infirmity,”—all
excuse,to orallevate” defend­justify, must thebetending proved by

“ant unless arise out of the him.”they evidence produced against
; York, 93,Foster’s Crown Law 255 v.Com. 9 101-124. ThisMet.

of truethe is notperversion of theprinciple, susceptible mollifying
Bartlett, 233,232,inconstruction v. N. 234.State H.43suggested

It is a of fact aturned into a of It ispresumption law.presumption
error ofcapablebroad If thethe doctrine.producing game-law

unlawful,of an actunlawfulness which be lawful or ismay presumed
cases, itin criminal as has been in notwhy presumeEnglish practice,

unlawful,that is and tothus the defendantkilling game put prove
“ “his matters to or him?qualifications as excuse”justify”tending

“In that of the of a aver­system considerationpractice, negative
ment within the defendant’speculiarly is super­quiteknowledge,”
fluous. There would be no moi’e want ofin thedifficulty presuming

in an a than ininformation forqualification alleged killing partridge,
the inmalice an murder. It wouldindictment forpresuming alleged

find,as for the to abe courteasy of fact remodeledby presumption
law,ainto of that the rabbit waspresumption of a unjustifi­killing

able, find,toas the same that a homicide wasprocess, unjustifi­by
able.

Brainard, 262,In v. 256,Bliss 41 H.N. the court doubted
cases,whether the ofburdeu couldlicense in liquorproving

rest on the on which it had been and it wasground put; suggested
“ “that it better on”rest the that as oneperhaps onlymight ground

a sell,man in thousand or more could be tolicensed the presump­
would be that the saletion individual unauthorized.” Ifwasby any

abe itthere can such is an fact likeinference ofpresumption,
the that becausepresumption homicide isEnglish unjustifiable

notmen are authorized to kill de­each other. Suchgenerally
ductions, when cannotbe drawn the butpossible, may jury,by

law,be the court into of for thebychanged presumptions
of the de­burden of andpurpose proofchanging compelling

literal,in to sub-state cases the formal andfendants prove legal,
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Barttett, 43criminals, v.are not Statethat thevstantial negative,
N. H. 234.

of thea plaintiff,ot materialof a traverse allegationThe effect
him, admittedwasonand the burden ofaffirmative prooftheleaving
and of Mr. JusticeWhitehead, of counselthein byDoe v. suggestion

in theLittlcdalcJusticeand of Mr.thePatterson during argument,
¡icen defendant,covenant,in thedecision, badthat if the action

to1834, been compelledwould haverules ofunder the new English
trav­and byPl. the518), plaintiff,(Ch.specially plead performance

burden ofand theaffirmativewould have left thethis plea,ersing
shoulda ofWhether such plea performanceon the defendant.proof

ofavermenta of an essentialbut traversebe asregarded anything
; v.7 K. Co.& P. 613 C.v. C.Leggatt,the declaration (Soward

; Estabrook ;v. 1. AllenBing. 412)Boyle,3 N.Rawlings, C. 76
defendant, thetransfer to thewhether such a traverse wouldand

the plaintiff,would leave ongeneralwhich the issueburden of proof
need not herewe enquire.

established, was extendedbeenThe exception, havinggame-law
books, no consis­the it hasa few other cases : but as it stands into

It has beenin or authority.tent or foundationsatisfactory principle
Foster, H.v. 23 N.to laws of this state.extended the Stateliquor

422, 426; Shaw,348, v.352; v. N. H.34 StateState McGlynn,
; Foster,v was held that if the defendantN. H. 217 In it35 State

: whilehave the licensebeen licensed he could producedhad readily
tohavenegative, the would been compelledto theprove government

of the town. Inthe town clerk to with the recordssummon appear
thatAlton, counselv. 32 N. H. it was bystead 245 :Barn­ argued

one ofa roan no in anyof that had settlementthe difficulty proving
towns, and,would, cases,in most be exceedinglytwo hundred great,

; a of difficultyit that suchbut was held degreein many, inseparable
the was vastlyof difficultynot the burden proofdid although,change

inwith his recordsthe of one town clerkthan summoninggreater
that if the defendantIn it was saidv. the latter caseFoster.State

the license. Howhavelicensed lie could readily producedhad been
lostit? If he had nothave known be had not lostcould the court jt,

state, to sum­he, beenthan the have compelledshould ratherwhy
hethat hadat-owmclerk? Whence arose presumptionmon the legal

thea overcome pre­? How did suchnot lost a license presumption
the formerWluit made presump­he was not guilty?thatsumption

ahadAnd if the defendant producedthan the latter?tion heavier
assum­license,a certain personsto be bysignedpurportingwriting

selectmen, with­it have been admissibleas how woulditto signing
tending were andtheto show' thatout evidence signatures genuine,

havecould not beenThe defendantwere selectmen?that the signers
wit­to summoncompelledhe have beenshoulda witness. Why

of the inauthorityand the signers,to thenesses prove signatures
and immaterial incon­state from theto save theorder insignificant

town clerk?of thevenience summoning
law, on thisof the commonMassachusetts, the consistencyIn
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has been the doctrine Barnstead v.point, ofpreserved by adopting
Alton, Shelburne, 341, 344;in Amherst v. 13 andGray reject­by

Foster, Thurlow,the v. in Pick.doctrine of Com. v. 24Stateing
374, 381, and in v. 8 459.Com. Lahy, Gray

Thurlow, Shaw,In v. the of theCom. Judge delivering opinion
court, said, a a retailer“If is licensed as under the statutes ofparty

commonwealth,the it have been done thebymust commis­couuty
tried,sioners thefor the where cause is and within onecounty year

next to Thethe offence. commissionersprevious countyalleged
clerk,have a and a orare law to record memoran­by keeprequired

dum in of their acts the of licenses. Thisincluding grantingwriting
is theproof accessible to both averment canequally parties, negative

therefore,be with and in to theproved facility, conformitygreat
rule, itthe to he isgeneral before entitledprosecutor produceought

to ask a to Andconvict the accused-” to the same effectjury party
;are Samuel, State, Ohio, ;Com. v. 2 Pick. 103 v. 4 477Cheadle St.

State,Mehan v. 7 Wis. 670.
The inintroduction of the exceptiongame-law prosecutions upon

state,the laws of to them anthis odium.liquor unnecessarybrought
Its to was more itsapplication them thanvastly arbitrary original

It state from aninvention. relieved the essential avermentproving
indictment,of the it not not towhen did beonly appear impracticable

for it,the state to but when it leastdid to be at asprove appear easy
clerk,for the state to summon the town as for the defendant to sum­

mon witnesses the town wouldwhom clerk benaturally toone)(of
the and of theprove selectmen. Even if itauthority weresignatures

a little more difficult state to furnish thefor the than for theproof
it,defendant to furnish it is not a difference between twoby trifling

inconsiderable difficulties of that the ofgeneral rule the bur­proof,
aside, exceptionden of can be and ansetproof established. Cheadle

State, 477,v. 4 Ohio 480.State.
deer, fish,an indictment forUpon or orhunting catching cutting-­

trees, slave, owner,aor without the consent of the theconcealing
burden is the to that theon defendant wasprove notgovernment

654;the v. Allen,licensed owner. Rex 2 v.Rexby Rogers, Camp.
154;1 Corden, ;Moo. Rex v. 4 Burr. 2279 v.C. C. Rex 2Hazy,

; Jones,C. & P. v. 2 N.458 State C. 276. And inWoodly, other
cases, the state is to aconstantly formalrequired prove negative

it,when isthe of anddifficulty the ofveryproving great, difficulty
it, would anbe indictment forvery Ondisproving slight. illegal

the state must that the defendant was not toqualifiedvoting, allege
; and,vote whether the be adisqualificationalleged incapacitygeneral

state,to avote in of the or to vote in aany part special incapacity
town, it,the state must the aver­particular prove negativealthough

ment is within the defendant’s v. Mar­peculiarly Stateknowledge.
281;shall, 268,H. v. 945 N. Met. 271.Com. Bradford, Why

aofshould the burden to sell be onqualification theproving liquor,
defendant, vote,and the ofburden a to bedisqualificationproving

? In inon the state it is an essential ofwhich theprosecutions part
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matri-in lawfulstate’s was never aecoupledcase that the defendant
ofwoman, the burden proof,with a the state hascertainmony

is in athan there liquorthere is no more presumptionalthough legal
“ averment”case, theand the ofsubject-matter negativealthough

could haveIf heis thewithin defendant’speculiarly knowledge.
wasoffencein hisbeen married in the town whichonly alleged

state,located, would ordi-the of of theon thedifficulty proof, part
tothe town clerkofbe than the difficultynarily summoninggreater

But he maythat a to sellwas not authorizedprove liquor.defendant
state; thetown inin inhave been in town the anymarried any

sea; theand; earth or yetin of theUnited States accessibleany part
ofthe immeusitystate is not from the burden oirelieved proof by

the difficulty.
an falseOn indictment for by pretences, alleginggoodsobtaining

factsstate ofthat the that a certaindefendant falsely pretended
ofexisted, dead, he was in possessionas that his wife was that

certificate, a to sella or license liquor,certain or of certaingoods,
dead, thethat not inand that his was not he waswifealleging

“license,certificate, theor orof thepossession negativegoods,
theaverment” his does notwithinpeculiarly changekuowldge,

burden of And it is on for Underso indictmentsproof. perjury.
fortune,laws,the rank andthe and prop­defendant’s pedigreegame

claimed, 1816,were be so hisin to withinerty, knowledgepeculiarly
a foras to burden is indictedthe of But when manproof.change

8in to v. Thehisperjury People,pedigree, (Campbellswearing
“636, athe of as toor burden proofWend. property, negative637)” a fornot If man is indictedaverment on that ispoint changed.

will orin to to obtain byhis propertyperjury pedigreeswearing
descent, bailor in to his inproperty (Whartonswearing justifying

289, to a verdict on of hisPrec. the state is not entitled proof290)
indictment; the must furthersworn as the stateinhaving goalleged

Turner,it in v. theand -which was heldthedisprove Kingthings
the authorities withdefendant must This condition ofprove. agrees

attached, the ofbythe inordinate classformerlyimportance ruling
if it thatto of the But be claimedtheEngland, protection game.

“Turner, athe the oftrue basis of v. is difficultyKing proving
facts,”multitude must be admitted that the apotheary’s'of then it

the cases no such basis.case and haveliquor
33,selectmen, 11,an ch. sec.On indictment Gen. St.uponagainst

afor the name of man when knewtheyon the check-listinserting
voter,that he was a the defendants are not provednot guiltylegal

toall doubt the indictment thereasonable by jury.beyond reading
evidence, there is aThe state some verbalmust produce although

indictment, thein and the of indictmentthe gistnegative although
is, of thethat the was within the defendants.kuowldgenegative

them,it as for fornot be difficult astheyWhen could testify, might
state, to what was within their Andthe peculiarly knowledge.prove

so,now, omission to dotheir is notthey testify,although may
is talismanic in the termsevidence them. Thereagainst nothing
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“ a the ofaverment within the otherpeculiarlynegative knowledge
is not fact of anthe the of avermentparty.” Why subject-matter

being within the the asof otherpeculiarly impor-party,knowledge
affirmative,tant the a itwhen averment is verbal as when is a verbal

A in the on the one side andaccessiblenegative? disparity proofs
other,the is as ofthe the evidenceimportant weight pro-affecting

duced, and the of the which of the non-evidence consistsweight
of howevidence. But theproduction does depend upondisparity

the form of words used in pleading?
colt,In forease deceit in the sale of a inplaintiff alleging,—the

sound,declaration,his that colt wasthe was not and that this fact
within the defendant’s the defendant liad hadalwaysknowledge,—if

sale,the colt hisin before the beforepossession and if the soundness
sale, soundness,the and the defendant’s of arethat pecul-knowledge

trial,within his own and the andiarly if he is atknowledge, present
him,does not and his silence istestify, yetevidenceweighty against

all this notdoes the is notburden of theproof; plaintiffchange
find,aentitled to verdict unless the thejury producedevidenceupon

evidence,and the evidence ofwhich consists ofthe non-production
morí?,that it is than is true.probable otherwise that the declaration

The has few classesbeen in butgame-law exception applied very
;of theeases number in which it as in thosecould as well be applied

few, is very 1 Ben. & H. It toLead. C. 308-317.great. C. ought
be orextended sus­Its becannot-present positionextinguished.

arbitrarytained. itsIn it is a mere ofpartial operation, exercise
destructive of the and ofpower, the law.unitycongruity

3,c. 12,statute 13 Eliz. s. itBy was enacted that every person
souls, should,aadmitted to withbenefice cure of two monthswithin

induction,after his read in histhe Articles churchpublicly XXXIX
in the time of common prayer, with declaration of his Unfeigned

default,thereunto, be, facto,assent and should upon immediatelyipso
suit,Butler, 83,In Monke v. 1 a-deprived. broughtRol. inMonke

tithes,court,the for that thespiritual Butler who pleadedagainst
;had not read the to the statuteplaintiff XXXIX Articles according

and the court the thisspiritual defendant toput prove negative.
But the defendant claimed that it men towas toimpossible produce

articles,testify that the uever read there was nothe becauseplaintiff
;man who had been at all the and prayersdaily, morning evening

and for this cause the thedefendant asked a fromprohibition King’s
held,Bench; Coke,it was denied.but and J.J. Doderidge,Ch.

articles,that the law that thepresumed read becauseplaintiff the
would athat man a rather thannobody would lose beneficesuppose

articles, affirmative,read the and when the law the thepresumes
must be as if never in lawfulproved,negative accoupled matrimony,

thisis must be if such aAnd saidpleaded, proved. Cokenegative
evidence,matter should come before him he would presumeupon

it were to that read thethe theproved(until plaintiffcontrary)
articles.

Butler,This case of Monke v. was an ecclesiastical 'causebrought
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derived, time,court,in an whose jurisdictionecclesiastical ivas atone
and, time,from asthe at another from the thepope, temporalking',

church,head the andof whose of evidencesystemEnglish pleading,
and was law.derived from the canon A common-­practice originally
law thatof the burden of no fromreceivesquestion proof, light

It does whether was re­quarter. not the defendant’sappear plea
aas an the or astraverse of essential affirmation ofgarded plaintiff,

avoidance,a ;in norconfession and or does itplea appeardischarge
that the court distinctions of thatspiritual common-lawappreciated

tribunal,kind. It was not that an andecclesiastical createdstrange
tithes,in should,conducted the of the ainterest in matter ofclergy,

in the of athe seventeenth toearly part century, put. layman prove
a In the Bench no reference was made to thenegative. King’s

affirmative,conunon-law rule affixes the of to thewhich burden proof
but the was decided a The linequestion by presumption. dividing

fact,between of law and of was notpresumptions presumptions
;in court,observed the incommon-law courts the in whichspiritual

tried,the cause was there was and tono no occasionjury, distinguish
between law and fact. The stated Benchpresumption by the,King’s
was a fact. aof Whatever bepresumption bysupposedmight

bench, thespiritual evidence and the theofprobabilitiesweighing
case, fact,and athe without the common law doesjury,deciding

would,not not,that a or wouldsuppose to read theparson prefer,
Articles, benefice, had,XXXIX than orrather lose his that he or

uot,had been them,from and his un­prevented reading declaring
church,assent thereunto in his the destruction of thefeigned by

church, sickness, case,or orby conscience. The theforgetfulness,
tithes, demanded,and the court in which were an era ofthey signify

■sacerdotal ofbenefit and clericalpower, multifarious exemp­clergy,
tions state,and thewhen church was in the andsupremeprivileges,
the was in the church. The ofpriest decision the secularsupreme
court, the domination of the in asuchfavoring period, mayclergy
be attributed to the ecclesiastical influence in whichoverwhelming
the of the ecclesiastical were born and bred.subjects kingdom

case,defendant,The in that claimed that it be sowould foreasy
Articles,the to that he had read the andplaiutiff so difficultprove

”“for the defendant to a multitude of facts that he hadbyprove
not, that the burden of should be laid on the Butproof plaintiff.
the awas class were awhotithe-payer resisting privileged helped by

called adispensation The commonpresumption. people, prosecuted
;for a butalso resisled class thegame, presump-killing privileged

tion which relieved have burdenthe would the ofclergy, put proof
on the in of thetheir loweraristocracy prosecutionsgame-killing
orders, cases,inand their instead the anof presumption, exception
was means were and the resultThe variousemployed. conflicting;
was uniform : the were of the atrelieved burden ofpowerful proof,

rank,the of their inferiors in fortune and influence.expense Such
these,as our ancestors intended to leave behindthings emigrant

them towhen came An misunder-Hampshire.Newthey English
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law, is not ournecessarilyor of the commonperversionstanding
of common law withlaw. And if there is thepart incomputableany

institutions, circumstances, it doesto our notour or not adapted
;273,Parker, v.1 N. H. 278 Houghtonhere. Eustis v.prevail

42, Rideout, 455;44; N. H. v.2 N. 6 StateH. v.Page, Pettingill
542;550; State,Rollins, N. v.8 N. v. 13 H. CurrierH. Pierce

;; Dennett,24 43 N. H. 502 Com v.N. H. 223 Dennett v.Perley,
115;107,Green, 533;17 v. 16 Pick. B. &Mass. Going Emery,

Williams,Dana, ; v. 4R. v. 1 96-100R. Williams Seld.GrayW.
;525, 292, Pacard,541; Clark, Ness v.9 Crunch 333 VanPawlet v.

144; 10, ;137,2 Pet. N. H. under date of 1773Hist. MayBelknap
;472,1 Lim.Kent Com. 473 Const.Cooley

a contrast betweenIf burden of can be shifted diffi-the byproof
that it canculties are reasons forof thereproof, holding onlystrong

to im-be inconvenience substantiallydone an extremeby amounting
side, and an small inconvenienceextremelyon onepracticability by

for such anon other. there is necessity exception,the Whether any
formula,in aand withwhether it can be expressed precision legal

aswe to determine. The nowexception,are not now called upon
authorities, it would not be useful toin is one whichtheexpressed

case,extend; because itand be the doesit cannot to presentapplied
the in to the assessment ornot that relation paymentappear proof

in the oftaxes, exclusively the de-of was so or powerpeculiarly
Iffendant, to it. the books oras to the defendant producerequire

orassessment ofofficers of the town were needed to paymentprove
taxes, the could notit does not that easily produceplaintiffappear
them.

ofthe of the burden prov-The instruction which relieved plaintiff
theassessed, and defendant theof all taxes put uponpaymenting

erroneous,taxes, andof for thisburden of assessment wasproving
cause must be a new trial.there

of the case in theY. the new trial be of that formerpartShould
error, whole case?trial of which there or ofwas the

and thetried decidedof fact have been by jury.Several questions
assessed,all taxesIn the trial of the whether Isaac paid dulyquestion

error; tried. Isthere was all the other werequestions correctly
theof the other invalidated mistrialbythe correct trial all questions

of thea decision all otherof Is the ques-question? rightsingle
one? If the error hadtions the erroneous clecisiou ofnullified by

the to thethe decision of two of prejudiceaffected trial and questions,
defendant, thoseit be to two inof the would necessary try again,

error; them,fourthe the error had affected of itorder to correct if
them,if had affected offour it allwould be tonecessary try again;

the error in thewould be to them all Butit necessary try again.
assessed,taxesthe Isaac all diddulytrial of whether paidquestion

And therethe the other is noquestions.trial of ofnot affect any
a trial of the that hasin new questiondifficultypractical granting

If,tried, the on theverdict.been withouterroneously disturbing
should be for theof that the verdict plaintiff,uew trial question,
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tor for thecould be rendered the assess-plaintiff,judgment damages
verdict; defendant,theed in the first if verdict should be for the

case,be forcould rendered the defendant: in either thejudgment
of would allrecord the recite the that producedjudgment proceedings

the result.
The of the of errorscorrection which occur inprinciplegeneral

as far as what isjudicial preserves, andpossible, good,proceedings,
what is erroneous w'hen the latter can be severed fromdestroys only

former, andthe no more of the than indestroys is thenecessarygood
of rectification.process

athe reversal thisOn of court to suchproceedsjudgment, give
;189,should haveas been ch. sec.Gen. St. 13judgment given.

Stevens, ; Stevens, 117-124;22Burt v. N. H. 229 v. N.Eames 26 H.
Messer, ;v. Russell,Trow 32 N. H. 363 v. 39 N. H. 399.Fabyan

error, costs,a writ when aOn of for and is foundjudgment damages
costs,to be inerroneous to the the isrespect affirmed forjudgment

the costs,and reversed as to the aand correctdamages, nominally
Stevens, 117,costsfor is rendered v. 26 N. H.judgment (Eames

124; Fowler,v.Wells all whichKirby amounts to ansimply236),
amendment of the Aoriginal be affirmedjudgment. mayjudgment

costs,as to the and reversed as to the v.damages. Cummings
Pruden, statute,11 Mass. 206. When costs are limited toby the

recovered,amount of and a is inerroneousdamages judgment being
“for more costs than it is reversed as to thatonlydamages, part

which was viz all the: costs over the sum of theillegal, damages.”
Pierce,Dixon v. 1 Root 138. aWhen is reversed forjudgment

rendered,error in the and a correct for isdamages, judgment damages
(West 26 N. H. when aWhitney, or joint judgment314),v.

two defendants is reversed and aagainst is renderedjudgment
them, Stevens,one of 22 N. H.against this formal(Burt v. 229),

is more than ancircuity really amendment of thenothing original
areIf there two errors in a and one ofjudgment. themjudgment,

other,remedies the thepractically is affirmed. Chamber­judgment
lain v. N. H. 116.26 the aSterling, When has verdictplaintiff
and afor sum than the claimed in hisjudgment greater damages
declaration, the error be corrected remittitur inmay by joinderafter

94;error. v. M.Usher 4 & Hubert v.Dansey, S. 5Hardenberg,
222; Crossen,Halst. v.Hutchinson 10 Mass. 252. If substantial

in aerror can be corrected without thejudgment destroying judg­
ment, should not error in aw'hy verdict be corrected without destroy­

the verdict? If the a beof can madeing partswrong judgment
without the a ais verdict ofright, parts,losing why incapablegood

similar rectification ?
The of and thethegeneral principle preserving destroyinggood,

bad, verdicts,to theapplies correction of errors in trials and as well
as to inerrors If isthe verdict in toowrongjudgments. giving

this theerror does not vitiate the verdict when excesslarge damages,
can be ascertained that the theso bad be severed frommay good. The
bad remittitur,be cut a verdict saved. Pierce v.may off and theby
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Wood, 271;534;519, Stevens,H. v. 24 N. H.23 N. Willard
454, Wilkins,Brown, ; 43 N.v. N. H. v.Daniels 84 549 Cross

332; If,H. v. N. H. 191. on a writ of entry,48Hadley,Cram
land, thein muchthe verdict is erroneous the tooplaintiffgiving

Gove, N. H.in 41error be the same v.corrected Odlinmay way.
465, as toIf a writ of the for theentry,478. on findjury plaintiff

as to thea the and for theof demanded defendantpremises,part
rest, betterments, andthe defendant a forand allow certain sum

thethere was in the exclusion of offered by plaintifferror evidence
betterments, thethe of byon the error be correctedquestion may

Moulton, 26 N.v.defendant the betterments. Wendellremitting
verdict41,H. is not to the to find their66. It unusual direct jury

that, tbefor of the sodifferentseparately partsparts damages, being­
averdict,on the face of the an be cured byseverable error may

Willes, 353; v.v. &remittitur. Madrazo 3 B. Ald. Willard
271; ;Stevens, 308 Deming24 N. H. v. 48 N. H.Taylor Railway,

Railroad, 463; N. H.N. H. v. 49v. 48 Woodman Nottingham,
384; Paul, that49 N. H. But it is not necessary398.Willey v.

If the courttbe should be stated in the verdict.parts separately
ofwhole vtiluethe that the measure of is theinstruct jury damages

of thehalfof certain when the true measure is oneproperty,
dam­value, of tbethe be corrected oue halferror may by remitting

454,Brown, H. 459.in the verdict. Daniels v. 34 N.ages given
of theThe is into the of the substancepracticalenquiry separability

verdict; be is immaterial.its form of words canwhether separated
andmaterial of a inOn the verdictquestion partdamages, goodbeing

verdict,in whenbad the is corrected without theerrorpart, destroying-
of theis If all of a averdict portionseparation practicable. except

case,saved, incan cannot all of this bebe the verdictwhydamages,
saved, all taxesthe which finds Isaac of dulyexcept part payment by

distinct,as from theThat is and as severedeasilyassessed? part
rest, of v. Brown.undivided half the in Danielsas was one damages

record,remittitur, is,there on theIn all cases of error cured by
;aside, reversed, andor annulled thatan not seterroneous verdict

a recordis the foundation of thebad verdict showinggood judgment,
the whetherhow of error was obviated. What differencethe effect

verdict,the orin other ofthe error is in the or some partdamages
anis a a trial ? Whenthe error cured remittitur or newbywhether

harmless,obviated, and anderror it becomes theoreticalis practically
of An error instructionsno incomplaint. concerningaffords ground

$200ais obviated verdictnominal by givingpracticallydamages,
143, rea­44 N. H. For the sameEastman v. Co. 159.damages.

forson, not set aside the admission of incompetenta verdict is
as render theis on suchthe verdict rendered groundsevidence when

Alton, ;v. 3 N. H. 378 Chamberlainimmaterialevidence ( Wakefield
;; Walker,Davis, H. v. 33 N. H. 145 Currier33 N. 128v. Watson

R., becomesN. when the evidence34 H. orB. & M. R.v. 507),
Thurston, 16 N. H.it is introduced.aftercompetent (Lyford v.

evidence, afterthe; Co., 44 N. H. orv. when405 Eastman 153),
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admitted, is notit is is excluded so that the preju­party objecting,
;Hamblett, v.(Hamblett v. N. H. 345-348diced it 6by Deerfield

; Stone,Northwood, 44 N. H.H. 269 v.10 N. ProbateJudge 607),of
corrected, or the effect of it isor when the iserror practically

Damrell,obviated, manner v. 4Wigginin otheranypractically (
298; Dow,74; v.N. N. H. Knowles 22H. Morrill v. 18Richey,

38;411; Evans,N. 24 H. Edwards v.H. v. N.Leighton,Foye
“ of3 East the technicalities theIt would be withtrifling451).

law, use, an error whichand their to suffer can­wholly perverting
verdict,not a to be madehave had an influence inpossibly producing

N. H.the occasion it v. 18 298.Richey,of aside.” Morrillsetting
In a arewhere not and andjustification pleaded,trespass, guilty

defendant,the issue on the is for the the verdictformer foundplea
is not set aside on the motion for improper rejectionplaintiff’s of

1evidence to the other issue. Pierce v. Dev. 345.Myrick,relating
issues,If there all for eitherare several and a verdict on andparty,

them,an in trial is not iferror the trial of one of a new thegranted
be entered forthe verdict consents that a verdict theparty having

other on the of which there wasissue in the trial error.party
701; Marshall,v. v.Hughes 15 M. & Fletcher 15 M. &Hughes, W.

764;755, Nurse,W. 942.v. 6 M. & G.Baxter
An error that does not the does notharm harmparty objecting,

;Cutler,the verdict. v. v.McKean 48 N. H. 375 Luey 9Bundy,
20;9,298, 304; Tuttle,N. H. N. H.Fowler v. 24 v.Kingsley

Holbrook, Graves, 324;;45 N. H. N. H.323 v. 45Graves Litchfield
247 ;v. Woodward,v.39 N. H. Bank 5 N. H.Londonderry, G.

;301, 318, ;309 Dame v. Beals,N. H. 325 Carter v.25Kenney,
; ;44 Stevens, Hamblett,N. H. 413 Jewett v. N. H. 80 Hamblett v.6

342; 226 ; S.6 N. H. Stevens, H.v 22 N. M. Co. v.Whipple
Walker, ; ;22 N. H. 466 23 N. H.S. Dist. v. 515 TitusBragdon,

Ash, ;v. 331; Brown,24 N. H. H.v. 34 N. 470 TuckerCook v.
Peaslee, 64;180; Parker,36 N. H. N. H.v. 40 Hilliard onPaye

Trials,New ch. 3.
These law,and other that an error is harmlessauthorities show in

if, fact,in it is so is notcorrected that the founded upon,judgment
or remittitur,influenced it. defectsAnd the cases ofby, bycuring
and of a theverdict on one issue for party andentering objecting,
Whittier v. in304,N. H. other cases citedVarney, 10 and McKean

Cutler,v. 376,48 N. asH. show that errors cured wellmaybe after
verdict immaterial;as isbefore. The time Avhenan error is obviated
the is,material that it shall notonly that it be obviated so affectpoint
the Avhichis that follows fromnaturallythe conclusion thejudgment

Cutler, 374;premises of larv N. H.and fact. McKean 48 Fitz­v.
Wiman, 565,hugh v. is the9 N. Y. The difficulty570. practical

one sound;of the and there is nounsound from the diffi­separating
oi thatculty kind in this case.

The ansame rule awardto other When isapplies proceedings.
in and Avhenitpart, bad in the is sustainedgood valid canpart, part

be rest, it,from the of the caseseparated and the requiresjustice
VOL. xlix. 38
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and the of the submission can be v.object Whitcheraccomplished.
Whitcher, 176,49 N. H. 177. anWhen entire tax is illegally
assessed, whole,the court do not annul the but leave such an amount

Petition,to have*been assessed.as 16 N. H. 48.Perry'sought
that,well-settled,The clear and in theprinciplegeneral being

errors,of no more is than is neces­correction destroyed practically
what is there for a andpeculiarsary, ground exceptional practice

is to be awhen an error corrected new trial? v. C.by WinnIn
288,279, it12 Pick. was held that a trial beIns. Co. new may

to a ain order determine or to correctparticular point,granted
trial,in the former withouterror the whole case.particular opening

Shaw, J., said,the are casesCh. “Thereopinion, manydelivering
situated, itthat would be to a new trial as toso properhighly grant

or for the of a errorpurposea point, particularparticular correcting
Hutchinson v. 4 Taunt. This ismistake. 555.Piper,or analogous

of awards and otherto the case judgments, legal proceedings, good
will,in where theand bad court if the of thepart,in positionpart

it,admit of that which is and thatwill correctpreservecause good,
442,436,In v.which is erroneous.” 19 Pick.Sprague Bailey,only

trial,tomotion set aside the verdict and order a newthe plaintiff’s
“ fact,as to theso far whether the collectoropenwas singlegranted

as such collector for the 1834.” In v.sworn Robbinsyearwas duly
“Townsend, 345, 351,20 Pick. the decision was The evidence was:

admitted, cause,not to haveand been and for thisincompetent ought
But atrial must be there been full anda new granted. having legal

case,to the other and.the merits as of the theon parts question-­trial
the asof master of the house of correc­plaintifftheof appointment

raised,disconnected with andtion, the otherentirely questionsbeing
could have had influence thein no way any findingwhich uponone

those the ucav trial is limited to thisquestions,the jury uponof
theIn.cases like substantialpresent, justice maypoint.particular

to athe verdictAvithout bydone disturbing generally, submittingbe
which,in reference to wasevidence erroneouslytheneAv questionjury

admitted.”
~“ sustained,which is relates to the proofexception,the onlyAs

bond, thatthe the court are of this is oneof opinionthe executionof
thewhere the new trial should be confinedto point,casesthoseof

executed, and that the issue to theAvas jury,the bond dulywhether
* **trial, If that factbe on that fact only.shouldneAvtheon

verdict;áwill be entitled totheythefor plaintiffs, generalfoundis
Avill the defendants.”verdict be returned forotherwise, a general

Root, 522, that thisit is desirable2 Met. “Asv. 542.BankA.
and asend Avithinsome reasonable period,shouldlitigationvexatious

Hurlburtconcerns the defendant only,sustainedonly.exceptionthe
defence, notwe doa of hisupon grounda bearing singlehasand

trial, theato order neAv except uponornecessary properitthink
Hurlburt’sto the issue ofit shall be confined singlethatcondition

as suretyat the time he theto contract signed agreementcompetency
he isthisa trialelects new upon point,If HurlburtBissell.to
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the verdict.”it; uponmust bethereotherwise judgmenttoentitled
196,a., 201.& 2 AllenBissellHubbell v.

153, 156, a trial was152, newCo., 4 AllenP. Ins.In v.Seccomb
“ a commercialinSmyrna,whethertheon questionsinglegranted

A trialnewin Europe.”awas portand commercialsense usage,by
sustained,arewhichif exceptionsof only,is of the question damages

461;453,Brown, 17 Pick.v.that only. Boydrelate to question
;Rich,; 1 Met. 192v.306,21 Pick. 307 Dyerv. Hathaway,Ryder

said,case, the courtlatter62, In the9 Allen 65.v. Whitney,Kent
“ defendant, was erroneouslythethe evidence offered byalthough

a new trial ofentitled toisthat he notare ofwe opinionrejected,
admit hadrefused towhich the courtThe evidencethe whole case.

itsin orquestion,title to the propertywhatever on theno bearing
settledhave been bythe defendant. These questionsbyconversion

has beenno exceptionto whichthe underjury,the verdict rulingsof
* * * The evi-to betaken, not opened.and they againought

of andthehad reference to question damages,solelydence rejected
order, sus-the exceptionsbe donewill therefore by enteringjustice

as totained; damagesnew trial only.
“ excessive, therefore a new tidalandto beThe appeardamages

Rrown,Finch v.to that only.”should be retry questiongranted
601, 605.13 Wend.

“ action,more causes ofto one orbe asA new trial may granted
* * * Horst,v. 10and refused as to others.” Woodward

6, 8. In120; Wisner, the former casev. 11 IowaIowa Dawson
“ that,said, verdict set asidethethe The claims beingcourt plaintiff

as all.demand, to do notit should have been Weas ío of thepart
ofa matterthat demand this as right.think he could

* * «. 'pkg f0U1K] this was sustained asthat pleajul,y properly
the second count.count, in Whatto one but their uponfindingerred

as to aa new trial ofthen partis to be bypurpose awardinggained
with, theor connectedthe case not necessarily upon,depending

decided ?” In thatother, has been once properlyand which already
anew trial of of thecase, was a parton and one issue thereone plea

acase, which there was mis-onissue. In thethe questionpresent
issue,in theinvolvedtrial, from the otheris as questionsseparable

ais not adivisibility practical,as one count is from another. Their
theoretical, matter.

and Alabama. TheinThe same CarolinaSouthpractice prevails
‘‘ trial to the singleon the now pointcourt limit the inquirymay

v. 4Laney Bradford,is forwhich there complaint.”about ground
; Lewis,Edwards v.1; 810v. 17 Ala.Rich. Blassingame,Walker

that if a new trialcase, was18 the latter itAla. 494. In suggested
the if itafter judgmentwere of of the case judgment,partgranted

But,at new trial.remain, the inwere alloived to be pleadedmight
rendered afterbeen plea,haveour as the wouldpractice, judgment

it becontinuance, withoutpleadedhow couldand not since the last
ina toMoreover, part,trial review designedleave? the new being

erroneous, thea ofplea judgment,a decided to becorrect judgment
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record,would the to be a anby of erroneousappear, plea judgment.
trial,the newAnd from the terms of theby necessary implication

record, would be of one or more the issuesquestions onspecified
unless leave were to amendalready joined, thegranted pleadings.

Severn, Gunston,7 466,Price v. v.402. In WoodBing. Style
1655, a this,decided in trial wasnew to be upongranted, “judgment

verdict, to forstand to what shall be thesecurity pay recovered upon
1798,next verdict.” And in that case was v.inapproved Pleydell

Dorchester, 7 ours,T. R. In529. of like wheresystems practice
motions for new aretrials made before we are not awarejudgment,
that has been aany practical objection raised newagainst granting

“ as to one item intrial or aseven to of the sumcontrovery, part
action,”the onrecovered verdict anby entire cause of the judgment

Lewis,the final verdict. v.Edwards ob-awaiting supra. Every
notice,that has been to our isjection technical.brought purely

,v.Bond & a. 12 Mod. 275 wasSparks (in trespass1700) against
three defendants. “Two were and foundacquitted, Sparles guilty;

;it was certified the toand beby evidence and motionJudge against
said,a new trial. But the afor trialCourt new could not be grant­

362,all.”ed except Case 3against Berrington’s Salk. (in 1707),
verdict,was several defendants. The had atrespass against plaintiff

“ aand it was newmoved for trial because as to ofone the defend­
Sed,the verdict wasants evidence. curiam this cannotperagainst

done, some,for court setbe the cannot aside the verdict as to and
all,others,as to and to a new trialnot as to would abegrant preju­

thosedice to who are Butduly this obstruction hasacquitted.”
ofremoved from the course a.,been Price v.justice. & 10Harris

331; Q.Green v. 5 B. 107.Elgie,Bing.
trials,The entire of isnew an innovation whichpractice granting

393, 394;has v. 1up Bright Burr.grown gradually. Enyon,
55;Lewis,v. 1 v.Wils. 2Witham Beardmore Carrington, Wils.

248; 654; 558,v. 4 T.Gunning, R. Mass.Duberley Quincy Rep.
560; ;Baker,v. 20 Pick. v. 12Miller 289 N. H.Safford,Wendell

;175, State,177 v.Pierce 13 N. H. 559. The ancient forms of
and have been theprocedure piecemealremodelled courts.process by

hasa thus been for andWhen practice improvementages undergoing
reform, its cannot be to anhistory expected be exhibition of symme­

order,and and its are to be taken with thetry, precedentsregularity
made forallowance the ancient of theauthorities scien­progressive

“the middle of theces. In seventeenth it was heldcentury clearly
law, verdict,athat whatever matter wasfor of force to avoid ought

to be returned the notand surmised theupon postea, merely by
court; lest should a newwonder venire was awardedposterity why

sufficientwithout the record. Butany reason upon veryappearing
Second,ofin the the new trialsCharles wereearly reign granted

law,and the former of the courtsstrictness of inupon affidavits;
trials,newof into courts ofrespect driven many partieshaving

verdicts,to be relieved from are now moretheyequity oppressive
this,in them : the atliberal maxim adoptedgranting present being
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onethat is not cloneall cases of where justice upon(in moment)
trial, another. thethe is entitled toinjured Formerly princi-party

writ ofof a wasfor reversal verdictremedy, unduly bypal given,
*' * * institution of theattaint which is at least as old as the

*II., trial battle.assize in lieu of the Norman byby Henrygrand
* * under an in-But such a as this laid theremedy injured party

fora conviction of the jurors perjurysuperable hardship, by making
;the and thereforecondition of his redress. The saw thisjudges

assize, a ofeven writs of devisedvery early, varietyupon they great
avoided,distinctions, which an attaint be and the verdictmightby

**set to ain more and method.temperate dispassionaterights
attaints, statutes,When afterwards were more universallyseveralby

extended, the even for the misbehaviour of jury-frequently,judges
men, attaint,instead of writ a secondthe of awardedprosecuting
trial; and a haveresolutions for more thansubsequent century past
so attaint asthe benefit of this that the is nowamplified remedy
obsolete as the andbytrial battle which it succeeded : we shall prob-

see the of theably revival one as soon as the revival the other.of
hereAnd I cannot of time tobut admire the wisdomagain suffering

remedies,to new more and beneficial to theperfectionbring easy
whichsubject, from the and ofby experience approbationdegrees,

necessitythe the or desire of orpeople, supersede continuingusing
388, 389,the old.” 3 Bl. Com. 390.

The of in theprocess the forms usednew-modelling correcting
verdicts, slow, and,error’s of trials and has been as it isunless

sure,instopped, vioalation of all will bo as as theprecedent, change
action,in the therefore,forms of described Blackstone. ‘’Whenby

the influence of tradeby and domesticgradual tranquility,foreign
the of our andspirit tenures to at themilitary decay,began length

removed,whole structure was the that thequickly perceivedjudges
forms and theof old feudal actions with their severaldelays (guarded

essions,outworks vouchers,of a for-arrd hundred otheraid-prayers,
midable to thatwere ill suited andmore simpleinfrenchments)

former,commercial mode of which andsucceeded theproperty
arequired more decision of to facilitate andspeedy right, exchange

alienation. Yet avoidedthey wisely auysoliciting great legislative
* *'*;revolution in the old-established forms but left them as

were, oblivion,to in and and endeavoredthey obscurity bylanguish
contrivances,a series of minute to accommodate such actionspersonal
use,as were then in to all the most useful of remedialpurposes

; innovation,where,and the dread of hesitatedjustice thej’'through
at so far as their sense would haveperhaps promptedgoing good
them, left an the more liberal andthey for enterprisingopening

who have sat in our courts of to show them theirequity,judges
* * *error the omissions of the courts of law. Ourby supplying

castle,of remedial law r-esemblosan old erected inGothicsystem
Thethe of but fitted for a modern inhabitant.days chivalry, up

halls,towers, aremoated the embattled and theramparts, trophied
venerable, useless, Thebut and thereforeandmagnificent neglected.
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inferior now use,accommodated toapartments, are cheerfuldaily
and commodious.” 237,3 Bl. Com. 268.

The in Bond v.difficulty & a. was the indi-Sparks imaginary
of the verdict. It wasvisibility when thereerroneously supposed,

a defendants,was verdict several that itsagainst natureinseparable
a new trial as to aprevented defendant. That nowsingle difficulty

seems frivolous and but it was avisionary, once serious obstacle.
overcome,when itAnd was a sufficient was made for over-precedent

similar obstructions. The whole one ofcoming difficulty being
the verdict,of thepractical seperability when or factany question
can be facts,frompractically other orseparated asquestions easily
as the of one defendantliability can bo from theseparated liability

defendants,of other should we refuse to follow the towhy precedent
its conclusion? it was aonce we followlogical Although novelty,

as the letter of itfar should the it be dis-ofgoes. Why spiritjis
When,? and what didby the ancientregarded authority, judicial

of andduty the substance andrestoring elementaryestablishing
of the law in ceremonial,the ofprinciples formula and comeplace

an end ?to
The a., overcome,of Bond v. & was indifficulty Sparks finally

cases,other earnest efforts and aby liberal and spiritenterprising
assuch Blackstone was accustomed to ascommend worthywarmly

. a.,of imitation­ In 619, 622, 638,v.King & 6 T. R.Mawbey (in
there was manifested a readiness to fit old forms to the1776), legal

of thenatural ofshape errorslegal principle bycorrecting saving
case,what is and what is bad. In that fourgood onlydestroying

misdemeanor,were adefendants indicted for two were andacquitted,
“two, who were found moved for a trial. Butnewguiltly, upon

occasion the courtthat a a trialwhether newdifficultysuggested
record,be as to some of andcould the defendants on thegranted

as to others.” Afternot elaborate the deliveredargument, judges
“ Lordtheir Ch. It was contended on behalfopinions. Kenyon J.
that,the as two ofof the defendants had beenprosecutor acquitted,
not be sentthe record could down to another trial withoutagain

their or innocence a andinto state of inquiry,putting guilt again
as defendantsthat inasmuch who have been in criminalacquitted

cases, time, was,be tried a secondcannot the necessary consequence
case, trial,that in this we could not a werenew even wegrant though

thatof the other two defendants had beenclearly opinion improperly
* * * But I statedconvicted. think that the rule was correctly

defendants, trials,for the that thethe counsel in newby granting
limitations, cases),no in butcourt know some theyexcepted(except

trial,a the advance-will either or refuse as it will tend togrant new.
indeed, thanment of In one class of offences thosejustice. greater

* * fmisdemeanors, be at I haveno new trial can all.granted
onin order toout of the express my opinionstudiously waygone

deliberation, lest thethis an formed on publicpoint, opinion great
used behalf of theshould be misled the on prosecutor,by arguments

this casethat manifest must be effected inand injusticeimagine
to substantialthe forms of law cannot yield justice.because
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sameAshkurst J. theof opinion.
* * * requiredoesIt is true that substantial justiceGrose J.

it; we mould the proceedingsI doubt but that somayand have no
**** *asof court to effect thatthe purpose.
triala neAvthatLawrence, instant it AvasadmittedJ. From the

isdefendantoneAvkerebe in criminal cases onlymight granted
Aveindicted, mightas thatme to follow a consequenceit seemed to

con-beenwho havea in this in favor of thosenew trial casegrant
wereconvicted, the courtvicted, unlessif beenhavethey improperly
fromdraAvnin strict forms ofentangled the Arguments¡proceeding.
therethoseincases, to becausecivil are not the present;applicable
; butofis the and one assessmentone venire on recordonly damages

mestruckthat But the thatdifficultyis not so in criminal cases.
Avas, the benefitthat as first venire must on the record forthe appear

notcouldof the were a second venireíavo defendants avíio acquitted,
Tavofor the other two defendants AvhoAvereconvicted.bo aAvarded
wasthe onemodes in obviate this difficulty;Avere order tosuggested

recordvenire; other, anto alter the to make on theentrythe first
that the the defendants was given,verdict íavo of improperlyagainst

doa I notthen aAvard neAv far as them.and to trial as respected
noticecivil actions noknow that the first mode is Inobjectionable.
trial,arecord,at all is the first when neAvtaken on the of venire

case,trial,is a in this in respect-and if Avewere to neAvgranted, grant
firstdefendants, alteringof the no to thetwo of I see objection

defendants,them,venire as to other Avhoto and let it stand as to the
Avereacquitted.”

Godin, 813, TheParker v. was trover for plate.Stra. 1729,)(in
“Avas, meddling isa awhat with the effects ofquestion bankrupt

defendant, Avasconversion.” The verdict Avasfor the and a new trial
At the of is theend the of the casegranted. report folloAving:

“ trial,N. B. a AvhichA arose the motion for neAvdifficulty upon
declaration,was this. inThere Avereother besides theplatethings

and as to a trialthem the was and neAvyetverdict pro def, right;
must be the But on consideration the courtupon Avhole.granted

trial,held that to a for if the meritscould be no reason refuse ucav
defendant,as to other Aviththe it avouIc! be foundthose Averethings

hands,for that if onehim as to them. But it was on allagreed
that defendant candefendant be another found guilty,andacquitted,

no ofhave new trial.” This is an instance the error of sup-­holdiug
of a ver­to an technicalerst-itiously indivisibilityimaginary general

dict. connected thatThree defendants were sojoint mysteriously
andtheir a íavounion would not be dissolved verdictby acquitting

“finding hands,”allthe it Avas onother thereforeguilty; agreed
a.;there must be new at was v. &no trial all. That Bond Sparks

tAventy-ninedecided “Plate” and “otherbefore.years things”
“;Avere thetherefore aneAVtrial must be uponinseparable granted

a.,Avhole.” & appliedThat Avasthe conclusion of Bond v. Spark
Godin,to v. was a mereand “other Parker“plate” things.”

chatties, & a.to the mistake of Bond v.ofapplication Sparks



592 LISBON v. LYMAN. [Grafton,

abandoned,When the mistake has been should itswhy applica-
tion be continued.

Co., 295, 298;In Edie & a. v. E. 1I. Bl. 2 Burr.W. S. C.
1216, 1224, the first count on a billwas of(in 1761,) exchange

resist,thewhich defendant did not and a verdict was taken
it for theupon plaintiffs without second countTheobjection,

this,was on another bill of and on a wasverdictexchange,
found for the defendant. of a trialOn motion the neAvplaintiffs
was for error in the admission of to thegranted evidence relating

Mansfield,second count. Lord in of allowedcostsspeaking (often
said,as orterms conditions of a new Black­bytrial), reported(as

“For form’s sake we setmust aside the whole verdict:”—stone),
“ to bereported by As the costs—I think there should(as Burrow),

none in case. For the not inverdict must be set asidethis generally,
count;Yet this isverdict to be thepart only. agreed uponright first

and that is found for the toTherefore there beplaintiffs. ought
ano costs new theupon trial in the sincecase:granting present

count;merits Avere clear for and itthe on thealways plaintiffs first
second,”now that remained to on theappears be triednothing

“Mansfield,to Lord wholein the theAccording practice,English
verdict” must be set aside “for sake.” the radicalform’s Since

Osborn,inintroduced our v.the decision ofchange practice by Berry
279, bound, this,H.28 N. we are not in such cases as to do injus-

“ was,tice for form’s sake.” thatThat novel but sensible decision
the statute of amendments nar-should no be distorted thebylonger
row construction which had defeated the of similarobjectrepeatedly
statutes in v. 48 H. but shouldCutler. N.England, (McKean 376,)
be construed theby natural and ofordinary language.meaning

decision,thatUnder the of the statute that noprovision proceeding
shall bo reversed for error or mistake where the or caseany person

be court,understood to meanmay the is to be understoodrightly by
what the words in their and usual the er-natural sense. Andsignify

verdict,of aroneous parts Avheu can bethey separatedpractically
rest, corrected,from the be and the case be under-may may rightly

“court,thestood Avithout fortheAvhole form’sby destroying verdict
sake.”

three,An information was exhibited and a verdictagainst against
three; Fern,all aud a neAvtrial beas to because had notgranted

him,sufficient notice theand this cause enteredgiven special upon
record, Case,and was two.the other H.judgment against (Fern’s

28 II.27 & Car. tamen the authorityYet of this case mayquaere.)
doubted, defendants,Avellbe for where there and thewere several

evidence,asverdict to some was the court would notagainst yet
trial,a neAv said the must stand or fall in tolo.for.they verdictgrant

Morris, Case,v.Collier M. 1735. M. 23 P.Crabb’s Geo. S.Captain
evidence,Avhereone issueSo out of four was courttheagaiust

trial, issue,a new not as to that that saidonlygranted they(for
Poole,cannot but for the Avhole. Rex v. E. 1734.” Bull. N.be)

627,InP. 326. the of v. & a. 6 R.T.argument King Mawbey
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““ 326,” J.GrosePool, N. P.Bull.where counsel cited Rex v.
Bristol, whereata tried somehe remembered case years agosaid

hadseveral,of whichissue outtrial as to onea new was granted
found the evidence.”been against

Case, v.Parkera.,cases, Berrington'sThe Bond v. &Sparks
Pool, Mawbeyand v.Co.,Godin, KingRex v.Edie & a. v. E. I.

bea., Tidd, new trial cannotthus “A grantedwere condensed :& by
defendants; afornorcases, at of one severalin civil the instance of

therefore, issue outwhere oneof cause of action : Andtheonlypart
trial,evidence, a newthe court grantedof four was found agaiust

be, but for theissue, notsaid couldas for thatnot to suchonly they
** * cases, several defendantswherecriminalwhole. In

misdemeanor, and some are acquitted,at aare tried the same time for
trial as to those con-a newconvicted,and some the court may grant

victed, 819,Tidd Pr. 820.if think the convictionthey improper.”
andthem theycasesMr. Tidd’s of these together;bringsdigest

‘‘ oftrial to sev-a new oneThe cases ofbelong refusingtogether.
“defendants,” trial aa new onof jxirteral and the cases refusing

class, andaction,” of one embodyingof the of arecauseonly
idea, orstand falland mustone common they together.expressing

a in tres-trial to defendantin a newdo not follow themWe refusing
should wehave been Whywhen his codefendants acquitted.pass,

in con-a of the matterthem in a new trial onfollow partrefusing
?troversy

555, in 1812 before Mac-4 Taunt. triedIn Hutchinson v. Piper,
counts, wasevidencedonald B. were but the plaintiff’sC. there many

was nonsuitedthe fourteenth.restricted to The plaintiffultimately
reservedbut the chief baronbecause certain was notproof given,

benonsuit mustcount. It was held that thethe on thatpoint single
*' * *“ the chief baronButset aside. Mansfield Ch. J.

the tomeant, onlythe to confine plaintiffpoint,.certainly byreserving
on the same trialare to downthis one Ifcount. Heath J. they go

Gibbs,record, them? Aare to restrain J.of the same how we
the chief barontrial not a matter of Ifmotion for new is right.

ho willmove on that point only,meant to the leave toplaintiffgive
atrial be becauseIf a newhave what is grantedonly granted.

I thenonsuited the apprehendhas plaintiff,improperlyjudge
record, but thatnot theretrial the wholenew must take place upon

atocases, trial be restrained particu-in which the new maybemay
on arecoi’d, leave to move pointas if thelar of thepart judge gives

understood, thebetween anda judgeor stipulationpart only, upon
else, or if oncounsel, thehe not move on anythe that shall thing

done,not been butevidence, that hasabove thinks justicethe court
matter atthethat do more injustice large again,shall by settingthey

trial;on secondthethe to certain pointsrestrictthey partiesmay
ofthe theonhas been nonsuited misrulingbut where the plaintiff

can-between the weunless there be some parties,agreementjudges,
not confine them.

trialfor a newBuie absolute generally.”
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437,7 was “Assumpsitv.Thwaites Sainsbury, Bing. 1831,)(in
trial,theAtfor and delivered. Plea nonsold assumpsit.goods

theof thebeen of the sale andproof delivery goods,having given
was, received indefence set that the had subsequentlyup plaintiff

Hunt,exchangefull for his demand three bills of accepted by Leigh
risk, and; hadand histhat he had taken these bills on ownClarke

of them.inreleased all respectthe defendant from responsibility
aobtainedThis was the in the cause.” The plaintiffonly question

thedefendant, aside onmoved to setverdict which for theSpankie,
“ courtthat The proposedit was to the evidence.ground contrary

trial,to a but limit to the question,new to the singleinquirygrant
risk, ex-1nswhether to take the bills on ownthe hadplaintiff agreed

the from Spankie,defendantpressly any responsibility.releasing
as tocourt, its discretionthat in the exercise oftheSerjt., objected,

in thistrial, aa never restricted partynew had seldom orgranting
allowed,to be asto a and heof■way point inquiry; prayedsingle

restriction;usual, ,butto to trial withoutgo again generally,
out inwas setThe that in where the defencecourt causesobserving,

trial, confinedwould, necessarilythe on a second bepartiespleading,
trial, that itandto at the firstthe issues which were on the record

awhorewas the same course should be particularexpedient pursued
issue,the imposedline of defence had been relied on under general

a new trialdefendant, forthat the and made his rulecondition on
costs; intoabsolute ofon the terms: Payment bringingfollowing

; onthe inquirycourt the to be recovered andmoney limitingsought
tohadthe new trial to the whether thepoint, plaintiff agreedsingle

risk, fromdefendanttake on his own thethe bills expressly releasing
be oftrial canIn whether a newany responsibility. determining

issue, must bo imma-in an itone of several involvedquestionsonly
actually raised, of wereterial the other were notwhether questions

found thethe or were jury.by parties, properly byagreed,
ita., 3 B. & Ad. 372In v. Farebrother & 1832),Bernasconi (in

was incompe-certain evidence received on onewas held that point,
evidence, thatclaimedtent; theand the who had introducedparty

Lordtrial, be restrained to that point.on a the shouldnew inquiry
said,court, haveTenterden, the “Wethe ofdelivering judgment

the newcould limit the inquiry uponconsidered also whether we
555,Taunt. J.In v. 4 Gibbsto Hutchinson Piper,trial one point.

instances, a newdowu, cases of heit that in certain whichlays gives
case nowin therestrained to one Buttrial be point. particularmay

ofcouit, which arose as to the admissibilitythe thebefore objection
Theevidence, taken bill of exceptions. ap-have been bythe might

for a bill of exceptions.a new trial was substitutedforplication
case, and thea in thisNow, had been bill of exceptionsif there
received, thehad beenwore that the evidence improperlyjudgment

novo, thea deawarded venireerror could have sendingof onlycourt
trial is substi-for a newa trial: and as theto new applicationwhole

thatthat, towe think by pro-a of auologyfor bill exceptions,tuted
a trialare entitled to newthe defendants generally.”ceeding,
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ofisand the other judges, greatLord TonterdenThis ofopinion
ais, in tothere England, grantingas what objectionvalue showing

thewas said of imagineda of a case.neAVtrial on Nothing"part
wasverdict, difficultysolebut theof anatureinseparable general
newvenire, inis usedof a which notform grantingfound in.the old

from thewasthe venire separatedThe ofdifficultytrials on motion.
on motion-.trialsinto newvenire, by grantedand imported, analogy
in favor ofsomethere employed argumentsThe suggestsreasoning
athat, of of case only,a new trialin our partthe practice,conclusion

bemay granted.
a sodecision onfounded their1. Bench groundtheWhen King’s

used in thisa not proceed­as a of venireartificial and ideal difficulty
tohas some tendencytheir to refer to other objections,omissioning,

if there havecoulda of difficulties. Andscarcityshow substantial
case, the court shouldwe are unable to see whya venire in thisbeen

itsvenire sup­a ofand astute in from anybe industrious taking
in there isdifficulties, a whichand them in proceedingposed using
to andembarrassvenire, effect must bein fact no when their sole

inclined, if itbeshould ratherobstruct the course of Wejustice.
how­ devisedto the of thewere follownecessary, example judges

bean attaint avoideda of distinctions whichbyvariety mightgreat
389,3a” Bl. Com.and the verdict set to in better method.rights

from unnecessarilyTheir least restrain us bringingmay-atauthority
newa ofthe difficulties of venire into the systempresent granting

has thethe supersededtrials on motion. In practice present system
of the venire? Whylet it the difficultiesvenire. notWhy supersede

motion, unless the bya for a bill of exceptionssubstitute proceeding
to newis take the trouble introducemotion an Whyimprovement?

areand the old to beif the inconveniences defects ofmachinery,
new, andattached to the perpetuated by anology?

inflexible, is2. has ItA venire is not as been supposed. spoken
; forms, and,a but it has in the old wasof as form many practice,

used, And if theor on various occasions.actually theoretically,
were the old of writ ofrouteby exceptions,present proceeding

venire, venire,there would be no trouble in theerror and putting
for aof the record in a suitable formand every part singletryiug

ato construct venireof the case. A court has as much powerpoint
now, who the on the andas the court made first subject;precedent

allow, anti­is not to be done byit the the court to injusticeofduty
law, aisforms and record. venire not but mereof Aquated process

of the methods devised thebysubordinate of one numerouspiece
allowedfor the law. methods cannot becourt Suchadministering
to exe­to over the law which wereascendencygain they designed

forms fabricatedcute. The of a court so fettered by byidea being
administered,court, isa the law cannot bethat the ofgeneral principles

law, inThe of the whichus. principle correctingprepostero general
bad,errors, not defeatedthe isonlythe and destroyssaves good

aof venireto formwant of make anyby judicial power insignificant
638-640,a., 6 T. R.that In v. &be needed.may King Mawbey
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venire,the com't awith the difficulties of and discoveredstruggled
invented,that fotms which courts had courts could alter.

3. Another for a anew trial on of a casegranting partargument
state,in this was thefurnished Bench when held thatby theyKing’s

a new trial must wholebe of the case the to thebecause objection
evidence have takenbeen bill of and be­“might by exceptions,”
cause, error,bill of and writ andupon of reversal of theexceptions,

it was an unalterable venire would send the wholejudgment, thought
case to a new trial. Their was thedecision based on fact thatsingle

case,there ahave been venire. In the therepresent couldmight
not ahave been venire. ofWrits error and venire are abolished in
all cases ain which there bill of ch.maybe exceptions. Gen. St.*“189, sec. 9-14. thisWe statute as to theregard designed change

error,practice of in tothe court writs of and to substituteregard
for them a andmore mode of aexpeditious finalsimple obtaining

terms,decision of law at the trial thus limit­upon questions arising
the erroroccasion for writs of to those cases where theing hasparty

no Rand,to an attake time.”exception the Peebles v.opportunity
is,337,43 therefore,N. H. 342. There ano of possibleanalogy

venire to a new trial on a We need not beprevent point.single
“concerned lest should a new waswonder venireposterity why

awarded,” was, be,Bl. or it or how it could388), whyCom.(3
case,awarded on can,a in this since we neither onsingle question

motion, could,this anor on bill of leave such venireexceptions, any
for at.to wonderposterity

331,Harris,Price v. 10 was case1833) seven-Bing. (in against
teen defaulted,defendants. wereTwo and fifteen thepleaded gen-
eral issue. The entered a two,nol. as to one of theplaintiff pros,

l;and obtained a verdict the other for 900 and the verdictagainst
was in favor Theof the fifteen. moved for a new trial asplaintiff

fifteen, them,to that,five of the toon the as the wasverdictground
new trialevidence. A was one five.against of thegranted against

Tindal, J.,Ch. the opinion.delivering
Frasi, 325,&v. 1 M.Mahony wasCromp. trespass.(in 1833,)

verdict,The aobtained and theplaintiff defendant moved for a new
“trial on the of excessive The courtground intimatingdamages.”that there must be a on thatnew trial theground, plaintiff “prayed,

that the the trialnew be confined toinquiry upon that point,might
least,or at that the defendant not be allowed to themight question

on which the court the hadpoints decision been clearlythought
If,Sed in ofright. circumstances whichper Bayley, respectB.—

trial,have beoccurred at the it a ofmatter in toany partyright
trial,have a new the courts cannot confine or limit the inquiry;

where it is a matter ofonly may.indulgence they
Bule absolute for a new trial on of costs.”generally, payment

1836,)In 3K. v. N. 71C. Co. C. thereRawlings, Bing. (in

ante,Towle,& a. v.*See Fowler 524.
Reporter.
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Thefor thewere two a on both plaintiff. judgeissues and verdict
haveissue, which shouldthe secondevidence onrejected bearing

on thetrial wasreceived, and, a newbeen for that reason granted
wasissue, byThe new trialsecond but not on the first. granted

Tindal,Park, theTindal, opinionand deliveringGaselee Vaughan.
“court, therefore, to trialsaid, cause, shouldthe go againof The

has been rejected.”that issue on which the evidenceon only
759, 764,a.,In 3 N. C. (in 1837,)Morrison v. Harner & Bing.

first,thedefendants onissues, for thethere were two and a verdict
m'ovedfor the plaintiff,and for the on the second. Kelly,plaintiff

Tindal,the Ch.for a new trial on the first issue. argument,During
“ issues?J., of severalsaid, a trial on onemove for newCan youo

find no authority.and couldI remember into the point,looking
that in Bower?” repliedHow would make the record Kellyyou up
to a now trialHill, 549, sent downv. 1 the cause wasN. C.Bing.

and, 3counts, K. v. Rawlings,on oue Co.several in C.ofonly
hadwhich certain evidence71,N. on onC. that issue onlyBing.

Hill, that thedoes not showbeen v.The of Bowerrejected. report
counts, in thatbut thenew trial was on one of several judgmentonly

the state­Tindal, not controvertcase was and he diddelivered by
ment of the cases.made in to eitherby Kelly regard

Executor, 417, an of debt.Stroud, 7 & was actionStroud v. M. G.
;first, was never indebtedThe defendant that the testatrixpleaded,

hadTheadministravit. plaintiffsecondly, payment; thirdly, jplene
issue, thea on the last because'verdict. A new trial was granted

; on the first andverdict but the verdictwas the evidenceagainst
“Tindal, said,J.,issues, Withsecond was disturbed. Ch.not

case, butI entertain no doubtto of thethe firstrespect part
of thethat it it is on the jury.to rest where findingought

* * * * the on the ofpleatoWith question arisingregard
sifted, itadministravit, has not been1 think properlywhichjplene

to a new trial.”to to downseems me that the case ought go
that aauthorities defectThere is a ofclass holdinglarge English

of of a casein a a new trial partverdict cannot be bysupplied
“ action of attaint.” McKeanlose hisbecause the maythereby party

; Juries,there cited Bac. Ab.Cutler, 373,v. and authorities48 N. H.
1052; Brook,1; v. Cro.v. GibsonStra.(M.), Kynaston Mayor,

the ofthis rule hadEliz. influence practice860. How much against
“case, not know.a we do Courtsa new trial on a ofpartgranting

maxims rulesthe old andundue forevince an tenacityoccasionally
ceased;has aud some­law, themof the when the reason ofcommon

them, or haveby growntimes when new have been adoptedprinciples
with them.”time, Frenchwith are inconsistentwhichup practically

“ attaint doeswrit ofMarstin, the remehy byv. 24 H. AsN. 452.
to correct thea forhere, refusingnot not furnish reasonexist it does

L. Max.a 118,)omission writ of enquiry,of by (Broomdamages,
omission, a courtand, theinjured byof the partyupon application

writof thelaw, the abolitionas amended bythe commonuponacting
bewhich wouldaattaint, processof award writ of enquirymight —a
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was error.in which theretheto a new trial on pointsingleequivalent
* * * abolition of the writlaw, themodified byAt common

writ of andattaint, ascertained enquiry,could be byof the damages
aside; in oursettitle would not bewhich settled thethe verdict

v. Whit­unnecessary, Westa formal writ of enquirypractice, being
315; Chase 27 N. H. the314, v. Lovering,N. H. 295.)ney,

without anyto a sup­be submitted juryofquestion damages might
Cutler, N.v. 48writ, McKean H.orprocess, pleading.”plementary

374, has373, on whichwas the occasionsThat one of many375.
disinclination, theto increasein this jurisdiction,manifested abeen

“ to the form whenare foundnumber of where courtscases sticking
Marstin, N. H.24 453.v.the substance has Frenchdeparted.”

a could not bea defect in verdictcases in whichAs there were
on a writ oftrial a enquiry,a new of single pointsupplied by

attaint, in a defectthere were cases whichof the writ sobecause of
manner, because there couldin thatin a could beverdict supplied

issue,the trial of anthebe no writ of attaint. “Where jury, upon
cases, bein some sup­the omission may,omit to assess the damages,

as we are516. Delivereda Tidd Pr.writ of enquiry.”plied by
attaint, dis­we need not maintainwrit offrom all influence of the

ain ver­an omission ofit. And iftinctions founded upon damages
alone, acannotdict, a new trial on that whypointcan be cured by

in the same manner?be curedon otherdefect any point
which a newthe errors and defectsBlackstone, toafter rofering

“ trial,cure, such further whichIntrial is to says, grantingdesigned
anthe has alsocourt opportunity,is matter of sound discretion)

in thisof those defectsit fails towhich seldom improve, supplying
stated in the bytrial which were chapter; layingmode of preceding

terms as hisall suchunder equitable antagonistthe party applying,
the discov-with such asoffer to :desire and complyshall mutually

oath; of others not inteudedthe admissionof some facts uponery
books,deeds, and thepapers;the ofto be productionlitigated;

sea;witnesses, and the like.”orinfirm beyondexamination of going
terms, forthe ofHe powerBl. 390-392. puts imposing3 Com.

amendments, tifiáis, but a ofare in truth speciesfor now (whichand
his denunciationIn vehementthe sameon ground.amendment,)

amendments, “And, ifhe says,ofof the ancient practice refusing
thetrial subject juryan amendment afterthat mightit were feared

attaint, thethe con-attaint, was it to make waivingan how easyto
Bl. 411.the amendment!” 3 Com.dition of allowing

4,Machell, “was an of2 R. action trespassT.v.Edmondson
niece, serviteumthe per quodand plaintiffsfor beatingassaulting * * * as her ser­her auntlived withamisit. The niece

‘‘ the niece theaction by againstThere was another broughtvant.
* ** The defend­assault.”defendant for the samesame

in thiscould onlythat the jury give damagesant’s counsel contended
so to instructBut the court declinedcause for the loss of service.”

reason, for a new trialdefendant movedthat thethe and forjury,
““ athe Aftera to jury.” questionthe of misdirectionon ground
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enterthe wouldthe whether niecethis to counselplaintiff’sclaypat
which herself wasto the action in sheinto a rule not inproceed

the :was answered in affirmativewhichplaintiff,
said, hadAshhuest, that of this court consultedtheJ. judges

case, ofthe this and the result their opin­Aviththe rest of onjudges
was, the ofquestionion without any opinion uponpositivegiving

Lvw, An for arule to be applicationthat this discharged.ought
court,the whois an to the discretion ofnew trial application ought

a as will best auswer theto that discretion in such mannerexercise
toIt much see Avliatof does not require penetrationends justice.

is thatin the case. It certain theare the ends of justice present
the she receiv­to have some satisfaction for injuryherselfgirl ought

; action,as not the is Avheth­questioned and she consents to hertry
; for it was at thehas not been done admitted barer justice already

intothat, the she sustained could be taken consideration inif injury
aunt,the thethis action the Avliich haveby damages jurybrought

means Then does not toare no excessive. there beby appeargiven
the defendant to call on the discretion of the court toany forground

adown to be retried on technical inobjectionthis cause ofpointsend
that,all the are of asunanimouslyIrav. And com­opinionjudges

done,has there is noand substantial been reasonjustice toplete
a the toneiv trial. to over theplaintiff’sOn payundertakinggrant

action,after the ofthe costs this andneice ondeductingdamages
the not in the action inneice’s to A\hicliproceed sheundertaking
herself was plaintiff.

dischargedRule without costs.”
was unanimous of the BenchThat the and allopinion theKing’s

1787, Mansfieldother in Avhen was chief justice.judges, Higher
becannot desired.authority

Tuckwell, 607, debt,1 & an actionIn Moore v. M. G. S. of
d.,1845, 4in had a verdict for 19 s.decided the l. 9plaintiff and

Rhee, defendant, for a neAvfor the moved trial on theSerj’t., ground
misdirection,” that,it held as to one item ofof And was the plain­

s.,to the hadtiff’s claim 4 l. 5 beenjury misdirected.amounting
“said, If, however,the Tindal J.Ch. theargument, plain­During

tiff to reduced theAvillconsent the verdict amount of 4by l.being
s.—the sum to Avhich alone the misdirection5 applies think—I

thejustice Avill answered Avitkout cause down to abe neAvsending
trial.

rule, was,Shee, thatin of his insisted he as a mat-Serj’t, support
trial,a verdict theentitled to new the resultter of ofright, being

thatan of the and the eourt haderroneous direction nojudge;
ato ofto him to submit the verdict differentpower compel entering

the had found.from that which jury
Our. adv. vult.

Tindal, ofdelivered the court.now theC. J. Thisjudgment
trial,a new in a case tried before the ofa rule for theAyas judge

misdirection,court, the of and nouponsheriff’s on otherground
* * * thatNoavthe misdirection which re-only beingground.
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lat-ed to s.,a cause of action to 5 and theseparate él.amounting
cause,oncounselplaintiff’s consented to abandonshowing having

case,that sum we the sothink whole of the farjusticealtogether,
it,as we look atcan has been attained theby plaintiff’s consenting

to thereduce the sum inwhole to which suchdamages, by respect
misdirection took It was in that theplace. objected, argument,
court no tohas alter the verdict of the do notauthority Wejuiy.
alter the verdict which still remains a verdict for the withplaintiff

ofthe same amount unless the to suchconsentsdamages, plaintiff
do,alteration : all that we is to secure to the defendant the option

* * *of 14 s. 9 cl. instead the sumonly, of recovered.paying
bar,isIt not the as that,stated at the inpractice,- all cases where

misdirection,there has been a a new trial must be elejuregranted
; for,because a bill of have beenexceptions tendered where themight

done,court can see that real andclearly substantial has beenjustice
done, ;trial,or abe without themay new rule has been refused see

Machell, 4,v. Potts,Edmondson 2 T. R. and v. 1 M.C. &Twigg
R. 89.”

These authorities and others illustratemany the principlegeneral
trial,that when an error has in a thehappened party prejudiced by

it, has a to a error,correction of the but has not aright right
corrected;ato new trial if the error can be otherwise and

it can trial,when be acorrected it is stillonly new the cor-by
error, trial,of therection and not the new to which he is primarily

end;error,entitled. The correction of the is the the new atrial is
There ismeans. no rule that when there has been an errorgeneral

trial,a the it,in has a aparty prejudiced to newby legal right
He a error,trial. has ato of thecure but not to hislegal right

choice of the it,remedies. If a new trial is he receivesnecessary,
it anot because is but because it in ageneral happens,right, particu-

case, tolar be the available It is thusonly held inremedy. reserve
resort,as the last because it is more andexpensive inconvenient than

;remedies another new trial would be anunnecessary unnecessary
and an unmixed evil. That is theinjustice of thetheory common

so as a use,law. And far new trial the of itsbeyond necessitygoes
anso far it is and anunnecessary injustice unmixed evil. That is

a ofbut branch the knows,And New'-general theory. Hampshire
disastrous experience, that it is aby not mere areWe nottheory.

with an abstraction. law,The of the and alldealing theorygeneral
reason,itsits and its concur in the thatconclusionanalogies, justice,

form,a of whatever should be administeredremedy, no farther and
thanno is ato effect cure of the tonecessary error which itlonger

cured,is theWhen erroneous a isapplied. of case thepart general
of our jurisprudence do not the of theprinciples require application

to other ofremedy parts the case which needdo not it. theWhen
error,far to cure the the ofremedy the com-goes enough legal right

redress,to exhausted,is satisfiedparty and for hisplaining legal
is tomerely have the error corrected. That is anright elementary

too well is,settled to be Theprinciple questioned. questiononly
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theto princi-carryreason for refusingis sufficient■whetherthere any
be,; to in anytrial practice,a nowinto oughtpracticeple —whether

correct the errorstoanthan it is in theory, opportunitymorething
a trial.of former

inan errorthat in happeningclear correctingThe authorities are
fornecessarywhentrial, and conditionslaw termsa the will impose

aside, theverdict, if, itthe withoutof settingthe purpose saving
the errordone whenthis isAndcau be obviated.error practically

evidence, a to theor misdirectionofis an admission or rejection
4;Machell, 2 T. R.v.other Edmondsonas well as in cases.jury,

Moore, M. &607; 15Tuckwell, v.Hughes Hughes,M. &v. 1 G. S.
764; Nurse,701; v.Marshall, & Baxter15 M. W.Fletcher v.W.

; v.; 7 468 Varney,v. Johns. Whittier6 M. & G. 942 Pease Morgan,
Stevens,534; v.304; Wood, N. H. WillardN. v. 2310 H. Pierce

; other; Brown, N. H. 459 and manyv. 3424 N. H. 277 Daniels
and con­error, termsthe object,The ofcases. correction being

theto it. In presentas means accomplishditions be employedmay
case, necessary.or conditions areno terms

case,defendant, that a newthisthe in limitingIt is claimed by
under thea an of arbitrarytrial is exercise powerto point,single

onclaim is based the propositionname of discretion. Thisjudicial
is to a new-a there athat when has been mistrialthere legal right

seen,trial; is unsound. The de-and that as we haveproposition,
a correction of thea to more thanfendant has legal right nothing
case, thethat errortrial. It in thiserror of the former happens,

Therefore,a trial.cannot without new indirectly,be corrected
adefendant has a toand theconsequentially, legal rightsecondarily,

ofnew new trial of what? Upon everytrial. A ground legal
sense, theand natural de-justice,strict commonprinciple, logic,

a to than a new trial that willfendant has morelegal right nothing
error, iswhich is all the defendantcorrect the the correction of

to; thea trial is of that of casepartentitled and such new only
a trial thatIn new of of thepartwhich contains the error. granting

case, limited, is maintained inthe is not but itsdefendant’s right
limited;is the new trial it doeswidest and fullest extent. Nor not

;as all involved in the case itfirst exist a new trial of the questions
be,toand it continuesis a new trial of one question,originally

limitation, it first. The cannotwithout what is at plaintiff complain,
that, action, as athis the other ac-remedy,in by plaintiffbrought

; aand in a trial of to thetions are not tried new question, granted
defendant, a an in the former trial ofas for error thatremdey ques-
tion, that other are notthe defendant cannot complain questions

; restriction, but, is intried there is no on the eachcontrary, there
instances, an-of and ofthese an ample complete enjoyment adequate

remedy.
defendant, ofBut if a were questionsnew trial to thegranted
decided, that would bowhich have tried andbeen correctly rightly

an exercise of which the and thearbitrary plaintiff publicofpower
to newan trialwould have reason complain. unnecessarySuch

YOU. xlix. 39
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would be an and to the and theunnecessary burdenexpense plaintiff,
And if are to and thepublic. public berights disregarded, rights

considered,of the alone are it that theparlies must be remembered
verdict,awho has obtained as the otherhas as rvellparty rights

case, has asthe in thisparty. Upon general principles, plaintiff
tried,clear a to the verdict the that wereupon questionsright rightly

as the defendant has to a wasnew trial of the that wronglyquestion
tried. And when the defendant asks to the plaintiffthe court deprive

won,of the toand and to theground fairly plaintiffputlegally
another recover thelaborious and vexatious toexpensive, campaign

time,asame second it is to how suchfor the defendant showground
sus-an and can beextraordinary, unjust, demandunconscionable

it,tained. the of aOn face demand is an to despoticsuch appeal
force. A that and indis-would in the needlesspower itselfindulge
criminate destruction of which therethose of a verdict inparts costly

error, be anis no can a that wouldparalleled by destroyonly power
entire verdict in thiswithout cause. If verdictthe whole of the
case, were thedestroyed when the it is plain-whole ofnearly right,
tiff' intobe excused for a stretcheddiscretionmight reprehending

and a within reasonablearbitrary power, for restriction of itcalling
limits.

which,The maxim decidedtaken to followcourtsliterally, requires
cases, decisions, ais shown to bethe ofthousandsby overruled

a for decidedexpressionfigurative reasonableonly respectrequiring
cases. There is no nowNew thedecision ofHampshire question
under consideration. inThe of other jurisdic-the decisionsweight

taken trialtions a newin favor oftogether, preponderates decidedly
so much of a order toof case inas is to be retriedonly necessary

the errors decisionscorrect of the thoseformer trial. And if only
to,are the are applicableand of whichregarded, reasoning grounds

with, law,and author-consistent theour of remedialsystemgeneral
cases,of decided is much same conclusion.ity more in favor of the

In New wholeof thea’new trial has beenHampshire, uniformly
ofcase. And this has been andpractice the operationexpression

the acommon that a case.new trial of ofopinion could not be part
arises, asThe then what is ofquestion the common opinionweight

that oflegal On Chiefauthority. we have thequestion judgment
Denman,Justice & Fin.delivered in v. 11 Cl.O'Connell Regina,

“365-388, he,Lords,in the saidHouse of Iin 1844. quite agree,”
Parke,“wdthMr. Baron as hasto the which pre­opiniongeneral

invailed the Colt-­profession this and Mr. JusticeHeupon point.
man have both stated factthe of that as a uponexistence opinion
which no can felt,doubt be brotherentertaiued. I as learnedmy
did, when Igreat surprise argu­heard that most able and ingenious
ment which I hadhouse,was addressed to thatthe and I confess
never felt a doubt submit­the wasupon subject until that argument
ted to mind. But I tomy must add that I never had occasion give
a ájudicial or I mustprofessional consideration to the matter. And
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ofraised, of ais the Courtask, dutyis whatwhen ansuch argument
or not. Notthe doubt is well foundedError? To whetherconsider
it is so deci­indeedunlessto be run with mereby authority,away

of lawinbut to see whether pointas to rid of the doubt:sive get
lords,Mywhich is entertained.there is for the doubtlegal ground
courta case in thetothis is no He then referredunusual practice.”
dicta,overrule, theto notof in it waswhich proposedexchequer,

of Westmin­the of learnedthe fancies the frequentersimpressions,
Hall, cases, of fiftya nearperiodster but decided throughrunning

all textdown theand laid byin numerousyears, reports,appearing
examinationawriters. Mr. on particularI believe Justice Bayley,

error; Averecases, in theyof them foundedclearlythose thought
year,in his first judicialtraced to a dictum uttered Lord Mansfieldby
; andto be untenableAvhich Mr. Justice Bayleydictum Avasheld by

thepronouncednoble and learned friendmy Lyndhurst)(Lord
court, of thesehis theunanimous authorityofjudgment denying

cases, and them all.”overruling
Millis, 10in v. Cl.QueenAfter to a similar course takenreferring

“ lords,Noav, that534,& afterPin. Lord Denman continued : my
we notarefollowedwhich indeed many precedents,proceeding,

bound and reasonsto a full examination of the uponmake grounds
asked atwhich the Avhichwehave founded themay opinionjudges

case, thattheir venture to sayhands ? done so in this I mustHaving
thatI no wonder themy has its object.surprise changed longer

law, but that suchshould been taken to theobjection have supposed
itshould to be the law. I am convinced thathave been supposed

*** * *never This wholehas the laAV.been
Mansfield,doctrine of Lord twicehas arisen a remarkupon single

* * * Lord Mans-It is clear that thisrepeated. (ofopinion
terms, has the notion Avhichtaken infield) up engenderedgeneral

has been in Hall. Severaluniversally judges,Westminsterprevalent
situations,and and in havemany expressedbarristers persons high

terms,the same in the have takentheysame and foropinion general
toit And I am taketemptedthat be so stated.trulygranted might

this a of thatof thatopportunity portion legal opin-observing, large
laAv,ion the ofwhich has for falls Avith descriptioncurrentpassed

‘ law a table of propositionstaken for If statisticalgranted.’ legal
‘ statute,’out,should be and the first headed law bydrawn column

‘ ’; column,a under theand the thirdsecond law decisionby heading
‘ asof as much matter bothlaw taken for Avould comprisegranted,’

truth,Avhen, we arethe others combined. But in ofpursuit oblig-
law, hased to the it is and oftenthe of plain,investigate grounds

andbeen that the mere statement re-recentproved by experience,
doctrine, the ofstatement a mere of cantilenaof repetition—the

law, toit traced some com-make it unless can belawyers, —cannot
it to clear n-and if be irreconcilable somepetent authority, legal pri

ciple.”
mustIf Lord Denman’s estimate of common weopinion,we adopt
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hold case;that a new trial can of a abe of commonfor thepart
opinion to the cannot be traced tocontrary, any authority,competent
and is irreconcilable to the clear of errorsprinciplelegal correcting
by no more than isdestroying it is set­Andpractically necessary.
tled decisions,theby of New that Lord Den-­authority Hampshire
man’s estimate of the of common is rule in thistheweight opinion,
state. When Smith,we recall the inestimable labors of Chief Justice
who found ofthe law New in administra­Hampshire, andpractice
tion, chaos,a and-who itleft an and scien­comparatively organized
tific system, we cannot thatdoubt if the now toquestion presented
us, had been to thatpointedly propounded he would havejurist,great
settled it ratherupon than the ofprinciple upon prevailing opinion
his day. cases,And when we recall the series of revolu­leading
tionary in but conservativeprecedent in v.like Brittonprinciple,
Turner, 481; State,6 N. H. v.Pierce N. H. point13 536 the(on
of not thejuries of law in criminal v.being judges Berrycases),
Osborn, ; Barllett, ;28 N. H. v.279 State 43 N. H. 224 Bassett v.

Co., ; 364,S. M. 43 N. H. 569 v.State 48 N. H. andSquires,
others,many in which the of Chief has beenexample Justice Smith

time,followed to the our course .is cleared allpresent difficulty.of
648,Stone,v. counsel,In 1 EastKing in(in argument,1801,)

decision,cited a certain Lord that thehaving Kenyon, premising
“a Justice, said,decision followed in Burn’s 1precedent am very

that that was ever in me. Isorry acquiesced by have often thought
since, that there is sound sense in what was once said the lateby

aLord C. that the sooner badJ. Eyre, was rid ofprecedent gotten
the better.” That of Lordobservation exhibits theKenyon spirit
that has in New law.prevailed Hallgenerally Hampshire v. Chaf­

227, 228; Co.,14 N. H. v. LumberTenney 43 N. H. 351.fee,
Rastall, 757,R.And his remark in v. 4 T.Wilson that1792,)(in

“ c..urt,”the of the court forms the law of the inpractice applies,
case,this Newtjieto Hampshire practice of tocontrolling adhering

rather than a commonprinciple,indisputable legal opinion adopted
whenand inherited Avithout in this the resto­investigation, (as case)

toof its place,ration sound Avillnot have a restro­principle rightful
and titles andefleet founded on the com­pective unjust upon rights

mon opinion.
afind that the of errors newbyWe correction trial so muchof of

in order errors,the as must be retried toonlycase correct thefairly
is consistent with established thatprinciples; the oflegal system

it;andremedies is without that itincomplete andincongruouslegal
is findWe that it so asufficiently by authority. issupported plainly
reasonable, convenient, and of ajust familiarnecessary application

rule, been,that it mustand be aselementary fromregarded having
“Avhich, time,”of huva the common inthe ofpart processbegiunig,

‘ areceived nothas the ofperfection,greater by changegradually
law, as some have but thethe common ofbythought,” performance

“the mistakesthe of of formerjudicial duty rectifying ages,” (1
atwhich we are notHale P. to andlibertyC. duty24,) neglect,—a
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ourknow thatsatisfaction toit is aof which greatthein discharge
our successors.be corrected bymistakes can

aside,views, is not bow setverdictthese theaccordance withIn
former trial of whichin theof the questiona trial isbut new granted

trial,new deter-the willaterror. The justice presidingthere was
in order to correcttryof the necessarymine how much it is tocase

trial,does this new therethat If the defendant not desireerror.
will be on the verdict.judgment


