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E. H. versus N. Brackett.Mahurin Adino

officer, a given,An case where bail had been returnedhaving an execution in
ofto the bail but omitted to a return non estgiventhat he had notice make

principal permittedwas held mightas to the that the officer beinventus —it
return, return of non inhis and insert a inventusto amend est order to

bail.charge the
bail, placeitIn is no defence that the name and ofagainstscire abodefacias

upon the theagainstof the bail were not endorsed execution which issued
principal.

This scire out on the January,was a sued 25thfacias
1828, Batehelder,as ofdefendant,the bail Jamesagainst

here,of pleasto the court commonand returnablejunior,
term, 1828. of theJulyMarch At the term common

of1828, was in favor the de-pleas, renderedjudgment
tofendant, from the plaintiff appealedwhich judgment

court.thig
of theThe cause was submitted to the decision court

facts.the followingupon
Batehelder, in aThe defendant became bail for suit

him Mahurin in whichby judgment wasbrought against
ofMahurin,in in the commonrendered favor of court

1827,term, debt,March and $9,54forpleas, $84,76
on returna-costs. An execution issued that judgment,
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court, 1827, at whichMalm™ saidtheJuly ofble at termthe
same,had thewhothe officerbyit was returnedtermBrackett,

-- bail,to thehad beendue notice givena return that
nonestinventus.a return ofbut without

1828,here,pleasof the commonthe termAt March
return, andamend hisofficer toleave was to thegiven
inventuswasa of nonestleave,pursuancein of such return

17, 1827.Julyofofficer, the datemade the underby
asprincipal,thewhich issued againstThe execution

ofnot, time,at residenceaforesaid, any any placehad
bail endorsed thereon.of the

facts, the courtthat, if the aboveuponIt was agreed,
to re-was entitledshould plaintiffbe of that theopinion

defaulted, otherwise thecover, the defendant should be
to become nonsuit.plaintiff

for plaintiff.theShecife,
Bell, the defendant.for

opinionThe of the court was delivered by
C. J.RichardsoN, of the in thisquestions case,One

is, is defect,whether the bail thedischarged by which
uponwas in the officer’sreturn the executionoriginally

?the The return has beenprincipal amendedagainst
cured,andin the court the defect so that thebelow,

is now in due form. But still the questionreturn is
raised, thewhether bail is not discharged, notwithstand­

? It isthe amendment toing unnecessary enquire,
thewhat would have been effect of the amendment, had

init been theimproperly permitted court of common
; that,because we are ofpleas opinion, under the cir­

itcumstances, was fit and thatproper, the amendment
Leavebe made. to amend isshould orgranted, with­

held, by courts in the exercise of a sound discretion.
stand, in this onrespect,Bail the same asground, other

cases,There are in which anpersons. amendment will
be topermitted,not ofthe bail.prejudice Thus in Mor­

rell v. 12 256,Johns. leavePixley, to amend a bail piece
refused,was bowingthe beenbail prevented from surren-
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Maharkwasmistake, which soughtthethe principal bydering
But, Brackett,defectsgeneral,the inbyto be cured amendment.

bail, may be amend­in which relate tothe proceedings,
;v.206,1 Christie Walkered, as in other cases. Bing.

221,1 v. Calote.Taunt. Mann
case, indicates,We see in this which that thenothing

been,situation, would haveis in than hehail worseany
; opin-and are ofhad correctthe return been originally

ion, to avail himself ofthat he be permittedcannot now
defect, return,any in the beforewhich have existedmay

it was amended.
defendant,It inhas partbeen on the of theargued,

case,this make noncstthat the to the return ofomission
inventus, bail,the his depend-becausedischarged liability
ed aupon such return. But the of bail isliability found-
ed, return, uponnot the but the aupon breach of con-
tract, that the shallprincipal not avoid. It is true that

return,bail be without acannot suchcharged but this
is the statute has abecause made return the ad-only

Themissible evidence of the avoidance. omission to
then, case,return,make the in this left no defect in the

bail,of the of the but aliabilityessential defectgrounds
think,in And theproof.the we officer was properly

permitted in the to thissupplycourt below defect anby
amendment of his return.

question, is,Another in this case,raised whether it was
innecessary, bail,theorder to that namehis andcharge

of abode have onplace should been endorsed the execu-
?tion the Thisagainst principal question seems to have

been raised under the that thesupposition, statute re-
quires the name and place of residence of the bail to

endorsedbe theupon execution which issues against
;the Butprincipal. this is not the case the statute of

23, 1818, 2, enacted,June section “that the cred-
initor any civil action to theintending bail incharge
action,such shall deliver his to anexecution officerwith

names,the name or or of of theplace places residence
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Mahurin orperson persons action,”who bail in &c.became such
v.

In practice, we have no has to en-doubt it been usualBrackett.

dorse the ofname and residence bailplace uponof the
this,requirethe execution. But the doesstatute not

ofand we see no name and residencewhy,reason if the
itthe bail a paper,be handed to the officer on separate

would as the execution.uponnot be as if endorsedwell
it us, that,And had failedseems to if the plaintiffeven

statute,theto ofaltogether requisitionwith thiscomply
bail,it would furnish provi-no theof defence toground

ded the thenotice,officer him which statutegave the
requires beto given.

theplaintiff.Judgment for


