CASES
ARGUED AND DETERMINED

IN THE

SUPERIOR COURT OF JUDICATURE.

FOR

THE COUNTY OF ROCKINGHAM, AUGUST TERM,

A. D. 1826.

Samuvrr WHIDDEN versus JoNaTHAN DRAKE
and the Town~ or PorsmourH, his Trustee.

Under the statute of July 2, 1825, process of foreign attachment may be main-
tained against a town.

AssuMpsIT on a promissory note made by Drake, dated
October 24, 1825, for #60, payable to the plaintiff. It
was agreed, on the part of Drake, that he was justly in-
debted to the plaintiff in the amount of the note. Andit
was also agreed, on the part of the town of Portsmouth,
that on the day when the writ was served, the town was
indebted to Drake; and it was further agreed, that if
the court should be of opinion that a town could be held
as a trustee, judgment should be rendered in favor of the
plaintiff for the amount due from the town to Drake.

C. W. Cutter, for the town of Portsmouth.

The question is, whether towns are liable to be sum-
moned as trustees under the statute of 1825, chap. 68,
seetion 2 ¢ We contend, that towns are not gorporations
within the meaning of that statute.. They are bodies
politic, with limited powers given by public statutes for
purposes purely public, and are only quasi corporations.
13 Mass. Rep. 280 & 198 ; 9 ditte; 250.
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Towns being only corporations sub modo, are not nec-
essarily embraced by the terms of the statute, and the
provisions of the statute indicate an intention that only
corporations, differing widely in their nature from towns,
should be held as trustees. It is enacted, that * said corpo-
ration or body politic may be required to disclose on oath
by the cashier, oragent, or person conducting the concerns
of such corporation.” Towns have no cashier. The only
business of town agentsis to conduct lawsuits. Nor is there
any person who can be said to conduct the affairs of the
town. The various affairs of these bodies politic are con-
ducted by various appropriate officers, each of whom may
contract debts on account of the town. Who then is to make
the disclosure on oath ? The town officer who contracted
the debt, may be out of office before the suit is brought.
Can the town be discharged until all its officers have been
examined ? Or may it be discharged upon the dis-
closure of some particular officer ? If the disclosure of
some particular officer is suflicient, how is that officer to
be designated ¢ There may be a just debt due from the
town and many of the town officers have no knowledge
of it. Indeed, there may be such a debt contracted by a
person who has since gone out of office, and none of the
existing town officers have any knowledge of it. Can
the oath of a person who was formerly in office be re-
ceived in such a case ?

There is another difficulty. The various town officers
are not only constantly contracting debts separately on
behalf of the town, but they are constantly paying them
separately. Now suppose that after the writ is served
upon the proper officer, another officer who contracted
the debt pays it without notice of the suit—what is to be’
done in such a case ? Is the town, notwithstanding the
payment, to be held as trustee ?

It is very manifest, that great inconvenience and mis-
chief must result from subjecting to this process a public
corporation, whose affairs are conducted by various offi-
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cers acting in its different concerns in distinet and sepa- Whidden

rate capacities. It is algo clear, that many difficulties
must occur in giving effect to the law in such cases. We
therefore trust that the town will, in this case, be dis-
charged,

Hackett, for the plaintiff.

The opinion of the court was delivered by Ricuarp-
sow, C. J. :

The statute of July 2, 1825, provides, ¢ that when
any corporation or body politic within this state shall be
possessed of any money, goods, chattels, rights or cred-
its of any debtor, such corporation or body politic may
be summened as the trustee of such debtor, &e. and said
corporation or body politie may be required to disclose
on oath by the cashier, or agent, or person conducting
the concerns of such corporation,” and the question in
this case, iz, whether towns can, under this clauge in the
statute, be legally summoned as trustees of debtors ?

{t is very clear, that towns are within the letter of the
statute. They are certainly corporations. But there
are many cases in the books, where what was clearly
within the letter, has been held not to be within the in-
tent and meaning of a statute. There are, also, other
cases where what was not within the letter has been
held to be within the equity, of a statute. Thus the
letter of statutes has been enlarged or restrained accord-
ing to the true intent and meaning of the makers of the
law.

It has been argued, in this case, that, as the person
designated in the statute, by whom the corporation may
be required to disclose, is {he cashier, or agent, or person
conducting its concerns, a designation understood in
common parlance to apply to one who conducts the af-
fairs of a private corporation ; this affords a strong ground
to presume that private corporations alone were in the
contemplation of the legislature, and that the statute
was intended to be confined in its operation to such corpo-
rations.  We have attentively examined this argument.

o.
Drake.
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‘It mugt be conceded to be a sound rule of construc-
tion, that to find the true meaning of a statute, every
part must-be examined and considered ; and that nothing
is more common, than to find a broad general expression
in one clause of a statute, limited and restrained by par-
ticular expressions in other clauses, indicating an inten-
tion-of the legislature that the general expression shall
be considered in a limited sense.

- We haveno-doubt, that it must be conceded in thls
ease, that: the terms by which those,who may be re-
quired to disclose; are designated in the statute; are all
such as are commonly used to denote persons who con-
duct the aflairs of private corporations, and some of them
are - exclusively appropriated to denote such persons.
But there are:-other terms used, which may be under-
stood “in their common acceptation, to apply to the of-
ficers of a public corporation. Thus, by ¢ the person
conducting the concerns of such corporation,” we may
well enough understand a town officer to be intended.
It 'must also -be conceded, that the terms used in this
clause of the statute, ‘“cashier, or agent, or person con-
ducting the concerns of such corporation,” seem to be
particularly applicable to corporations, whose concerns
are managed by one general agent, and that the affairs
of ‘a town cannot belegally so managed. Town officers
derive theirauthority from general laws'; and the powers
and duties of each officer and of each class of officers are
prescribed by statute, and are in their nature entirely
distinet and separate. The selectmen move and act in
one sphere, the surveyors of highways in another, and

- so of the rest. If, then, the statute required that a cor-

poration summoned as a trustee should at all events dis-
close by a general agent conducting all its aflairs, it
would have been an argument perfectly conclusive, that
towns could not have been intended by the legislature.
But in the first place, we think the circumstance, that
the statute enumerates the persons who may be required
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to digclose in the singular number, “the cashier, or Whidden

agent, or person conducting the affairs,” is not a’'suffi-

cient reason why we: should held that the*diselosure 7

must be made by a general agent. It is' much too slight
a foundation for  such-a construction. It is, in our opin-
ion, a'much more reasonable -and natural construction,
to hold that the intent of the statute was, that any of-
ficer, or agent of the corporation who might be supposed
to be acquainted with the state of the accounts between
the debtor and the corporation, might be required to dig-
close.  Forsuch a provision we can see a good reason ;
but no reason is perceived why the legislature should
have intended to confine the disclosure to a general agent.
It:seems to us, thatthe object of this clause in‘the statute
was to give to the plaintiff in the cause, the right to have
a disclosure on oath of any officer or agent of the corpo-
ration whom he might designate, and to whose con-
science he might choose to appeal. When the plaintiff
elects to have a disclosure, we have no doubt he must
designate the person whose disclosure he requires, and
pray that such person may be held to disclose. It is,
therefore, manifest; that a disclosure may be as conveni-
ently made on behalf of a town, as of any other corpo-
ration. i ' ,

In the next place, the statute has not made it'neces-
sary, that there should be any disclosure at all. - The
language is, “and said corporation or body politic may
be required to disclose on oath,” &e. and not shall be re-
quired. It is at the election of the plaintiff to have a dis-
closure, or not. He may try the question whether the
corporation has any goods or effects of the debtor by a
jury, if he choose. If; then, the statute had, in eéxpress
‘terms, declared that the corporation might be required

" to disclose by a general agent, it would -be an argument

of very little weight to show that the intent was 'that a
corporation which had no such agent, should not be sum-
moned as a trustee. . A much more natural and reasona-
3
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thdden ble construction of such a.clause would have been; that

D;ake;

it was merely intended to give the benefit of a disclosure

= in all: cases where there might happen to be such an

agent, and not to restrict the operation of the statute to

“gorporations which had a general agent.

- We have, therefore, no ‘hesitation in saying that we
see nothing in this clause of the statute which can war-

rant-us.in.supposing: that the word. corporation, in the

other clause,. was intended to be used in a: limited. sense
to denote private corporations. :
sAnetherargument used by counsel.in thlS case to show
ftha_t,,the legislature could not have intended to subject
towns to this process, is drawn from the inconveniences
which it seems to be supposed must inevitably-arise from

it... It is said that the officers of towns are not only con-

stantly contracting debts on behalf of towns, but con-
stantly paying them, and it is asked, what is to be done
if- after the writ is served on one -officer, another, with-
out.notice, pays on. behalf of the town what is due to

the debtor ? It is only necessary at this time, to say,

that the proper occasion to settle-that question will be
when it shall arise in some case: . But it may be remark-
ed, that it is a guestion:which may.arise as well when
the process is against a private corporation or an individ-
val, as: when against a town, Thus it may be.a question,

whatis to be done in a case whete process has been
.served upon an individual as a trustee, who had previ-
ously ordered the money to he paid to the principal, by

an agent, and the agent, after the service of the process,

but before the order to pay could be countermanded, has
paid the money over to the principal ? But it does not
seem 1o us that such a question could, in any case, create
: kany-embarrassment Principles that would do complete
Jjustice we have no doubt might be found to govern such *
a-ease. . And even if a public corporation alone. might

be placed in that predicament by this process, we should
not consider that circumstance as entitled to-have any
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weightin settling the question, whether:the legislature Whldden
intended this statute should embrace such a corporation. Drake‘f

‘We are aware that inconveniences may be experienced
from siibjecting towns to this process.” But it does not
seem to us that the inconveniences will be any. greater
in‘the case'of towns, thanof any other kmd of corpo-
ration. : S

And, on the whole, as towns are within' the letter of
the statute, and no sound reason is discovered why they
should not be considered as within the nreaning of the
statute, we are of opinion that the town of Portsmauth
nmust be adjudged as s trustee in this-case.

dﬁé 5-%
W. H. Y. Hacgerr versus V. Pregerine.

An attachment of goods is not to be considered as épse facto dissolved by the
lapse of thirty days after the end of the term when the defendant was de-
faulted, although no continuance of the cause was ordered ; but a court may
in its discretion order the canse to be brought forward at a Ctubsequent term,
in order to save the attachrhént:

And in such a case, a release of the -attuchment 1s a good consideration for s
promissory. note.

AssumpsiT upon a note, dated February 21, 1827, {or~
$88,59, and payable to the plaintiff on demand

The ¢ause was tried here upon the general issuedt
February term, 1828, when it appeared in evidence; that
Hackett, as the attorney of J. Brown, commenced an
action in Brown’s name against E. F. Rollins;-and eaused
the goods of Rollins to be attached by virtue of the writ;
and the defendant gave to the officer, who made ‘the at-
tachment, a written promise to deliver the goods; so'at-
tached, to the officer, on demand. The writ, on which
the attachment was made, was returnable at the cotrt
of common pleas in Strafford county, January term; 1827,
where the action was entered and defaulted.  ‘The said
term of*the common pleas ended on the t¥th January;




