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weightin settling the question, whether:the legislature Whldden
intended this statute should embrace such a corporation. Drake‘f

‘We are aware that inconveniences may be experienced
from siibjecting towns to this process.” But it does not
seem to us that the inconveniences will be any. greater
in‘the case'of towns, thanof any other kmd of corpo-
ration. : S

And, on the whole, as towns are within' the letter of
the statute, and no sound reason is discovered why they
should not be considered as within the nreaning of the
statute, we are of opinion that the town of Portsmauth
nmust be adjudged as s trustee in this-case.

dﬁé 5-%
W. H. Y. Hacgerr versus V. Pregerine.

An attachment of goods is not to be considered as épse facto dissolved by the
lapse of thirty days after the end of the term when the defendant was de-
faulted, although no continuance of the cause was ordered ; but a court may
in its discretion order the canse to be brought forward at a Ctubsequent term,
in order to save the attachrhént:

And in such a case, a release of the -attuchment 1s a good consideration for s
promissory. note.

AssumpsiT upon a note, dated February 21, 1827, {or~
$88,59, and payable to the plaintiff on demand

The ¢ause was tried here upon the general issuedt
February term, 1828, when it appeared in evidence; that
Hackett, as the attorney of J. Brown, commenced an
action in Brown’s name against E. F. Rollins;-and eaused
the goods of Rollins to be attached by virtue of the writ;
and the defendant gave to the officer, who made ‘the at-
tachment, a written promise to deliver the goods; so'at-
tached, to the officer, on demand. The writ, on which
the attachment was made, was returnable at the cotrt
of common pleas in Strafford county, January term; 1827,
where the action was entered and defaulted.  ‘The said
term of*the common pleas ended on the t¥th January;
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1827.: The note on which  the suit against Rollins was
founded having been lost, or destroyed, Hackett was un-
ble to obtain an execution. . But onthe 21st February,
%;-Rolling having absconded, the defendant applied

to the officer for his written promise, given as aforesaid,
which the officer refused to give up, unless the defendant
would pay the debt.. He consented to do this, and gave
this-note for that purpese. -The defendant, in a conver-
sation with.the officer; two.or-three days before the note
was given; was-informed that he was still liable... When
the note was given, the officer .tald . the defendant, that
he had not received the execution, and that he supposed
the action was .continued.. The property which was at-
tached asaforesaidyalways remained in the possession

‘of Rollins; who died some time in February or March,

1827... 'Fhe loss of the said note, given by Rollins. to
Brown, Was not known to the defendant, when this note
was givens: : :

A verdict was taken, by consent, for the defendant sub-
Ject to the opinion of the court upon the foregoing case.

8. D. Bell, for the plaintiff; contended, that the offi-
eer from whom the. defendant derived his information in
relation to the state of the action, Brown v. Rollins, stated
his own belief truly, and the reasons of that belief; so
that, if the defendant gave this note under any errone-
ous impression, the mistake was common -to. both par-
ties, and no blame was justly to be imputed to the
plaintiff. .

- But:the facts of that case were preclsely, as they were
supposed:to-be by the officer. The action was still pend-
ing regularly in court, and the liability of this defendant
upon his contract with the officer continued.

“The loss of the note in no degree aflected the rights of
the parties... The plaintiff might have preved  its loss;
and given secondary evidence of its contents. 1 N. H.
Rep.192; 5 Mass. Rep. 103; 1 Caine’s Cases, 27 ; 10
Johns. Rep. 368,374 ; 12 ditto, 192 ; 16 ditto,193 ; Peake’s

"Ev. 96 ; Phillip’s Ev. 346 ; 1 Starkie’s Ev. 349, 354,
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The-action was defaulgted, but nojudgment was enter-
ed ; because, the case states; no execution could. be .ob-
tained for want of the note. . An. execution might have
been obtained of eourse, if there had been a judgment.
The liability of this defendant was not then discharged
by the lapse of thirty days after the court.

I the defendant was discharged at. all, it must have
heen by the fact, that the court adjourned without there
having been any further proceedings in the action, after
the entry of-the default. But this fact is wholly imma-
terial, unless it had the effect to'put an end to the action,
so-that the plaintiff could in no- event have obtained a
judgment ; because property attached is holden, until
thirty days after a judgment in favor of the plaintiff, or
until a judgment is rendered in favor of the defendant,
on which they may respectively have execution..

But it is believed, that the. practice of the courts in
this state has alwaysbeen, that when any action remains
undisposed of at the close of the court in any stage of
the proceedings, it is a matter of course, that it should
be brought forward, or, in other words, continued. That
this has been the practice, an appeal.is confidently made
to the recollection of the court. .And it is maitter of fre-
quent occurrence, that the court order aections to be

brought forward, where, from any cause, a continuance.

was omitted. to be entered. 1 Pick. 215, Winslow v.
Hathowaey,

The rule adopted by this court at February term,
1826, in the county of ‘Strafford, affords irresistible ewvi-
dence, that such was the practice of thig court ; sinee it
provides that no entry of a continuance shall be made
after a default, except by order of court.  It.alse pro-
vides a new entry, unknown to the common lawsand the
former practice of the court, for putting an end to those
cases on the docket, ¢ dismissed by order. of court.”’. It is
apparent, that, if a continuance by former wusage could
not be entered in such a case, and, if a default without

21
Hackett.

w
Pickering.
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judgment putan end to the action, the rule was wholly

Piékermé: nﬁgafﬂfy ‘and superfluous. * This rule was neveér adopted

by the court of common: pleas.” The” practice” ‘of ‘that
court continues to be the samc as ﬂle former pracnce of
the superior gourt. SRR R RS

The practice of this court fdrmerly;«f‘and the present
practice of the common pleas, are in exact conformity to
the practice of ‘the common law courts in England. ~Al-
though thére may have been no proceedings ina cause
for several terms, the proceedings mwy be recommenced
by giving notice to the other party. “Tidd’s Prac: 696
2 Salk. 645, Hutchell v. Griffiths ; ditto, 650 , Lazier v. Dyer.
And in-such 4 cage; the” court “on ‘motion will- eniter-up
judgﬁiéfft;“ “Cro.” Eliz. 145, 215, Damport v. Thatcher.
Contintiances are deemed matters of course, which may
be entered at any tifnie, butare not in fact entered, until
the misking up “of judgment. ' Tidd’s Pr. 92, 626 ; 6 D.
& E.618; Bates v Jenkinson ; 2 Sid. 53, 607 8 DL & 1. 662,
Smith'v: Bower; 2 Wilson, 203, Wilkes v. Wood ; 6 D. &
E. 257, Humble v. Bland 5 Salk. 179, Curluis v. Padley.

“No advantage could ever have been taken of the want
of"aicdﬁtiﬁuénce after a default, except by writ of error,
heeause the defendant has o day in court. Tidd’s Prac:
796 5 1 Strange, 267 ; 2 ditto, 1117. And the appear-
ance ‘of ‘the party ‘cares” any discontinuancs; 'if “affer’
verdict; by statute; 32 H. 8, €. 80 Tidd’s Pr. 83536 D
&K 2565, Humble v. Bland ; 1 Salk. 177, Walwyn v: ;Sm?th
4'NMod. 86, 8. C. ; and aftcx'a deiauli, by the statute, 4
Ann, .16,

8o that the appearance of the plaintiff would have
cured any imagined want of a contindance, since he is
the only party, to whom day is ever” g:vcn ‘after'a de‘
fault Cro. Eliz. 144, Mathew v. Hassal. ‘

But if the case of Brown v. Rollins had oceurred in thlb
court, and even if the entry ‘“dismissed by order of “cout”
had”beén" made, it was by the'térms of the rulein the
power of the cotirt upon application to grant further time
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" to entepup judgment,if they were satisfied that the jus-
tice of the case required it,and for that purpose io.re-
store it to its place upon the docket.

But whatever may be the opinionof the court-upon these
questions, the surrender of a doubtful claim, or even ,Qf
a right to prosecute a suit.depending for its suecess upon
an application to the discretion of -the court; would be.a
sufficient consideration for the note on which this action
is brought. The surrender to the defendant of his con-
tract to deliver the property attached, was. precisely
equivalent to a release, whichis a good eonsideration.
Whether the plaintifi’s claim. in point of law was good or
bad, the defendant chose to make a compromise with him,

“and it is now too late to make a question as‘to the good-
ness of his speculation. Chitty’s Contracts, 10; 5.B. &
A. 117 ; 2 Moore, 406 5 8 Taunt. 354.

Goodrich, for the defendant.

The opinion of the court was delivered by

Ricuarpson, C. J.  There is no pretence upon the
case stated, that the note was obtained by any fraud er
misrepresentation, which ean render the coniract void.
The defendant was told, that he was still liable, and that
the action was continued.. Buft it does not appear that
the officer who told him this, had any reason.to.suppose
that what he stated was false, or that.he made the state-
ment with an intent to deceive. If there was any mis-
representation, it does not appear to have been made
wilfully, for the purpose of deceiving. We therefere
think, that the defendant is not entitled to retain the ver-

~ diet on this ground.

But it is eontended, that at the tlme when thls noie
was made, the attachment was dissolved, and that there-
fore the note was given without any consideration. . If
this ground of defence be well founded in fact, it-is a de-
cisive answer fo the action. It therefore becomes nec-
essary to consider, what was the situation of the aection,
Brown v, Rollins, at the time this note was made 2. .

2

Hackett
2.
Pickering,
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It appears by the case stated, thatat that -

‘ Pm},ermg thdn thirty ‘days had elapsed aftérthe'end of ihe term,

when that action was defaulted. = But the language of
the statute is, **all ‘goods or estate attached to'res-
pond the judgment that may be given in: any suit shall
tiot be released, or discharged from such attachment un-
1il the expiration of thirty days next after the rendering
of such judgment, on'which the plaintiff may have execu-
tion or until  judgment be rendereéd thereon for the'de-"
fendant; upon which he may have execution against the
plaintiff”” It does not appear, that judgment has ever
heen rendered in‘the actmn Brown v. Rgllms 3 for a de-
fault is not a judement. SR
It is a common practice both in this court and in'the

‘court of commion pleas, to dontinue actions for judgment

after a defaunlt for the purpose of saving an attachment.
This is often necessary, where there are several attach-
ments upon the ‘same ‘property. In such a case, if he,
who hags the first attachment, cannot obtain judgment,
those, whose attachments are subsequent, are compelled,
in case of a default; to'move that their actions be contin-
ued for judgment. '

When a'default ‘has been entered in any action, the
plaintiff may, if no continuance has been ordered, take
judgment at any time afterwards as of the term, when
the default was entered. But if judgment be thus taken
more than thirty days after the end of such term, any
aéta‘chment, which ‘may have been made by virtue of
the original writ, will be ipso facto dissolved.

And there are cases, in which this court; and we sup-
pose ‘the practice isthe same in the courtof common
pleas, permits actions, in which defaults have been en-
tered without continuances to be brought forward upon
the docket, at subsequent terms in order to save attach-
ments: Such permission, is, however, by “no“means a
matter of ‘course.” Unless the application for the purpose
be promptly made at the next term and upon the most
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satisfactory grounds, the permission will not be granted, -
or at least will not be granted without so restrieting it,
that it shall not be to the prejudice of third persons.
In this-case it is stated, that judgment could notbe
taken in the case of Brown v. Rollins, by reason of the
loss of the nete; on -which:that action was founded.
When the loss of the note was. firgt discovered, is-not
stated. But it seems the loss must have been first dis-
covered after the court of .common pleas adjourned; oth-
erwise judgment might have been renderedby the court,
notwithstanding the loss of the note. . Aceording to our
practice, judgment cannot be taken by default in an ac-
tion upon a promissory note without filing the note with
the clerk, or, in case of the loss of the note, procuring o
particular order of the court for judgment. - The only
method, by which the attachment in that case could be
saved then, was by an application to the court at the
next term to bring the action forward upon the docket.
And so far as the facts are now disclosed in this case it
seems to have been a proper case for such an application,
and we think it may be reasonably presumed, that such
an application, had it been duly made, would have been
successful. e : .
The cxrcumstance that Roihns dled soon after the term ,
when the action was defanlted; does not vary the law of
the case. DBecausc it is provided by statute that, ¢ e
cases where any party shall die, and the cause of actmn,
doth survive and is prosceuted by or against the execu-
tors+or “administrators, the attachment made on the ori-
ginal writ shall be and remain good in the same manner
ag though such party had not died.”. Natwnhshandmw
the death of Ro:;lhns, the action might have been, bzought
forward and he attachment saved. "( Ma&s Rep. 254,
Roskuood v, 4 -
1f Rollin haddxed and his estate had been represent-
ed as insolvent to the judge of probate, and had been
decreed to be administered in the solvent course before :
4 o
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~ the time when this note was given, in that case
have been worthy of consideration whether: the attach-
nent must not be considered as thereby dissolved and
1he note as given without consideration. Butit does not
appear even that he was dead at that ume, and weare of
opinion that the attachment cannot be cens:tdered as then
issolved and that the giving up of the

the defendant was, under the circumstances, a suffi-

cient consideration to sustain this note. o

‘ EB NEALEY verws M. Crniey.

‘C bemn' m pnson on an exeeunon issued in favor of N. and having the liberty
of the prisoni yard, N. wrote on the back of the prison bond a certificate that
he exom_}kiatked the sureties from. all liability. But the certificate was not
unde,r seal and was withqut consideration, Tmrediately afterwards C. escap-
ed and wént at Tuge, without the prison limits,~it was held that the certificate
was not sufﬁeient evidence to show the assent of N. to the escape.

Dusr upon a Judgment of this court here at September
term, 1822, for $93,97 debt, and 15, 68 costs.
- The defendant pleaded in bar that, on the 14th No-
vember, 1822, execution issued on the: said judgment, by
vu'tue £ ’WhICﬂ the ‘body of the said Cilley was arrested

ed to prison, and that said Cilley being so in

“pmso , the said Nealey on the 15th February, 1823, vol-
untamly"dxschalged him {rom his said imprisonment. To
this the plamnﬁ' replied, that he did not valuntamly dis-
charge the said Cilley, and concluded to the country, and
the defendant joined the issue. ; ;

‘At the trial here September term, 1828, the only eV1-
dence offered by the defendant £0 prove s s
charge of Cilley from the impris
:ram‘mm on the back of the pr gy
to obtam the hberty of the prison yard W memoram
‘dum was as fOHGW% : ‘ o




