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Whiddenthe legislaturewhetherquestion,in theweight settling
v.a corporation.suchembraceshouldintended this statute Drake.

maybe experiencedinconveniences'We are aware that
But it does notthis process.totownsfrom subjecting

will be any greaterinconveniencesthat theseem to us
any other kind of corpo-oftowns,in of thanthe case

ration.
ofwhole, within the letterAnd, as towns areon the

why theydiscoveredstatute, no isand sound reasonthe
of thethe meaningasbe withinshould not considered

ofthe town Portsmouth.statute, we are of thatopinion
this case.as trustee inmust be adjudged
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Pickering.V.versusW. HackettH. Y.

be considered as■ not to dissolved thegoodsattachment of ipsoAll byfacto
term when theafter the end of the defendant was de-of thirty dayslapse

of the cause was ordered but a court;no continuancealthoughfaulted, may
atbroughtcause to be forward a term,order thediscretionIn its subsequent

save the attachment.order toin
the is a consideration for ugooda a release ofcase,in such attachmentAnd

note.promissory

Assumpsit 21, 1827,note, forFebruarya datedupon
on demand.and to thepayable plaintiff$88,59,
the issue atupon generalherewas triedThe cause

evidence,in thatterm, 1828, appearedwhen itFebruary
Brown,J. commencedof anHackett, attorneyas the

Rollins,F. andE. causedname againstBrown’sinaction
writ;virtue ofbyattached theto beof Rollinsthe goods

officer, at-the who made thetothe defendant gaveand
theto deliver sotachment, promise goods,a written at-

writ,The onofficer, on demand. whichtached, to the
returnable at themade, was courtattachment wasthe

1827,term,Januarycounty,in Straffordpleascommonof
and defaulted. The saidthewhere action was entered

January.on the 11thendedpleasterm of the common
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Hackett 1827. The note on suitwhich the Rollinsagainst was
tty lost,founded been or Ilackett was un-having destroyed,Pickering.

toable anobtain Rut the February,execution. on 21st
1827, absconded, the applieddefendantRollinshaving
to the forofficer his promise, aforesaid,written asgiven
which the officer refused to unless the defendantup,give
would this,the He to andpay debt. consented do gave

defendant,this note for that The in apurpose. conver-
sation officer,with the ortwo daysthree before the note

given,was that stillwas informed he was liable. When
the defendant,note was the officer told thegiven, that
he had not execution, andreceived the that be supposed
the action was continued. The property which was at-

aforesaid,tached as inalways remained the possession
Rollins,of who died some in or March,time February

note,1827. theThe loss of given by Rollins tosaid
Brown, defendant,towas not known the thiswhen note
was given.

consent, for thetaken, by defendant,A verdict was sub-
theof theopinion uponto the case.foregoingcourtject

I). Bell, contended,for plaintiff,S. the that the offi-
from whom the derived hiscer defendant information in

action, Rollins,of Brownv.to the staterelation the stated
of belief;and thathis belief the reasonstruly,own so

that, under anyif the defendant this note errone-gave
the mistake toous was common par-impression, both

to be toties, and no blame was imputedjustly the
plaintiff.

theyof case asprecisely,But facts that were werethe
The still pend-officer. action wasbyto he tliesupposed

andcourt, liabilityin the of this defendantregularlying
with the officer continued.contracthisupon

affected the rightsno ofof the note in degreeThe loss
loss,itsprovedhaveThe plaintiffparties. mightthe

í N.of its contents. H.evidencesecondaryand given
; 1027; ; Cases,l Caine’s5 103Rep.192 Mass.Rep.

; ;363,374 ditto, ; ditto,193192 1612 Peake'sJohns. Rep,
331; 349,1346 Ev.;96 Starkie’sPhillip’sEv. Ev.



' ©iTERM, 1829.AUGUST

JIackcttdefaulted, no was enter-The action but judgmentwas
v.

could; because, states, no ob-ed execution bethe case Pickering.
tained for the An execution havemight;want of note.

course, aif had been judgment.been thereobtained of
liability of this defendant was thenThe not discharged

afterdaysthe of thelapse thirtyby court.
all,was itdischargedIf the defendant at havemust

fact,the the court without thereby adjournedbeen that
action,in thefurtheranybeen afterhaving proceedings

whollyBut imma-of default. this fact isentrythe the
terial, action,to theunless effect to an endputit had the

ain no obtainedthe could event haveplaintiffso that
holden, until; attached ispropertybecausejudgment

the orplaintiff,in favor ofathirty days judgmentafter
defendant,in thefavor ofa is rendereduntil judgment

have execution.they may respectivelyon which
courts inbelieved, practicethat the of theit isBut

been, anythat when action remainsalwayshasstatethis
of court in ofanyof the close the stageatundisposed

course, that itmatter shouldit is a ofthe proceedings,
or, words,in other continued. Thatforward,be brought

confidently madean appeal.isbeen the practice,hasthis
it is matter of fre-the court.. Andto the ofrecollection

actionsthat order to beoccurrence, the courtquent
cause, awhere, fromforward, continuanceanybrought

215,1 Pick. Winslowto be entered. v.omittedwas
Hathaway.

February term,this court atbyrule adoptedThe
Strafford,1826, in the of affords irresistible evi-county

; itdence, court sincepracticethat the of thissuch was
bethat of a shall madeentryno continuanceprovides

It alsoby pro-order of court.default, exceptaafter
law, and thetounknown the commona new entry,vides

tocourt, for end thoseanputtingof thepracticeformer
“ court.’” It isdismissed orderdocket,the bycases on of

couldusagethat, bya continuance formerIfapparent,
withoutcase, and,a if a defaultnot entered in suchbe
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action, the rule wasput an end tojudgment whollyHackeit the
This rule neverwas adoptedandnugatory superfluous.Pickerino--~ The thatpractice ofpleas.the court oí' commonby

as the former ofpracticeto he the samecourt continues
superiorthe court.

the presentThe formerly,of this court andpractice
toconformityinpractice pleas,of the common are exact

Al-practice the common law courts inthe of England.
in a causethere have nomay beenthough proceedings

terms,for several hethe recommencedproceedings may
Frac. G96Tidd’snotice to the otherby giving party.

;64-5, ditto, 650, Lazier v.2 Salk. v.Hatchell Dyer.Griffiths
case, upAnd in such motion will entera the court on

Thatcher,145, 215,Eliz.Gro. v.judgment. Lamport
course,arc deemed matters of which mayContinuances

time,at in entered,be entered but are not untilany fact
92, ;Tidd’s Pr. 626the of 6 D.making up judgment.

2 53,E.618, ; ;Bates Sid. 60 3 D.& v. Jenkinson & E. 662,
Bower; 203,V. 2 Wilson, ;Smith Wilkes Wood 6v. D. &

257, ; 179,Humblev. BlandE. Salk. Curlidsv. Padley.
No could ha veever beenadvantage taken of the Want
a default,of after acontinuance except error,writby of

the defendant has no indaybecause court. Tidd’s Prac-
; 1 ;796 267 ditto,2 1117. And theStrange, appear-

of the discontinuance,ance cures ifparty any after
verdict, statute, ;32 H.by 8, C. SO Pr. 835 ;Tidd’s 6 D.
&E.255, Humble Bland;v. 1 Salk. 177, v. ;Walwyn Smith

86, ; default,S. C. and a byafter the statute,4 Mod- 4
Ann, C. 16.

So that the of the wouldappearance plaintiff have
continuance,aany want of since iscured heimagined

ato whom is ever after de-only party, daythe given
144, v.Gro. Eliz. Mathew Hassal.fault.

if of Brownv. Rollinshad occurredBut the case in this
“ dismissed order court”court, and if the entry byeven of

ms oi the rule inmade, the ter thehad been it was by
to iurther timeof thepower upon applicationcourt grant
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Huckettthe jus-thatsatisfiedupto enter if werejudgment, they

v.
Pickering.it, to re-of the case required purposetice and for that

to place uponstore it its the docket.
thesethe of courtmay opinion uponBut whatever be the

claim,a or even ofthe of doubtfulquestions, surrender
uponprosecuteto a for its successa suitright depending

court,the would be aan to the discretion ofapplication
on thissufficient for which actionconsideration the note

histhe of con-is to defendantbrought. The surrender
attached, was preciselytract to deliver the property

release,a which is a consideration.equivalent goodto
orin of law wasplaintiff’s point goodWhether the claim

him,a withbad, the chose to make compromisedefendant
a theit is late to as toquestion good-and now too make

; 5Contracts,of 10 B. &Chitty’sness his speculation.
; Moore, ; 8A. 117 2 406 Taunt. 354.

Goodrich-, the defendant.for
of the court wasopinion byThe delivered

Richardson, C. J. There is no pretence upon the
stated, that the note was obtained by any fraudcase or

which can render themisrepresentation, contract void.
told, that he liable,The defendant was was still and that

itwas continued. Butthe action does not appear that
this,who him had anythe officer told toreason suppose
false,he was or that hewhat statedthat made the state-

to deceive. Ifment with an intent there was. any mis-
it does not toappear haverepresentation, been made

for the ofwilfully, purpose deceiving. We therefore
think, that the defendant is not entitled to retain the ver-

ondict this ground.
But it contended,is that at the time thiswhen note

made, the attachment dissolved,was was and that there­
fore the note anywas given without consideration. If

fact,this of beground defence well founded in ait is de­
answer to thecisive action- It therefore becomes nec­

consider, action,toessary what was the situation of the
p,Brown Rollins­atv. the time this note madewas
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Hackctt stated, that thatIt the at time moreappears by case

tr. term,endhad alter the of theelapsedthan thirty daysPickering
But thedefaulted. ofwhen that action was language

“is,the or estateall attached to res-goodsstatute
bemay anythat in suitthe shallpond judgment given

released,not or from such un-attachmentdischargedbe
next after thethirty daystil the ofexpiration rendering

the plaintiffon which mayof such have execu-judgment,
thereonbe rendereduntil for the de-judgmenttion or

fendant, maywhich he executionupon have theagainst
It not thatappear, judgmentdoes has everplaintiff.”

;in Brownv. Rollinsbeen rendered the action for a de-
ais not judgment.fault

this courtboth in and in theIt is a common practice
to continue actions forpleas, judgmentcourt of common

offor ansavinga default the attachment.purposeafter
where arenecessary, several attach-This is often there

he,In such aproperty. case,the same ifuponments
attachment,first cannotthe obtainwho has judgment,

are subsequent,attachments arethose, whose compelled,
default,a movein case of to that their actions be contin-

ued for judgment.
action,a default anyhas been in theWhen entered

ordered,if takemay, no continuance has beenplaintiff
term,at afterwards as of the whenany timejudgment

beBut if thuswas entered. takenthe default judgment
term,the ofafter end suchthirty anymore than days

attachment, bywhich have made ofbeen virtuemay
writ, dissolved.be ipsothe willoriginal facto

cases, in and we sup-are which thisAnd there court*
same the court of commonis inthe thepracticepose

defaults have beenactions, in which en-pleas, permits
forwardto be brought uponcontinuancestered without

in order to save attach-docket, subsequentat termsthe
however, ais, by no meanspermission,ments. Such

for the purposeUnless the applicationmatter of course.
and mostuponthe next term thebe made atpromptly
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besatisfactory willgrounds, permission granted,the not
it,or at least will not be restrictingwithout sogranted

that ofit shall be to the thirdprejudicenot persons.
In stated,this case it is that judgment could not be'

taken Brownv. Rollins,in the case of by ofreason the
note,loss of the on that actionwhich was founded.

the ofWhen discovered,loss the note was first is not
But it seems the loss muststated. have been first dis-

court ofafter the common pleascovered adjourned, oth-
have beenmight by court,erwise renderedjudgment the

ofthe loss the note. tonotwithstanding ourAccording
be takenpractice, bycannot default in an ac-judgment

ation note withoutupon the notefiling withpromissory
ofclerk, or, note,case of the loss thethe in aprocuring

of the court forparticular order judgment. The only
method, the attachment inby which that case could be

then, by applicationan towas thesaved court at the
the action forward uponto bringnext term the docket.

are nowfar as the facts disclosed in thisso caseAnd it
case fora such anproper application,haveto beenseems

may reasonably presumed, thatit bethink suchand we
made,dulyhad it would havebeen beenan application,

successful.
circumstance, Rollins died soonthat after the termThe

defaulted, docs not vary lawthe action was the ofwhen
££by that,providedit is statuteBecause in allcase.the

die,shall and the cause of actionany partywherecases
by orand is prosecuted the execu­againstdoth survive

administrators, the attachment made on the ori­tors or
sameand remain in the mannershall be goodwritginal

such had not died.”partythough Notwithstandingas
Rollins, haveaction beenmight broughtof thethe death

254,7saved. Mass. Rep.attachmentand theforward
Allen.v.Rockwood

haddied, and his estate been represent-hadIf Rollins
had beenandto of probate,the judgeased insolvent

beforein insolvent coursetheadministeredto bedecreed
4
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Hackott in that case it mightgiven,the time this note waswhen
• ■13.: attach-whether thehave of considerationbeen worthyPickering.

as dissolved andtherebyconsideredment must not be
But notit doesas without consideration.giventhe note

time, and are ofwedead at thateven that he wasappear
as thenbe consideredopinion that attachment cannotthe

the written contractofupdissolved and that the giving
was, suffi-circumstances, ato tire under thedefendant

cient to this note.consideration sustain

Nealey Cilley.versus M.B.E.

libertyissued in favor of N. and thebeing havingon an executionprison©. in
prisonbackN. the of the a thatthe:prison yard,of wrote on bond certificate

liability.the all But washe sureties from the certificate notexonerated
Immediatelyconsideration. C. escap-was without afterwardsunder seal and

limits, thatprisonand at without the was held thelarge,ed certificatewent —it
theto assent of N. the escape.sufficient evidence show towas not

of thisa court here atuponDebt judgment September
13,debt, 68term,; 1823, for and costs.‡93,97

that,in bar theonpleadeddefendant 14th No-The
1822, execution issued on the saidvember, judgment, by

Cilleythe of the said wasbodyof whichvirtue arrested
and saidthatprison, Cilleyto so inand committed being

Nealey on the 1823,said 15th February,the vol-prison,
him,from his saiduntarily discharged imprisonment. To

that he did notreplied,this the plaintiff voluntarily dis-
said Cilley,the and to thecharge country,concluded and

joinedthe defendant issue.the
term, 1828,At the here the evi-onlytrial September

voluntarydence the a dis-by proveoffered defendant to
charge of from the was a memo-Cilley imprisonment

bond,the of prison by Cilleyrandum on back the given
to obtain the ofliberty prison yard,the which memoran-

follows;dum aswas


