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~ the time when this note was given, in that case
have been worthy of consideration whether: the attach-
nent must not be considered as thereby dissolved and
1he note as given without consideration. Butit does not
appear even that he was dead at that ume, and weare of
opinion that the attachment cannot be cens:tdered as then
issolved and that the giving up of the

the defendant was, under the circumstances, a suffi-

cient consideration to sustain this note. o

‘ EB NEALEY verws M. Crniey.

‘C bemn' m pnson on an exeeunon issued in favor of N. and having the liberty
of the prisoni yard, N. wrote on the back of the prison bond a certificate that
he exom_}kiatked the sureties from. all liability. But the certificate was not
unde,r seal and was withqut consideration, Tmrediately afterwards C. escap-
ed and wént at Tuge, without the prison limits,~it was held that the certificate
was not sufﬁeient evidence to show the assent of N. to the escape.

Dusr upon a Judgment of this court here at September
term, 1822, for $93,97 debt, and 15, 68 costs.
- The defendant pleaded in bar that, on the 14th No-
vember, 1822, execution issued on the: said judgment, by
vu'tue £ ’WhICﬂ the ‘body of the said Cilley was arrested

ed to prison, and that said Cilley being so in

“pmso , the said Nealey on the 15th February, 1823, vol-
untamly"dxschalged him {rom his said imprisonment. To
this the plamnﬁ' replied, that he did not valuntamly dis-
charge the said Cilley, and concluded to the country, and
the defendant joined the issue. ; ;

‘At the trial here September term, 1828, the only eV1-
dence offered by the defendant £0 prove s s
charge of Cilley from the impris
:ram‘mm on the back of the pr gy
to obtam the hberty of the prison yard W memoram
‘dum was as fOHGW% : ‘ o
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- ¢« Exeter, February 15, 1823. This may certify that
I hereby exonerate and discharge the within named
bondsmen from all liability to me on account of the with-
in bond. E.B. Nearrvr”

Immedmtely after the said memorandum was made
Cilley went at large, out of the limits of the prison yard.

The Court being of opinion that the evidence was not.
sufficient to show a voluntary discharge, dirccted 8 vers
dict for the plaintiff’ subject to the opinion of Lhe Gaurt
upon the foregoing case. ,,

Tenny, for the plaintiff.  *

Lawrence, for the defendant.

By the court. p We have attentively considered this case,
but without changing the ‘opinion which we entertmmd
at the time when the cause was tried. ‘

The guestion is, whether it ought to have bcen ‘mb»
mitted to the jury to infer from the memorandum on the
back of the bond alone, that the plaintiff voluntarily dis-
charged the defendant from imprisonment ? -

The memorandum shows on the face of it nothing more
than that the creditor was willing to discharge the sure-
ties who executed the prisonbond. It may perhapsafford
some ground for the conjecture that the plaintiff intended
to discharge the suretiesin order that the defendant might
be able to go at large without injury to them, and tha
there was no objection on the' part of the p}alnt ff that
he should go at large if it could be done without dis-
charging the judgment. This is the utmost extent to .
which any reasonable conjecture can carry us. There
is, then, no ground even to conjecture that the plaintiff
intended to assent to the discharge of the defendant. It
may be easily y conceivcd that the plaintiff may have been
willing and even d ous. that the defendant should be
at large and yet never have consented to his discharge.
A regard to his interest may have restrained him from
gratlfymg his wishes, and although willing to dl»dmrge
the sureties, he may not have }Jeen wﬂlmw to assent to
the dxschdrge of the prisoner.
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~If then the memorandum furnishes any evidence of
such an assent on the part-of the plaintiff;that evidence
it result from the legal operation of the:memorandum.

If that writing had the effect to place the defendant ab-
solutely and unconditionally at large, it may be ewdence
of an assent on the ,art of the plcuntlﬁ" to the enlarge-

L demsmn then in this case must depend upon the
Iegal operation of the memorandum.

It is not necessary to consider in this case several ques-
tions which might have arisen, had the memorandum
been under seal,—would a release of the sureties by

‘deed have discharged the principal 7 And if so, would

that have had the effect to set the prisoner at large, or
in any way to dxscharge the judgment ? These questions
might have arisen, had the instrument been under seal,
but cannot arise upon this memorandum. For it is well
settled that when a duty is created by deed, it cannot be
discharged by a release not under seal, and without con-
sideration, because such a release is void. 1 Cowen,
‘Juckson v. Stackhouse ; 2 Wilson, 376, Rogersv. Payne ;

Yelv. 192 ; Cro. James, 254, Neale v. Sheffield ; 6 Coke’s
‘Rep 44, Blake s case.

Even a parol promise cannot after it is broken be dis-
charge by arelease not under seal. 13 Johns. 87, Craw-

fmd v. JMillspough. Although a parol promise may be

discharged before breach by parol. 3 Croke, 883, Lang-
don v. Stokes ; 3 Lev. 237 5 East, 230 ; 17 Johns. 169,
Seymour v. Minturn. :

Th:ts memorandum 1s not under seal and there is no

'*"even to“dischazwe the smetié . No evu’lence of an as-
‘sent to dmcharue the. prisoner, ¢ can be deduced then from
zts Iegal oper atmn .
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Wewould not be understood to intimate that the mem- . Nealey
orandum may not be sufficient to protect the sureties, .fg;ﬁg%
should there be an attemptto charge them. Wegomo
farther now than to say that standing alone it cannot op-
erate as a release of the obligation.

For these reasons we are of opinion that there mustbe

~ Judgment on the verdict.




