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BenjaminBennett Lawrence versus Haynes,
and another.

L. was the of lot of land in the G.owner a of theupontown hounded original
N,of G. and H.line between the towns and was the owner a lot ofof land

lot,of said onadjoiningin the N. L.’s and bounded the said originaltown
; an adjudication establishingline it was that of the court of sessions theheld

towns,line,said a suit the not evidence of the line be-in between was true
L, H.tween and

by toperambulationsBut of the said the selectmen of towns wereline the held
and H.be in a suit between L.evidence

for and enter-trespassThis action of breaking-was an
The defendantsinthe closeplaintiff’sing Gilmanton.

soil free-in was the andin bar that the locuspleaded quo
ouand wasdefendant, joinedissueHaynes,hold of the

the of plea.matter the
term, 1828.tried here FebruaryThe cause atwas

partin asby plaintiff'The locus was claimed thequo
Gilmanton, next adjoin-a laid out in the town ofof lot

field,and Northline Gilmanton whichthe between loting
of the plaintiff.to the propertyadmitted bewas
defendant,admitted that theAnd it was Haynes, was

lot of land in Northfieldof athe owner theadjoining
lot, out assaid and laidplaintiff’s adjoining- the original

townships.two Andline between the the defendant,
in asthe locus partclaimed of hisHaynes, quo said lot.

therefore, whether the inThe was locusquestion, quo
limits of the oftownshipwithin the originalwas Gib

within the limits of themantón, townshipor of North-
field.

in order toThe show that theplaintiff, lineoriginal
the was as to includetownshipsbetween such the locus

Gilmanton,ofin the limits offered to readwithin toquo
a of the of theproceedingsthe record court ofjury ses-

1822,a in thedispute between twouponsions towns as
them, which thebythe true line betweento said line

o
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inthe locus withinto include quowas asso established
the limits Giknanton.of

of1791, thethat, in selectmenproveHe offered toalso
consent, trueperambulated as thetowns, mutualbythe

line was establishedtowns, the whichthebetweenline
1822.inthe court of sessionsby

de-theby plaintiff,thus offered theTo evidencethis
byit the court.rejectedand wasobjectedfendants

the for theby juryA been returnedverdict having
trial,for a on thedefendants, moved newthe plaintiff
law,bythat evidence to havethe said ought,ground

been admitted.
Sullivan the plaintiff.and forMoody,

Walker,and for the defendants.Mason
bywas deliveredthe courtThe ofopinion

inC. caseRichaRdson, plaintiffJ. The this demands
competenta that evidencenew trial on the offer-ground

ed him theby bywas court asrejected incompetent.
Part of was a record ofthe evidence anrejected adjudi-
cation of the thecourt of sessions line be-establishing
tween and aGilmanton Northfield in case between those

is,two towns. to bequestionone now decidedAnd
thatwhether was between these partiesrecord evidence

to show ?the line theoriginal townshipsbetween
It did not appear that ofeither these inparties was

a toany way party those The whole mustproceedings.
considered,therefore be to plaintiffwith this andrespect

defendant, acta,resas inter alios and we consider it as
settled, that no record of an canadjudication usedbe as
evidence of uponthe facts it founded,which is in a suit

personsbetween who are to thestrangers adjudication.
N. 190,2 West;H. BurrilRep. v. 2,Starkie’s Ev. part

60sec. and sec. 57.
We are therefore of that ofthe recordopinion the

of theproceedings court of sessions was re-properly
vjected.

The other part, of the evidence was the per-rejected,
of towns,theambulation line theby selectmen of twothe
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1791, Lawrenceisin Tliis in its natureevidence differententirely
of the ofevidence the record court ses-from the which Haynes,eta,

furnishes, in order to determine whether it wassions and
necessaryit is to see what aproperly perambu-rejected,

is, furnishes,how itlation and the evidence bears upon
in between thesecontroversy parties.the matter

5 1,ofIt was the act Geo.provided by provincial cap.
“ of allLaws, that the bounds87, town-(Prov. 136,)

ships within shall be be-perambulatedthis province
once in threetown,twixt town and and marks renewed

anytwo of of eachyears, by town,the selectmen or
other two men whom the selectmen shall Thisappoint.”
provincial act remained in force until the statute of Febru-

8, 1791,ary went into Thisoperation. providesstatute
that the lines towns shall be perambulatedbetween

renewed,and the marks and bounds &c.once every seven
after, theby each,years, forever selectmen of or by

shall,as theyor inperson personssuch ap-writing-,
and their shallproceedingsfor the be re-point purpose,

in town books.” itrespectivecorded their Thus seems
to theyear 1719, year 1792,downthat from the it was

of theof selectmen severalthe towns toduty per-the
their respectivethe lines betweenambulate towns once

marks,and renew the andyears,in three that from the
1792, their toduty perambulateit has beenyear the

to renewlines, every years,once theseven marks and
bounds, and their into record proceedings their respec-

The ofobject provisionstive town these inbooks. the
been to prevent disputesstatutes has respectwith to

the of As the perambulationslimits towns. are made by
the ofselectmen both towns jointly, and as isit their
duty toonly perambulate lines,existing renew.theand.

linebounds,marks and whatever they toagree run and
them,to havemust be beenpresumedmark supposed by

notto be the true line. It is to be supposed se-that the
oflectmen either would to oftown any theagree change

known,It isline. well that are inselectmen general



as the of theirterritoryofjealous uponencroachments
towns, theiruponas of encroachmentswould bethey

If of law re-the the whichpolicyinheritance.own
not andis falsethese perambulations altogetherquires

its; if it to accomplish object,has any tendencyidle
madewhen and amicablyperambulations legallythese

Indeed,of the lines between towns.must be evidence
has been thus perambu-lineparticularany longwhen

afford evidencelated, very strongthe perambulations
isthat it the true line.

The lines of towns beenour have so frequently per­
ambulated, and the andbounds marks so frequently re­
newed, that hadthe selectmen have the meansalways

Itthe true has been their todutyof line.ascertaining
thethe marks and monuments of veal line.preserve

of oneAnd it has in all cases the interest atparty,been
line,in to to theleast, case adhere real and to suf­every

would be ifveryno It thesingularfer encroachments.
a has andthat line been perambulatedcircumstance
line had thebymarked as the true men who means of

not,it was the true line or and whosewhetherknowing
interest andand whose bound them toduly perambulate

one,the must to afford nomark no line but true be held
It cannot soof its the true line. bebeingevidence

It in allis cases evidence. A perambu­holden. single
lation is evidence. a lineWhen has oftenparticular

bounds recog­and renewed andperambulated,been the
towns,bynized the of both it isselectmen evi­strong

;of the true line. Ev.dence its 183 1Phillip’sbeing
; East, 330, note,M. & S. 685 v. Parker;14 Nichols Star­

I,Ev. sec. 42.partkie’s
The from the perambulationevidence ofresulting the

islines between towns of the same asnature the evi-
dence which results from acts ofthe the owners of ad-

lands, when the linesjoining they betweenperambulate
their lands and by renewagreement the marks and mon-
uments.
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Lawrenceevidence,We will now the which goesconsider how
v.

Gilmanton and North-show theto line betweenoriginal et a.Haynes,

field, these parties.the betweenupon questionbears
indi-to manyOur townships originally grantedwere

common, andin were di-viduals as tenants afterwards
lots, which wereinto distrib-byvided those individuals

and thus proprietorsuted thethe proprietors,among
their lots. Assoonrespectivebecame seized ofseverally

in aas a of inhabitantsthere was sufficient number
town,a and theasthey were incorporatedtownship,

made the boundsthe were intownshipbounds of general
exercised, itsover which theterritory, corporationof the
of thethus bounds and townAnd the linespowers.

the and lines of the onwere the same as bounds lots lying
the of theborders,its and when lines town were peram-

at least of of lots was alsobulated, one line each those
perambulated.

oflines those lots and of the towns inThe have not all
the same. The lines ofremained towns haveeases

andbybeen thechanged legislature,sometimes some-
who perambulatedthe mistake of those them.bytimes

the lots have been inmayThe lines between ■some
or mistake. inby But thestances changed agreement

us, it is admitted the truebefore that originalnowcase
is true line between thethe towns the landsline betwen

these parties.of
veryIt is clear then that whatever is proper evidence

this ease to show what was the line betweenoriginalin
the is evidence to show the line betweentownships,two
these parties.

admit thathardly peram-It can. of a thesequestion,
in aare controversyevidence between townsbulations

are theythem. Butto the lines between evidence inas
? thatindividuals We thinka suit between they are.

who noof deceased had.persons,The declarations inter-
of boundariesest to are evidence betwenmisrepresent,

us,toit that thesethe lands of individuals. And seems
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Lawrence men whoperambulations, bywhich are made must be
made’,officers, andas are forpublic publicconsideredHaynes,eta,

credit,to a of whichare entitled thepurposes degree
deApations can,personsof deceased under no circum-

2,Ev. part sec. 47.stances, Starkie’sclaim.
-'Na andset aside a neicVerdict trial granted.

R. Henderson versus McDuffee.J.

sureties, paythere are three if be insolvent and another the wholeWhere one
debt, shall moiety.the third acontribute

debt,persons give jointthree a their each ■ tobe consideredAnd if note for
thirds,with and as arespect surety regardwith to others as to twothe a

third, ; if beprincipal with one of the debt and one insolvent andtoregard
debt,pay moiety.the third shall aanother the whole contribute

Assumpsit andmoney paid, laid out expended.for
was submitted to decision of theThe cause the court

the facts.followingupon
December, 1827,the 31st the plaintiff,On the defendant,

one Joel made theirVarney,and promissory note of that
J. B. Odiorne,date for their debt to forjoint the sum of

demand, interest;on with and$952,48, payable also an-
debt,note, for their forjoint dollars,other one thousand

bank,to the Dover in days, withpayable sixty interest
The a suitafter. said Odiorne commenced on his said

makers,all atthe said and thenote courtagainst of
pleas, countycommon holden in this on the first Tuesday

1828,of recoveredAugust, against them forjudgment
debt, and costs. The Dover$988,19 $9,38 bank com-
amenced suit on the note to bank aforesaid,the asgiven

court,and at the same term of the said recovered judg-
makers,ment all said foragainst debt,the and$1027,50,

$9,38, costs.
Executions onissued said and were deliver­judgments

officer,ed to an of the andwho collected defendant $38,


