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BenNeETT LawreNcE versus Bavsaminy Havnes,
and another. ;

L. was the owner of a Tot of land in the town of G heunded npon the original
line between the towns of G. and N. and B was the owner of & Jot of land

" in the town of N. adjoining L.’ said lot, dl’}d Jhtanded on the said originat
line ; it was hgld that an admdzc&tum of the ot of sessions establishing the
said line, in a snit between the towns, was notiévidence of the trieline ba« ¢

tween I, and H. . :
But perambulations of the said line by the selectmen of the towns were he} 1to
be endenco in a suit between L. and H. ’ ’ ;

Tars was an action of trespass for.breaking and enter-
ing the plaintifi’s close in Gilmanton. The defendants
pleaded in bar that the locus in quo was the soil and free-
hold of the defendant, Haynes fmd issue was joinedou
the matter of the plea.

The cause was tried here at Febmar}, ‘term, 1828
The locus in quo was claimed by the plaintiff as part
of alot laid out in the town of Gilmanton, neéxt adjoin-
ing the line between Gilmanton and Northfield, which lot
was atimitted to be the property of the plaiutifft

And it was admitted that the defendant, Haynes, was
the owner of a lot of land in Northfield adjoining the
plaintiff’s said lot, and laid out as adjeining the original
line between the two townships. And the defendant,
Haynes, claimed the locus in quo as part of his'said lot.”
The question, was therefore, whether the locus in quo
was' within the original limits of the township of Gil-
manton, or within the limits of the iawmth of Northa
field.

The plaintiff, in order to show that the original‘iine
between the townships was such as to include the locus
in quo within the Hmits of Gilmanton, offered to read to
the jury a record of the proceedings of the court of ses-
sions up()ﬂ a dlspute in 1822, between the two towns as
to the true line between them, by, which the said line

»

o




STRAFFORD.

Lawrence was. so estabhshed ‘as . to include the locus in quo thhm
Haynes eta. the limits of Gilmanton. '
T . Healso offered to prove that, in 1791, the selectmen of

ihe towns, by mutual consent, perambulated as the true
line between the towns, the line Whmh was establ 1fahed
by the court of sescﬂons in 1822. :
; thus offered by the plamtlﬁ" the de-

nts objected and it was rejected by the court.
A verdict having been returned by the jury for the
defendants, the plaintiff moved for a new trial, on the
ground that the said evidence ought, by law, to have
been admitted, .

Sullivan and Moody y, for the plamtlﬁ

.Mason and Walker, for the defendants.

_The opinion of the court was delivered by

RICHARDSON, C. J. The plaintiff in this case demands
a new trial on the ground that competent evidence offer-
ed by hun', was regected by the court as incompetent.
Part of the evidence rejected was arecord of an adjudi-
cation of the court of sessions establishing the line be-
tween Gﬂmanton and Northfield in a case between those
two towns. And one question now to be decided is,
whether that record was between these parties evidence
to show the omgmal line between the townships ?

lt dld not appear that either of these parties was m
iany Way a party to those proceedmcfs The whole must
‘therefore be considered, with respect to this plaintiff and
defendant, as res infer alios acta, and we consider it as
settled, that no record of an adjudication can be used as
evxydence of the facts upon which it is founded, in a suit
between persons who are strangers 1o the adjudication.
2 N H. Rep 190, Burril v. West ; ; Btarkie’s Ev. part 2,
sec 60 'md gec. 57, : :

We are therefore of opinion record of tha
;proceedmgs of the court of sessions w ' perly re-

k"'{‘he other part of‘ the "k1dence rq]ected was ﬂle per
ambulqhon of the line by the selectmen of the two towns,
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in 1791. This evidence is in its nature entirely different Lawrence
from the evidence which the record of the court of ses- Hayn:s"; e
sions furnishes, and in order to determine whether it was
properly rejected, it is necessary to see what a perambu-
lation’is, and how the evidence it furnishes, bears upon
the matter in controversy between tliese parties. 5

It was provided by the provincial act of 5 Geo. 1, cap.
87, (Prov. Laws, 136,) “that the bounds of all tdwn‘f
ships within this province shall be perambulated be-
twixt town and town, and marks renewed once in three
years, by two of the selectmen of each town, or any
other two men whom the selectmen shall appoint.” This
provincial aci remained in foree until the statute of Febru-
ary 8, 1791, went into operation. This statute provides
«that the lines between towns shall be perambulated
and the marks and bounds renewed, .&c..once every seven
years, forever after, by the selectmen of each, or by
such person or persons as they shall; in writing, ap-
point for the purpose, and their proceedings shall be re-
corded in their respective town books.” Thus it seems
that from the year 1719, down to the year 1792, it was
the duty of the sclectmen of the several towns to per-.
ambulate the lines between their respective towns once
in three years, and renew the marks, and that from the
year 1792, it has been their dt{ty to perambulate the
lines, once every seven years, to renew the marks. and"
heunds;, and to record their proceedmgs in their respec:
tive'town books. The object of these provisions in the.
statutes has been to prevent dlsputes with respect. to
the limits of towns. As the perambula‘uons are made by
the selectmen of both towns jointly, and as it is:their:
duty-only to perambuhte existing lines, and renew:the
marks and bounds, whatever line they agree to run-and:
mark mus P umed ‘to have been supposed by them
to be the true line. It is not to be supposed that the BE-
lectmen of either town would agree toany change of the
line. Ttis well known, that selectmen are in general
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;‘té}*{ﬁ%nég as they would be of encroachments upon their
' own inheritance. If the policy of the law ‘which re-
quires these perambulations is not altogether false and
idley if it has any tendency to accomplish its object,
these perambulations when legally and amicably made
miust be evidence of the limes between towns.  Indeed,
Whe ‘any particular line has been long thus perambu~

ted, the perambulations afford very strong evidence
that it is the true line.

The lines of our towns have been so frequently per-
ambulated, and the bounds and marks so frequently re-
newed, that the selectmen have always had the means
of ascertaining the true line. It has been their duty to
prefSetvé‘,'fthe marks and monuments of the real line.
And it'haskkin:all"case‘s been the interest of one party, at
least, in every case to adhere o the real line, and to suf-
fer no encroachments. It would be very singular if the
circumstance that a line has been perambulated and
warked-as the true line by meén who had the means of
knowing whether'it was the true line or not, and whose

‘ dmy and whose interest bound them to perambulate and
mark no line but the true one, must be held to afford no
evidence of its being the true line. It cannot be so
holden. It is in all cases evidence. A single perambu-
lation is evidence. When a particular line has often
been perambulated, and the bounds renewed and'recoe-
"niz\?;d"by the seleetmen of both towns, it is-strong evi-

“«dence of its being the true line. Phillip’s Ev. 183 ;

M. &S. 685; 14 East, 330, note, Nichols v. Parker ; Star-

kie's Bv. partl sec. 42. -
 The evidence resulting from the perambulation of the
Jines between towns is of the same natur ;a% the evi-

- dence which results from the acts of the ow ers of ad-

joining lands, when they perambulate ihe»hﬂ” between
their lands and by agr renew the marks and mon-
unients. ~ L “
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We will now cousider how the evidence, which goes
to show the original line between Gilmanton and North-
field, bears upon the question between these parties.

Our townships were originally granted to many indi-
viduals as tenants in common, and were afterwards di-
vided by those individuals into lots, which were distrib-
uted among the proprietors, and thus the proprietors

3%

Lawience
v,
Haynes et a:

became severally seized of their respective lots. As so;;n“

as there was a sufficient number of inhabitants ina

township, they were incorporated as a tows, and:the
bounds of the township were in general made the bounds
of the territory, over which the corporation exercised its
powers.  And thus the bounds and lines of the town
were the same as the bounds and lines of the lots lying on
its borders, and when the lines of the town were peram-
bulated, one line at least of each of those }ots was also
perambulated.

The lines of those lots and of the towns }nve not in‘all
cases remained the same. The lines of towns have
sometimes been changed- by the legislature; and some-

times by the mistake ‘of those who perambulated them.

The lines between the lots may have been in somnie in-
stances changed by agreement or mistake. But in the
case now before us, it is admitted that the true original
line betwen the towns is the true line between the: lands
of these parties.

It is very clear then that whatever is proper evxde,nce

in this case to show what was the original line between

the two townships, is evidence to show the line between
these parties.
It can hardly admit of a question, that these peram-

bulations are evid ice in a controversy between towns
nithem. But are they evidence i in

a suit between mdwzduwlb, We think that they are.

The dedarauons of deceased persons, who had e inter- :

est to misrepresent, are evid f boundaries betwen :

the lands of individuals. A ecms-to us, that these
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¢ perambulations; which are made by men whoe mustbe
- considered as public -officers, and are made: for public
_ purposes are entitled to a degree of: ¢redit, which the
arations of deceased persons can, ander noeireum-
stances, claim. Starkle s Ev. part 2, sec. 47,
' e Verdzct set aside and a new trial granted.

R HexprrsonN versus J. McDurrez.

there are_three s sureues, if one be insolvent and another pay the who)e
debtk thie third shall contribute a rioiety.

And if three ‘persons give a note for their joint debt, each'is to be considered
with respect to, the others -as a surety with regard to two thirds, and as a
prmupal with regard to one third, of the debt ; and if’ one be msolveut and
another” pay the whole debt, the third shall contribute a moxety

“ASSUMPSIT foi?'lm"ohey paid, laid out and expended.
The cause was submitted to t € decision of the court
upon the following facts.

On the 31st December, 1827, the p}amtlﬁ" the defendant,

; ne-Joel Yarney; made their promissory note of that
d te for their joint' debt to J. B. Odiorne, for the sum of
#952;48, payable on:demand, with interest ; and also-an-
other note; for their joint debt, for one thousand dollars,
payable to the Dover bank, in sixty days, with interest

. The said Odiorne commenced a suit on his said
n&ta,«agamst all. the said makers, and at the court of
common pleas; holden in this county on the first Tuesday
of August, 1828, recovered judgment against them for
;-’5988 19 'debt and’"’$§;9,38 costs. The Dover bank com-

it agamst all the said makers,
s 8 costs.
1 xecutmr}s issued on ¢
@ toon ofhcer whe wll ct d‘of the dcfendant %3& and




