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¢ perambulations; which are made by men whoe mustbe
- considered as public -officers, and are made: for public
_ purposes are entitled to a degree of: ¢redit, which the
arations of deceased persons can, ander noeireum-
stances, claim. Starkle s Ev. part 2, sec. 47,
' e Verdzct set aside and a new trial granted.

R HexprrsonN versus J. McDurrez.

there are_three s sureues, if one be insolvent and another pay the who)e
debtk thie third shall contribute a rioiety.

And if three ‘persons give a note for their joint debt, each'is to be considered
with respect to, the others -as a surety with regard to two thirds, and as a
prmupal with regard to one third, of the debt ; and if’ one be msolveut and
another” pay the whole debt, the third shall contribute a moxety

“ASSUMPSIT foi?'lm"ohey paid, laid out and expended.
The cause was submitted to t € decision of the court
upon the following facts.

On the 31st December, 1827, the p}amtlﬁ" the defendant,

; ne-Joel Yarney; made their promissory note of that
d te for their joint' debt to J. B. Odiorne, for the sum of
#952;48, payable on:demand, with interest ; and also-an-
other note; for their joint debt, for one thousand dollars,
payable to the Dover bank, in sixty days, with interest

. The said Odiorne commenced a suit on his said
n&ta,«agamst all. the said makers, and at the court of
common pleas; holden in this county on the first Tuesday
of August, 1828, recovered judgment against them for
;-’5988 19 'debt and’"’$§;9,38 costs. The Dover bank com-

it agamst all the said makers,
s 8 costs.
1 xecutmr}s issued on ¢
@ toon ofhcer whe wll ct d‘of the dcfendant %3& and
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the residue with his Tees, which amounted to %3’7 19, of
the plaintifl.

Yarney is wholly mqolvent but the plaintifi h
his hands $89,39; which is the joint property o
plaintiff, the defendant and Varney. And it was agreed
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that judgment should be rendered for the plaintiff for~

such sum as the court might deem right.
J. H. Woodman, for the plaintiff.
J. H. Smith, for the defendant.

By the court. 1t seems now to he well settled, that a‘

surety, who pays the debt, may maintain an actm@‘m a
court of law, dgamqt his#ted-surcti® for % contribution.
3 N. H. Rep. 270, Odlin v. Greenleaf ; 2 Esp. N. P. cases,
478, Turner v. ])ames ; 14 Johns. 318, Murray v. Bogars;
17 Mass. Rep. 464, Baichelder v. Fisk ; 12 Mass. Rep: 98,
Taylor v. Savage ; 10 Johns. Rep. 32, Sawyer v. L'yon; 1
East, 220, B’Lrhley v. Presgrave. :

The rule of law, by which a contmbutmn among sure-
ties is enforced, is founded upon fixed priciples of natural
justice. The parties in such a case stand in equoli jure
and equality is with respect to them, equity ;- and one of
them ought not in justice to be compelled to bea
whele burthen in ease of the rest, but it should:be thrown
upon allequally. 14 Vesey, 160, Cray Jihome v. Swinburne ;
4 Johns. Ch. Rep. 834, Campbell v. JMesier; 1'V. & B:
114 Lingard v. Bromley. : :

+In a court of equity the rule ig, that, where there are:
three sureties, if one be insolvent, and another pays the:

whole debt, the third shall contribute a moiety. - 1 Equi-

ty CaSes, Ab. 114; 1 Ch. Cases, 246 ; 1 Ch. Rep. 190&
1505 2 B. & P. 274 ; 10 Mass. Rep. 454

But in Enrrland 4an ‘opinien seems, to ‘have preva" ed

; f law a surety canunot be held:fo gon-

tmbutef more : ‘his aliquot part of the whole, regard
being had to the number of co-sureties, although some of

the’ snretlecz be insolvent. 2.B.:& P 268, €owell v, Bd-

wards.
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«In this state, however; we-haveno eourtsof equity,
and -if;»where some of the sureties are insolvent, the
rest cannot be compelled in a court of .law to confribute

equally, then a surety who has been compelled in such a
case to.pay the whole debt, will in fact have no adequate

remedy against his solvent co-sureties.  But the claim of
such a surety to recover from his solvent co-sureties their

ahquet parts of the whole, regard being had to: their
f,;number, is founded upon as clear prineciples of justice
and equity, as any claim of contribution whatever ean be.

And where the law confers a right, it will also confer a
remedy, and the. esdi®lence ®of-the right being once es-
tablished, it is the duty of the court to adopt a suitable
remedy. - :
" And we have no hesitation in holding, ‘that, in this
state, where one of the sureties is insolvent, another,
who hasg p"aid'the debt, may in a suit at law recover of
the third a moiety of the sum paid. :
In this case, the notes having been given by Hender-
son, McDuflee and Varney, for their joint debt, each may
be consulercd with respect to the other two as a prinei-
»al in relation to one third of the debt, and as a surety in
relation to the other two thirds. As to Varney’s third
of the debt then, the plaintiff and the defendant may be
considered as sureties, and the plaintiff, in addition to
what he paid on account of the defendant, is entitled to

Fecoverione half of the sum ‘he paid on account  of
;;Varney :

©As it was equally the duty of all the makers of the

' notes to see them paid, the costs and charges of the suits

ought to fall equally upon all.
"« The Whole amount of both notes with the costs and
fees was \ - $2070, 64

- From this sum deduct the money belonging to
" the plaintiff, the defendant and V‘u'ney, Whmh

the plamtlﬂ" has recelved e : - $89,39

v and there remaing ) : 41981,25
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of this sum of $1981,25, the plaintiff has paid $1943,25 Hendersoé

one half of which is- : Lo $871,62 \IcDuﬁ'ee-

From this deduct one half of the $38, paid by
the defendant

and there remains ’
which is the sum the plaintiff is entitled to recover, with
interest {rom the time he paid the debt.

M. Rosinson versus T, McDurrir.

Where a new trial was granted by this court in a ease which had been decided
in the cowrt of common pleas, and the cause again tried in the common}}ieas
and another judgment rendered, it was held that-one of the parties who was
aggrieved by the last judgment might bring the cause by fﬁ‘ppea} to this court.

THis action was commenced and iried in the court-of
common pleas, where, atﬁ,Januarzf'term, 1828, judgment
was rendered in favouref the plaintiff.  From that judg-
ment no appeal was. claimed, but the defendant, having
alterwards discovered few evidence, made application
to this court for a new.trial, which was granted. The
cause was accordingly placed again upon the docket of the
common pleas at January term; 1829, when for the purpose
of bringing the cause to this court judgment was rendered
in.favour of the plaintiff on demurrer, by agreement;
from which judement the defendant appealed. ;

was entered here, at February term, 1829
and tried by a jury, the demurrer having been withdrawn
and an issue to the country joined, and a verdict return-
ed.in favour of the defendant. The plaintiff then moved
the court to (hsmls the cause, on the ground that

or the plaintiff.
for the defendant.
‘ 6




