
STRAFFORD,38:

Lawrence men whoperambulations, bywhich are made must be
made’,officers, andas are forpublic publicconsideredHaynes,eta,

credit,to a of whichare entitled thepurposes degree
deApations can,personsof deceased under no circum-

2,Ev. part sec. 47.stances, Starkie’sclaim.
-'Na andset aside a neicVerdict trial granted.

R. Henderson versus McDuffee.J.

sureties, paythere are three if be insolvent and another the wholeWhere one
debt, shall moiety.the third acontribute

debt,persons give jointthree a their each ■ tobe consideredAnd if note for
thirds,with and as arespect surety regardwith to others as to twothe a

third, ; if beprincipal with one of the debt and one insolvent andtoregard
debt,pay moiety.the third shall aanother the whole contribute

Assumpsit andmoney paid, laid out expended.for
was submitted to decision of theThe cause the court

the facts.followingupon
December, 1827,the 31st the plaintiff,On the defendant,

one Joel made theirVarney,and promissory note of that
J. B. Odiorne,date for their debt to forjoint the sum of

demand, interest;on with and$952,48, payable also an-
debt,note, for their forjoint dollars,other one thousand

bank,to the Dover in days, withpayable sixty interest
The a suitafter. said Odiorne commenced on his said

makers,all atthe said and thenote courtagainst of
pleas, countycommon holden in this on the first Tuesday

1828,of recoveredAugust, against them forjudgment
debt, and costs. The Dover$988,19 $9,38 bank com-
amenced suit on the note to bank aforesaid,the asgiven

court,and at the same term of the said recovered judg-
makers,ment all said foragainst debt,the and$1027,50,

$9,38, costs.
Executions onissued said and were deliver­judgments

officer,ed to an of the andwho collected defendant $38,
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1fnider^oiiv,37.19,fees,the residue hiswith to ofwhich amounted
i>,

plaintiff.the McDtrf&te.

Varney insolvent,is wholly plaintiffbut the has in
his hands which is the§89,39, joint property ofiSthe

the defendant andplaintiff, Varney. And it was agreed
forshould be rendered thethat forjudgment plaintiff

sum as the deemcourt might right.such
Woodman,II. for the plaintiff.J.
Smith,II. theJ. for defendant.

settled,thecourt. to aIt seems now be well thatBy
debt, asurety, who maintain anpays maythe action' in

for.¶?law,court of hyKife-surefJH* contribution.against
3 N. cases,H. Odlin P.Rep 270, v. 2 N.Greenleaf; Esp.
478, ; 318,Turner v. Davies 14 Johns. v.Murray Bogart;

;464,17 Batchelderv. Fisk­ 12 98,Mass. Rep. Mass. Rep.
;32,10 Johns. 1v. v.Taylor Savage; Rep. Sawyer Lyon­

East, 220, v. Presgrave.Birkley
law, abyThe rule of which contribution sure-among

enforced, is upon priciplesis founded fixed ofties natural
in a case standpartiesThe such injustice. equalijure.

them, ;with to equityis andequality respectand ofone
in to bejustice compelledthem not toought bear the

rest,in itease of the but shouldwhole burthen be thrown
14 160, Swinburne;all v.equally. Vesey,upon Craythorne

Ch. 334, ;4 Mesier 1 V. B.Johns. v.Rep. Campbell &
.114 v­Lingard Bromley.

is, that,In a court of the rule where thereequity are
sureties, insolvent,if one be and another paysthree the

1debt, Equi­whole third shall a moiety.the contribute
Cases, 114; Cases, ;1ty 246­ 1 Ch. &Ab. Ch. 120Rep.

P. 274;150; 10B.& Mass. 451.2 Rep.
But in an toseems haveopinion prevailedEngland

that, a ofin a cannot be held tosuretycourt law con-
whole,tribute more his aliquot partthan of the regard

had co-sureties,to ofbeing the number ofsomealthough
the sureties B. 268,be insolvent- 2 P. Cowellv. Ed-&
wards.



In however,this have noslate, courts-of-equity,we
if, insolvent,areand sureties thewhere some of the

a of law contributebe in court tocompelledrest cannot
ain suchcompelleda has beensuretythen whoequally,

in adequatefact have nodebt,to the whole willpaycase
claim ofBut theremedy his solvent co-sureties.against

theira to from his solvent co-suretiessuch recoversurety
whole, to theirof hadaliquot parts the regard being

number, ofprinciples justiceis founded as clearupon
as of whatever can be.equity, anyand claim .contribution

a will alsoAnd where the confers it confer aright,law
theremedy, and eafétence *>f-the once es-right being

tablished, court to ait is the of the suitableduty adopt
remedy.

that,And in thiswe have no hesitation in holding,
another,state, insolvent,where one of the sureties is

ofdebt,the in a atmayhas suit law recoverpaidwho
third themoietytbe a of sum paid.

case, by■In.this the notes been Hender-having given
debt,son, mayand for their eachVarney,McDuffee joint

with other as a princi-to the tworespectbe considered
debt, andto the as ain relation one third of insuretypal

As to Varney’sto the other two thirds. thirdrelation
then, defendantthe debt the the beplaintiff'and mayof

sureties,as and the in addition toplaintiff,considered
defendant,on the is entitledhe account of topaidwhat
he on account ofpaidhalf therecover one of sum

Varney.
of theof the makersduty allAs it theequallywas

of the suitsand chargesto them the costspaid,seenotes
to all.equally uponfallought

andwith the costsof notesThe amount bothwhole
8-070,G4wasfees

tomoney BelongingtheFrom sum deductthis
whichVarney,the the defendant andplaintiff,

$89,39hasplaintiffthe received

$1981,25there remainsand
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has paid $1943,25the plaintiffsum of $1981,25,thisof
$971,62half of which isone

bypaidhalf the $38,this deduct one ofFrom
the defendant #§&GG...

$952,62::and there remains
recover, withtothe entitledplaintiff'iswhich is the sum

time the debt.paidinterest from the he

versusM. Robinson T. McDuffie.

bygranteda new trial was this court in a case whichWhere had been decided
pleas,the and the cause triedagainin court of common in the pleascommon

rendered, wasand another it held ofjudgment that-one the who waspartió*
by judgment might hylastaggrieved bring appealthe the cause to this court.

This was commencedaction and tried in the court of
where, term, 1828,Januarypleas,common at judgment

the plaintiff.was rendered in favour of From that judge-
claimed, defendant,was but thement no appeal having

evidence, made applicationafterwards discovered new
trial,athis for new wasto court which Thegranted.

ofwas docket theplaced uponcause theaccordingly again
term, 1829,at when forpleas January the purposecommon

to this courtthe cause wasbringing judgmentof rendered
demurrer,onplaintiff byin favour of the agreement,

the defendant appealed.which judgmentfrom
here, term,was at February 1829,The enteredcause

tried a the beenjury,and demurrerby having withdrawn
the countryand an issue to and a verdictjoined, return-
the plaintifffavour of defendant. The movedin thened

cause, that,dismiss the on the groundto undercourtthe
case, notappealof the the couldcircumstances bethe

sustained.
Christie, plaintiff.for the
Eastman, the defendant.for
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