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of this sum of $1981,25, the plaintiff has paid $1943,25 Hendersoé

one half of which is- : Lo $871,62 \IcDuﬁ'ee-

From this deduct one half of the $38, paid by
the defendant

and there remains ’
which is the sum the plaintiff is entitled to recover, with
interest {rom the time he paid the debt.

M. Rosinson versus T, McDurrir.

Where a new trial was granted by this court in a ease which had been decided
in the cowrt of common pleas, and the cause again tried in the common}}ieas
and another judgment rendered, it was held that-one of the parties who was
aggrieved by the last judgment might bring the cause by fﬁ‘ppea} to this court.

THis action was commenced and iried in the court-of
common pleas, where, atﬁ,Januarzf'term, 1828, judgment
was rendered in favouref the plaintiff.  From that judg-
ment no appeal was. claimed, but the defendant, having
alterwards discovered few evidence, made application
to this court for a new.trial, which was granted. The
cause was accordingly placed again upon the docket of the
common pleas at January term; 1829, when for the purpose
of bringing the cause to this court judgment was rendered
in.favour of the plaintiff on demurrer, by agreement;
from which judement the defendant appealed. ;

was entered here, at February term, 1829
and tried by a jury, the demurrer having been withdrawn
and an issue to the country joined, and a verdict return-
ed.in favour of the defendant. The plaintiff then moved
the court to (hsmls the cause, on the ground that

or the plaintiff.
for the defendant.
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Robingon

v.
M’cDufHe.

CSTRAFFORD.

By the court.  This court is autherized by statute, upon
an application by petition, to grant, under certain circum-
es, a new trial in causes which have passed into

ent in the court of common pleas, or before justices

of the peace. The effect of a new trial, in such a case,
is'a restoration of the cause to a course of law. Itis

’kagai‘n placed upon-the docket of the court where the
judgment was rendered, and is again tried in the same

er as it would be, had it never been before tried ;

and the question is, whether an appeal to this court from

a judgment of the court of common pleas, rendered upon
a new trial thus.granted, ean be sustained ?

The decision of this question must depend upon the
true intent and meaning of the statute of December 21,
1824’,&&71)&11 enacts, “that any party aggrieved at any
jndgment, not rendered on default of the court of com-
mon pleag’in any real action, or in any personal action,
wherein issue has been joined, &e. may appeal therefrom
to the next superior-court of j dicature.”. Is the judg-
ment from which this appeal has been claimed, within
the true intent and meaning of this clause in the stat-

Itz certainly within theletter of the statute. What
is there then in the spirit, which can take it out of the
tetter, of ‘the statute ? - Nothing is pereeived. Instances
may be supposed, in which the propriety of giving an
appeal from such a judgment is very obvious. Thusif an
aetion-should be defaulted in the common pleas- by acci~
dent, where the defendant intended to haveg trial and a
new irial'should be granted in the cause by this court,

- and the case be tried and decided in the common pleas,

it:ig evident, there might be as good reasons, why-an
appeal should be allowed in such--case, as therewould




