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TERM,

D.A. 182d-

et versusal. SamuelTarbellSamuel
Whiting.

order,a payableB note to him or andgave havingA his willmade and consti-
;residuary legatee,B executortuted and died B caused the will to be

same,proved, uponand took himself ofburden executingtho the gaveand
paymentthe the and legacies.bonds for of debts He then endorsed the

executor,C brought againstsaid note to who an action B as and had judg-
by bond,default. Bment Afterwards and his sureties in said applied by

held,petition for a new trial. It was that although the note was discharged
given, yetwhen the bond was there was no trial,cause for granting a new

by letting injusticebecause the judgment stand no was done to the executor
himself, theand sureties and who wereothers strangers to the judgment could

wayin no be byaffected it.

This was a for apetition new trial. Tarbell,Samuel
senior, made a fornote $230, dated 22d 1823,February,

Tarbell,topayable Samuel the petitioner, or order, and
will,made hishaving which,by after partagiving of

his estate to other persons, he devised the residue to the
Samuel, the petitioner,said died the March,on 25th 1824.

Tarbell,Samuel the petitioner, who was appointed ex-
ecutor, caused to bethejeffi proved and allowed on the

May, 1824,25th and bondgave to the ofjudge probate,
payto the debts and legacies. in June,Sometime or
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Tatbell,etal. 1826, executor, indebtedSamuel,the said theJuly, being
thet° endorsed to him said note.Whiting,Wtóing.

“ ~~~" Samuel,. commenced an action the saidWhiting against
executor, note, the term of thissaid and atupon Aprilas

for1827,in: this county, judgmentrecoveredcourts
debt, costs,and default.$273,70 $18,86 upon

Elliot,Josiah Russell and sure-who were theAbijah
ties in of afore-probate,the bond to the asgiven judge

;insaid, with the said this andpetitionexecutorjoined
a trial bepetitioners prayedthe that new might granted,

had byon the that the said action been defaultedground
mistake.

Parker, for petitioners.E. the
G. F. for the respondents.Farley,

bondsthe court. soon as the executor had givenAsBy
allof to the debts andprobate pay legacies,to the judge

testator, others,of the not specificallythe estate devised to
5 337,in v.absolutely.the executor Pick. Clarkvested

;172,16 v. Brown­Mass. 4 Pick.Rep.Tufts; Thompson
97.

all the became, fact,And the debts of testator in the
executor,of thusthe who atdebts the samebecoming

both debtor and creditor with torespecttime the note
testator, thehim the note must be consideredbygiven

and the debt extinct.in law as discharged
note,clear, that thusIt is the satisfiedvery becoming

could not be afterwards 3and discharged, negotiated.
556, Sewell.Blake v.Mass. Rep.

no theacquired byAnd endorsementWhiting right to
Tarbell,an action Samuel asmaintain executor.against

shows, Elliot,This view of case that Russellthe and
sureties, be thebycannot affected whichthe judgment,
beenhas rendered in favour of the ex­Whiting, against

thatno to andTheyecutor. were parties judgment,
cannot byhe it from that there wasprecluded showing,

of thedue from the estate testator tonothing Whiting.
3 N. H. Rep. 491, Gookinv. Sanborn.
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Tarbell.etaireason,There is then whyno this bepetition should
sustained on the of the sureties.application Whiting.

It only enquire,toremains underwhether it ought,
the tocircumstances, be sustained upon the application

?of the executor
And we are of that theopinion, petition not toought

he sustained on his sold the noteapplication. Having
to toto not be heard com-the executorWhiting, ought

of the on Ifplain Whitinghis own account.judgment
testator,anyobtain from the whichsatisfaction estate of
isexecutor,to done. Butcompletethebelongs justice

testator, mayof the there bemaythere be creditors
from thethe testator’s estate executor.purchasers of

however, which has obtainedThe Whitingjudgment,
executor, not ofthe will stand in the eitherwayagainst

; for and it. 4may falsifyof these arethey strangers,
443,457, Stewart; H.Cowen, Griswold 2 N. Rep.v.

Thrasher v. Haines.
denied.duplication
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