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Briggs.Judge versusof ProbateThe

sum, sup-particularbyA an to for arefusal executor or administrator account
estate, a breachposed to have been him is notbyreceived on account of the

of the a probatecondition of bond.
money notprobate mayA withjudge of an executor or administratorcharge

credited if he hasby him. And there be in his hands for whichany thing
credit,not given adjustedit mint bo and determined when ids accounts are

settled probatein the court.
bond,uponIn debt a if the plead performancedefendant the andof condition

plaintiffthe anassign insufficient uponbreach joinedwinch issueis and found
plaintiff,thefor judgment must be arrested.

Debt aupon probate bond. The defendant pleaded
ofperformance the condition of the bond. To this the

replied,plaintiff defendant,that the as administrator, re-
aceived sum of tomoney the ofbelonging estate his in-

testate, of which, requested, healthough had refused to
render an account, and issue joinedwas upon this alle-

in thegation replication.
And a verdict beenhaving returned in favor of the

plaintiff upon this issue, Parker,Joel for the defendant,
moved in arrest of on thejudgment, ground that no
sufficient breachof the condition bondof the was alleged.

■ Hubbard and H.J. Hubbard, for the plaintiff.
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the decided,court. thisThe inBy quest ion now to be
case, is, ofwhether a of the conditionsufficient breach
the bond lias ?been in theassigned replication

bond,The of the pre-condition which is in substance
statute, is,byscribed

1st, That the shall toadministrator return the judge
of a of ofprobate and true the estate thejust inventory
deceased months from thewithin three the date of bond.

Massachusetts, administrator,In orif executor har-an
deceased,of theing personalreceived property neglects

to an is in ainventory,return execution awarded suit
upon the bond for the to bepenalty,whole distributed

parties 1786, ;the 54among interested. Statute of chap.
4 Mass. Rep. 323.

In a of condition,breach this clause in theassigning
in an action on bond,the it must averred thatbe some

toof the deceased came theproperty hands of the exec­
.20,1utor or administrator. Pick. Walkerv. Hall­

necessaryIt is to returnonly one Forinventory. all
received,subsequently the orproperty executor admin-

account,tobound but not in theistrator is form of an
50,4 Hookerv.Pick.inventory. Bancroft.

bond,in the condition2d, is,Another clause of the
administer,well trulythat the administrator andshall

law,to all the estate of the deceased at theaccording
death,of shall to the possessiontime his which come of

administrator.the
of an executor or administratorThe to pay,negleet

debt,demand, any of the deceased which hasupon been
court,ofthe a there as-byascertained judgment being-
administration,hands, is unfaithful and ain hissetts

ofin the condition the bond. 9of this clausebreach
v. Williams.114, CongRep.Mass.
insolvent, anbyis executorneglectan estateWhere

to sell real estate Isobtain licensetoor administrator
administration, and a breach of the conditionunfaithful

bond, v.108, Newcomb Wing.Pick.3of the
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3.of condition, is, ad-that theprobate thegd, ina further clause
such per-to orpay personandshall deliverministratorBriggs.' tohis pursuantdecreeprobate byofthe judgesons as

the estateall the residuelaw, and oflimit appoint,shall
theofthe accountuponbe found remainingshallwhich

administrator.
bond, forauponcan he maintained probateNo action
a decreelaw,at has beenof until therebenefit heirsthe 61, Jones;v.5 Pick.andaof distribution demand. Coffin

14aof a without demand.nor the benefit legatee,for
428, v. Parker.Mass. PrescottRep.

is, the ad-4th, condition,Another clause in the that
ad-make a and true account of hisjustshallministrator

oath, to theministration, probateof withinupon judge
one year.

In Massachusetts, or re­if an eve or administratorcut
account, oath,fuse or suchupon propertyto forneglect

received,mayof the deceased as he have execution is
bond,be a for theuponawarded in the full valueto suit

deceased,the without anyof allowancepropertyof the
for the and of administrationexpenses or debtscharges

;1786, 54­ 4chap.Statute of Mass. 323.Rep.paid.
decided, court,It that a inhas been probate adjusting

administrator,orthe of an executor is compe-account
requiretent to an of notallowance assetts inventoried

4 318.or credited. Mass. Rep.
administrators, obligedExecutors and being tolawby

oath,an onrender account cannot refuse to answer in-
1terrogatories any account. Pickstouching 530, Stearns

v. Brown.
It seems to have sometimesbeen fortaken granted,

that or refusalneglect to account for particular sums re­
byceived executors or administrators was a breach of

the condition of the bond. 16 Mass. 129, PaineRep. v.
Fox, ditto,291,and Dawes ;v. 13 177, Dawesv.Winship­

;Edes 50,4 Pick. Hookerv. 309,N. H.Bancroft; 3 Rep.
The v.Judge probate Briggs,of
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probateJ-ofcase, thata whetherBut in thisdoubt arisenhaving
examine atten-tolaw,was sound we inducedhave been Briggs,

theseiu bonds.the nature of the conditionlively general
athatsupposed,it has never beenbelieve,We that

debt,to aor administrator payrefusal an executorby
due, awas amount tomighton nothingthe thatground

case, the usual courseaIn suchthe condition.breach of
aby judgment,debt ascertainedhave thehas been to

a suit theresort, instance, upontoin the firstnot toand
and adminis-dutyIt is the of executorsbond.probate

betheyto which deem to groundless,trators resist claims
indeed, if an honestsingular,itand would be discharge

a of thethis should be breach condi-duty adjudgedof
of the bond.probatetion

a no-a refusal to on the thatpay groundSo legacy,
due, of theis is no breach of the condition bond.thing

Wendell,of v. decided incase Rogers Rockingham,The
court,term, 1815, in debt auponthis was pro-November
Wendell, as executrix ofbond, Dorothybybate given

The defendant confessed theWendell.will of Johnthe
condition, a in equityand upon hearingof thebreach

for ahave execution the ofto valuethe claimedplaintiff
:in the wordsfollowinglegacy,

íC myI wife to be kindearnestlymost beseech beloved
children,all moremy especially myand attentive to

II. S. inD. while she shall continuederanged daughter,
for herdistraction,of and to take such measuresstatea

bemaintenance, if her husband cannotandsupport
four advise.”mymade to do as she and sons shallit,

part executrix,On the the it that theof was objected,
moral,in this instance and a le-will a notimposed only

which a ofcould be enforced in courtobligation, jus-gal
vtice.

C.Smith, ofJ,, court,who delivered theopinionthe
said, uponwhoever sued a bond must aprobate show

heir,claim as a acreditor, an or and thatlegatee, there
a justwas In alldebt. must begeneral, liqui-claims
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dated, before theyJ. of could be recovered a probateuponprobate

a admitted,. If itbond. claim were need be no furtherBriggs“ ~ case,that claim liqui-In the was neitherliquidated.
admitted, and notdated, nor could be enforced in that

way.
us, that aIt seems refusal to apayto the pay-legacy,

byof cannot bement which enforced a suit on a probate
bond, acannot be breach ofadjudged the condition of

bond.that
aof refusalAnd we are that to account for aopinion,
on themoneyof either that itsum wasparticular ground

received, estate,never or not on account of thereceived
alreadyit in anor that has been included account set-

tled, is the annot condition of bond. Ifa breach of the
or onlyexecutor an is bound to account foradministrator

him, andmaywhat be due not for whatfrom thosejustly
are inwho interested the estate claim to be duemay
him,from if is ahe entitled to on the subject,hearing

anand to this must be An honest re-so.adjudication,
to a in asupposed unjustsistance claim such case can

benever deemed unfaithful administration. It is a
ofbreach the or refuse tocondition to render anneglect
; a refusalaccount but to account for whatever bemay

administrator,anclaimed executor or is not so.against
If, when anthe account of executor or administrator

court,is in the those who are interest­adjusted probate
ed in the anyestate think that bething, oughtwhich to

to estate, omitted, tocredited the is then is the time deter­
mine, in our of the claim. Wepractice, validitythe are

that in Bostonv.aware the case of SelectmenThe Boyls­of
aton, 322, Sewall,4 Mass. J. that claimRep. suggested

bein a court executorprobate against might rejectedan
remedyin order have their atpartiesthat the lawmight

But isprobatein a suit on the the practicebond. other­
case,wise here. If aeither in such is dissatisfiedparty,

with decision in the court,the theprobate mayhe bring
cause to this court by and, anappeal, motion,on have
issue formed and tried by a jury.
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case, thethe breach of conditionthisIn isassigned,
the received a sum of be-having moneythat defendant

estate,to the has refused to render an accountlonging
words,it; or, it,asof in other we understand has refus-

fored to the estate credit the said sum. And wegive
athat is noopinionare of such refusal breach of the

thecondition of bond.
then,issue which hasThe been betweenjoined the

issue,.andis an immaterialparties there must be either a
a for the defendantrepleader, judgment notwithstanding

verdict, an ofthe or arrest 1judgment. Pl. 632Chitty’s
; ;—635 2 829­—­831­ 745,Tidd’s Prac. v.Doug. Taylor

“Whitehead; ; Willes, ;1 Burr. 302 366­ Com. Dig. Plead­
; 319, ;18 ber,” R 2 Saund. note 12 Johns. 353.

demands for theThe ofplaintiff judgment penalty the
saysbond. The defendant the condition has per­been

The as aplaintiffformed. breach of theassigns condi­
is anot breach. Thetion what defendant should have

demurred, that,insteadbut of he took issue upon the
is foundand k him. Vetfact, against still no breach of

found, and theiscondition mustjudgmentthe be arrested.
Chitty’s ; T. ;. 623 86 2 84,Saund.Ray. d.1 Pl­

Joseph versusBuffum Levi Green B.and
Snow.

may give preferenceainsolvent debitó to byAn one creditor his debtpaying
full, creditors,the exclusion of all other providedin to beit done goodwith

faith.
deed,to thenot essential valid adeliveryIt is of that the begrantee present—

assent,persona thirddelivery to for hisa use is ifgood, he afterwards and
thing shall begrantedthe said to rest in delivery.him from the time of such

liability grantee suretyof a aThe as for the grantor, is a good consideration to
support an absolute ofconveyance laud against a creditor of the grantor.

If a debtor convey land to payment,this ci editor in acceptand the thecreditor
same, it land,operate apaymentwill” as to the extent of the value theof
although pricethere was agreedno for the land.


