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The Juper or Proeate versus Brices.

A refusal by anexecutor or administrator to account for a particular sum, sup-
posed to have been received by him on account of the estate, is not o breach
of the condition of a probate bond. -

A Judge of pxobate may ge an executor or 'xdmmlstmtox with money not
credited by himn.  And if there be any fhing in his hands for which he has

not given credit, it must be adjusted and-determined when his accounts are
settled in the probate cowrt.

In debt upon a bond, if the defendant plead performance of the condition and

the plaintifl assign an insufficient breach upon which issue is joined and found
“For the plaintiff, judgment must be arrested.

Dezr upon a probate bond. The defendant pleaded
performance of the condition of the hond. To this the
plaintiff replied, that the defendant, as administrator, re-
ceived a sum of money belonging to the e of his in-
testate, of which, although requested, he had refused to
render an account, and issue was Jomed upon this alle-
gation in the replication.

And a verdict having been returned in favor of the
plaintiff’ upon this issuef,fb arker, {for the defendant,
moved in arrest of judgment, on the ground that no
‘sufficient breachof the condition of the bond was alleged.

H. Hbbard and J. H. Hubbard, for they
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By the cowrt.  The question now to be decided, in this J
case, is, whether a sufficient breach of the condition of Bnmr&
the bond has been assigned in the replication ?

The condition of the bond, which is in substan
scribedsby-statute, is,

1st, That the administrator shall return to the Jué’cr
of probate a just and true inventory of the estate of the
deceased within three months fromthe date of the bond.

In Masgachusetts, if an exeeutor or administrator, hav-
ing received personal property of the deceased, neglects
to return an inventory, execution'is awarded in a-suit
upon the bond for the whole penalty, to be distributed
among the parties mteres’zed Statute of 1786, chap. 54 ;
4 Mass. Rep. 823.

In assigning a breach of this clause in the condition,
in an action on the bond, it must be averred that some
property of the deceased came to the hands of the exec-
utor or administrator. 1 Pick. 20, Walker v. Hall.

It is only necessary to return eneinventory. For all
property subsequently received, the executor or admin-
istrator is bound to account, but not in the form of an
inventory. 4 Pick. 50, Hooker v. Bancroft.

2d, Another clauge in the condition of the bond, is,
that the administrator ghall well and truly administer,
according to law, all the estate of the deceased at the
time of his death, which shall come to the possession of

ator.

ot of an executor or administrator to pay,
upon demand, any debt, of the deceased which has been
ascertained by the judgment of a court, there being as-
setis in his hands, is unfgithful administration, and a
breach of this clause in th
Mass. Rep. 114, Cong v.. ‘ , .

Where an estate is msolve’ _negléet by an exeentor
or administrator 16 obtain license to -sell real estaie is

; ation, and a breach of the gondition
of the bond. 3 Pick. 168, Newcombwv. Wing. .
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8d, A further clause in the condition, ig, that the ad-
mmzstrator shall deliver and pay to such persen or per-
the judge of probate by his decree pursuant to
law, shall limit and appoint, all the residue of the estate
wh:ch'Sh ! be found remaining upon the aceouat of the
administrator. :

“Noaction can be maintained upon a pr‘obate bend for
the benefit of heirs at law, until there has b@eﬂa decree
of distribution anda demand. 5 Pick. 61, Coffinv. Jones ;
rior for the benefit of a legatee, without a demand. 14
Magss. Rep. 428, Prescoil v. Parker.

4th, Another clause in the condition, is, that the ad-
ministrator shall make a just and true account of his ad-
ministration, upon oath, to the judge of probate within
one year. k

“In Massachusetts, if an executor or administrator re-
fus‘e or neglect to account, upon oath, for such property
of the deceased as. he may have received, execution is

to be awarded in a suit'upon the bond, for the full value
of the property of the deceased, without any allowance
for the charges and expenses of adminisfration or debts
paid. Statute of 1786, chap. 54 ; 4 Mass. Rep. 323.

1t has been decided, that a probate court, in adjusting
the account of an executor or administrator, is compe-
tent to require an allowance of assetts not inventoried
or credited. © 4 Mass. Rep. 318,

Execuntors and administrators, being by law obliged to
render an account on oath, cannot refuse to answer in-
termg‘atories touching any account. 1 Pick, 530, Stearns

7. Brown.

It seems to have been sometimes taken for granted,
that neglect or refu&al to unt for particular sums re-
ceived by executors or administrators was a breach of
the condition of the bond. Ma%s Rep 199 Puaine v.
Foz, and 291 Dawcsyv. /

: Nilp*e c}f probale . Bngge




OCTOBER TERM,

But a doubt having arisen in this ease, whether that
was sound law, we have been induced to-examine atten-
tively the general nature of the ¢ondition in these bonds.

We believe, that it has never been supposed; tha
refusal by an executor or administrator to pay &
on the ground that nothing was due, might amonunt o a
breach of thecondition. In such a case, the usual course
has beento have the debt ascertainied by a judgment,
and nob te'resort, in the firstinstance, to a suit upen the
probate bond. It is the duty of executors and adminis-
trators to resist claims which theydeem to be groundless,
and it would be singular, indeed, if an honest discharge
of this duty should be adjudged a breach of the condi-
tion of the probate bond: )

So a refusal to pay a legacy, on the ground that no-
thing is due, is no breach of the condition of the bond.
The case of Rogers v. Wendell, decided in Rockingham,
November term, 1815, in this court, was debt upon apre-
bate bond, given by Dorothy Wendell, as executrix of
the will of John VVend; . The defendant confessed the
‘breach of the condition, and upon a hearing in equity
the plaintifl’ claimed to have execution for the value of a
legacy, in the following words : =

“ I mrost earnestly beseech my beloved wife to be kmd
and attentive to all my children, more especially my
deranged daughter, H. D. S. while she shall continue in
a'State of distraction, and to take such measures for her
support and maintenance, if her husband cannot be
madeto do'il as she and my four sons shall advise.”

On the part of the executrix, it was objected, that-the
will in this instance Linposged: only a moral, and not a le-
gal obligation, which coul nforced in a court of juss
iice. o : , : :
Smith, C. J.,"who delivered the opinion of the court,
said, Wheevcr Queci pon a pmbate hond must show a
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ate datedy before they could be recovered upon a probate
bond «If -a-claim were admitted, - it need be no further
iquidated. - In that case, the claim was neither ligqui-
dated, nor admitted, and could not be enforced in that
¥t seems fo us; that a refusal te pay a legaey, the pay-
ment of which cannot be enforced by a suit on a probate
bond; cannot be adgudged a breach of the ¢ ndmon of
that bond. - , =

And we are of opinion, that a refusal 1o account for a
particalar sum of money either on the ground that it was
never recelved, or notreceived on account of the estate,
or-that it has been included already in an accountset-
tled, is not a breach of the condition of the bond. If an
executor or an administrator is only bound to account for
what.may be justly due from him, and not for what those
who are interested in the estate may claim to be due
from him, if he is entitled to-a hearing on the subject,
and toan adjudication, this must be so. An honest re-
sistance to a supposed unjust claim in such a case can
never be deemed unfaithful administration. K is &
breach of the condition to neglect or refuse to render an
ageount ; but a refusal to account for whatever may be
claimed against an executor or administrator, is not so.

If, when the aceount of an executor or administrator
is adjusted in the probate court, those who are interest-
ed in the estate think that any thing, which ought to'be
credited to the estate, is omitted, then is the tin
mine, in our practice, the validity of the claim. We are
aware thatin the case of The Selectmen of Boslon v. Boyls-
ton, 4 Mass. Rep. 322, Sewall, J. suggested that a claim
ina prob%te court against an executor might be rejected
in order that the parties might have their remedy at law
in @-suit-on the probate bond. © But the practice is other-
wise here. If either party, in such g case, is dissatisfied
with the decision in the probate e ;
cause 1o this court by appeal, and,

> rmed and tried by a jury.

v
Briggs.
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In this case, the breach of the condition assigned, is J-
that the defendant having received a sum of money be~
longing to the estate, has refused to render an account
of it; or, in other words, as we understand it, has refus-
ed to give the-estate credit for the said sum. And we
are of opinion that such a refusal is no breach of the
condition:of the bond.

The issug then, which has beensjoined between the
parties-is an impmaterial issueyand there must be eithera
repleader, a judgment for the defendant notwithstanding
the verdict, or an arrest of judgment. 1 Chitty’s Pl. 632
—635 5 2 Tidd’s Prac. 820831 5 Doug. 745, Teylor .
Whitehead ; 1 Burr. 302 ; Willes, 366 ; Com. Dig. < Plead-
er,” R 18; 2 Saund. 318, b note ; 12 Johns. 853.

The plaintiff demands judgment for the penalty of the
bond. The defendant says the condition has been per-
formed. The plaintiff assigns as a breach of the condi
tion what is not a breach. -The defendant should have
demurred, but instead of that, he took issue upon the
fact, and it is found agaipgt him. Yetstil no breach of
the condition is found, and the judgment must be arrest-
ed. 1 Chitty’s PL. 623 ; T. Ray. 86 ; 2 Saund. 84, 4.

&

JOSEPH Burruwm versus Levi Green and B.
Sxow,

An insolvent d may give a preference to.one creditor by paying his debt
in full, to the exclusxon of all other ereditors, provided it be done with good
faith.

Tt is not essential to the valid delivery of a deed, that the grantee be present—
a delivery to a third person for his k '

is‘,,gma, if he afierwards assent, and
the thing granted shall be sald mlrést i hind from the time of such delivery.
The liability of a grantee as a sursty forthé grantor, is-a:good consideration to
‘support an abaolute conveyance of land agdm@t a.creditor of the grantor.
.greditor in payment, and the creditox ’

ment to the extent of the wlne




