
”TERM, ,■■1829.OCTOBER

case, thethe breach of conditionthisIn isassigned,
the received a sum of be-having moneythat defendant

estate,to the has refused to render an accountlonging
words,it; or, it,asof in other we understand has refus-

fored to the estate credit the said sum. And wegive
athat is noopinionare of such refusal breach of the

thecondition of bond.
then,issue which hasThe been betweenjoined the

issue,.andis an immaterialparties there must be either a
a for the defendantrepleader, judgment notwithstanding

verdict, an ofthe or arrest 1judgment. Pl. 632Chitty’s
; ;—635 2 829­—­831­ 745,Tidd’s Prac. v.Doug. Taylor

“Whitehead; ; Willes, ;1 Burr. 302 366­ Com. Dig. Plead­
; 319, ;18 ber,” R 2 Saund. note 12 Johns. 353.

demands for theThe ofplaintiff judgment penalty the
saysbond. The defendant the condition has per­been

The as aplaintiffformed. breach of theassigns condi­
is anot breach. Thetion what defendant should have

demurred, that,insteadbut of he took issue upon the
is foundand k him. Vetfact, against still no breach of

found, and theiscondition mustjudgmentthe be arrested.
Chitty’s ; T. ;. 623 86 2 84,Saund.Ray. d.1 Pl­

Joseph versusBuffum Levi Green B.and
Snow.

may give preferenceainsolvent debitó to byAn one creditor his debtpaying
full, creditors,the exclusion of all other providedin to beit done goodwith

faith.
deed,to thenot essential valid adeliveryIt is of that the begrantee present—

assent,persona thirddelivery to for hisa use is ifgood, he afterwards and
thing shall begrantedthe said to rest in delivery.him from the time of such

liability grantee suretyof a aThe as for the grantor, is a good consideration to
support an absolute ofconveyance laud against a creditor of the grantor.

If a debtor convey land to payment,this ci editor in acceptand the thecreditor
same, it land,operate apaymentwill” as to the extent of the value theof
although pricethere was agreedno for the land.
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BuffttiS in demandantThis a of which theentry,was writ

seizin, a of West-of land inhis tractcounted ownuponeta.Green', — amoreland, byin disseizin thethis andcounty, upon
uponhere the generaltenant. The cause was tried

issue, comterm, 1828, byat and a takenOctober verdict
demandant,sent for the of theto the opinionsubject

court theupon case.following
D.their from who wasparties•Both derived titles D-

theformerly lawfullyto have been seized of de-agreed
inpremisesmanded fee simple.

demandant,The sued out a inhaving writ his own
D.D. inagainstname which.he aupondeclared note

1824,12,Maydated for caused the$200, demanded
premises byto attached thethereof,be virtue on 16th

and1826, an inobtained execution thatAugust, having
it,suit, to be duly uponcaused extended the same premi-

on the 19th 1827.April,ses
D. D*. resided for inseveral saidhaving years Westmore-

land, and wholly insolvent,,become wenthaving to
June,where,Belchertown, Massachusetts,in on the 15th

deed,1826, alie made which apurported to be convey-
premisesof the demanded to the tenants in fee sim-ance

It did not that the eitherappear, or ofple. grantees,
present made,when the was northem were thatdeed

had anybeen previous between theagreementthere
and on thethe grantees subject.grantor

D. deed, putD. took the and it in ahaving trunk at
return,Westmoreland, state,left and has notthis since

1826, letter,But 25th he wroteJuly,ed. on the a dated
N.at to D. himAlbany, where the deedinforming might

found, ;andbe this direction “begiving sure to let the
be delivered and before the isputdeed on record title

less Theaway bysnatched creditors.”deserving deed
Westmoreland,in the andwas found trunk at on the

Green,1826, a15th to ofdelivered son Levi whoAugust,
it of oncaused to be in the therecorded deedsregistry

atsame was whenday. Green home the deed wasnot
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.fcflkndelivered son, recorded,to his return-ami butsent to be '■ V-
Green,ed soon afterwards,'and had beenwhatinformedbeing et a.

done, season,said that the deed was on in and inrecord
the 1826,16thof the the deed intomorning August, took
his custody, and in the of a daycourse or two afterwards
took ofpossession the land.

It did not that Snow had ofappear, any knowledge
the deed until 20ththe 1826. But aftersoonAugust,

land,that time he an take care of thetoemployed agent
and the and it TuelGreen a lease of to oneagent made
on the 1st September, 1826.

demandant,It was that amountadmitted the theby
Snow,clue D. offrom D. and the amountto andGreen

sureties,debts exceed-for hiswhich were liable asthey
ed, ofat theexecuted,the the valuetime the wasdeed
land.

There was found the at Westmoreland within trank
deed, D.bythe said a D. to Green andbill of sale made

Snow, a and inpew hayof in the house somemeeting
to Greenthe barn. This bill of sale was delivered and

Snow, bypewbut the and attachedhay were other
of Green andpossessionand to thecreditors never came

Snow.
deed in awith said the trunkwas foundThere also

them to anotherbooks, to deliverdirectionslist of with
; also a oflist cer-security for his debtas partcreditor

havewished to suedD. wdiich heD.tain notes against
pursu-on those notes inmadeWrits wereand secured.

on theand attachedpropertyhis instructionsance of
cred-of thethe1826, knowledge15th withoutAugust,

at-aforesaid, theandThe made asconveyancesitors.
and personalthe estate both realcovered alltachments

be attached.couldD. D. whichof
1826,Green, 16th August,on thethatappeared,It also

andone of his notesD.a D. onwrit againstsued out
be which,topremisesthe demandedcaused attached^

pending.suit is still
10
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D. madeD.demandant, thatthebyIt admittedwas
to se-preferencefromto and Snowthe said deed Green

saidthat theappeareditAnddebts.cure their said
due toSnow wereandD.D. to Greendue fromdebts

not jointly.andseverally,them
deedcontended, thethather, demandantPm for theJ.
wasItto the tenants.D. not delivereddulyD. wasof

deliv-16th Theuntil the August.handsnot in Green’s
ofson, conveyanceto and theof instrument histheery

deliverya tooffice, did not constituteto theit register’s
a delivery tonotA to Green wasdeliverythe tenants.

Snow, purcha-not norpartners, jointbecause werethey
sers, totallyinterests werenor creditors. Theirjoint

several, in what theyand proportionsdisconnected and
ascertained, unless it bewaywere to take is in no in

due them Greenrespectively.to the debts toproportion
not the of receive the anddelivery,was Snow toagent

by himto assentsubsequent deliverya Snow and cannot
it ofby relation,make the anprejudiceto innocentgood

creditor, badwho attached land.the
But the deedif was delivered,well it cannot prevail

creditors,against aunless full consideration was orpaid,
todebts the full amount aasdischarged, for theground

conveyance. ;Here paidwas no debt was dis-nothing
;in factcharged no sum was be paid,to oragreed dis-

; no price forcharged ;the land was fixed notesno or
were given up.sureties If it could be thatsupposed,

notesthe which Snow and Green herd D. D.against
aform deed,consideration for themight yet still their

liabilities as formsureties could not a good consideration,
and in that case the consideration would be inadequate.

there,It is that aapparent was secret ortrust confi-
dence, thereas towere be toafter-proceedings settle

be :what should allowed for the land. The conveyance
appears theupon face of tothe deed have ;been absolute
but it inwas not fact so. The grantees hold landthe in
trust until it shall be settled whether it is to ingo full



s
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of ¾&■thedischarge debts or in part The suitpayment.
brought by Green on one of his notes is proof,decisive Green,”et a.

—--that he did not consider that note by thedischarged deed.
Indeed no of the notesone is as thedischarged, deed ac-

consideration,the of theknowledges receipt D.an#D.
demands,is estopped tothereby thatsay, those or any

part of them, deed,are by the theredischarged nobeing
thatagreement, they should be so. Then all the pre-

tended consideration fails.
on the sameWoodbury, side thatargued, about one

third of the supposed consideration for this conveyance
been ahaving mere by theliability asgrantees sureties

for the grantor, the other two thirds was not alone an
adequate consideration. whatOn couldprinciple that
one third abe valid consideration for an absolute convey-
ance the-creditors of the ?against grantor

had been paid nothing ever beNothing might paid—
Athe mereby liability onlycould agranices. be con-

for a Thesideration authorities citedmortgage. seem
;88point.to on this 2 Greenl. 3be lawgood Dyer,

before the295, delivered,deed wasa. Had the grantees,
debts, or to them allpaythe atvoluntarily paid agreed

ofeitherevents, the thesegrantor,and discharge might
But thea case showsfurnished consideration.goodhave

after the ofdeliverywere thepaymentsall theirthat
no on theagreement subject.that there wasdeed, and

hadconsideration been an ab-supposedIf the whole
thana amount thedebt to valuelargerand directsolute

still be fraudulent,land, transaction ifmighttheof the
trust, if the debtor notwas dis-any secretthere was

case, circumstance,everyIn thisthe land.bycharged
fraud,and indicates existed. Ifattendsusuallywhich

law,infraudulent could at-nothingwastransactionthe
found here. Possession afteris not theit, whichtend

existed, the grantorbecause abscond-not havecouldsale
who wereof wasgrantees creditorsed, the selectionand
The coverthe fraud. would be ©f-to covernescessary
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Bufftim agreedorfectual, discharged,wasif no of the debtpart
debt, embarrass-aThere would beto be discharged.Green,"eta.

— transaction, ament, in theperfect secrecyabsconding,
be reach-couldof all other whichconveyance property,
no notesmoneyed no noby process, paid, discharges,

All existedthesegivenor to be up.given up, agreed
further, asupone of the notes now setAnd veryhere.

inland,the was suit.by putpaid subsequently
nois manifest. Had there beenThe secret trust

atrust, beenconveyancesuch the would have mortgage,
have beenor would orupthe notes given discharged

when, delivered.the deed was
door to fraud is leftthus TheEvery possible open.

anyto beprice of the land or The timething nothing.
fixed, six months, years,when it is to he orsix never.

undetermined,The mode of fixing whether by them-
referees,or or sale byselves auction, or aby jury. Nor

fix afterwards,will it itanswer to in any of these ways.
No court can make a contract for parties,the and thus

aconvert fraudulent contract into a fair sale.
With to therespect ofadequacy the consideration, we

notare to look to the value of land,the but the agreed
value, the mentium. It isagregatio asjust fraudulent for
a adebtor to sell farm ato creditor for $500, which is

to sell$1000,worth as it to one who is not a creditor for
that sum. And it makes the case neither more nor less
fraudulent, if the debtor owes the creditor beyond the

ofvalue the land.real
Here the price was agreed, or it was not. If it was

not, the court cannot make a price for them ;afterwards
and the parties cannot afterwards aadopt mode to fix it,

atnot agreed theupon time. If can,they any fraudu-
maylent sale be cloaked.

No case can be found, where a deed has been held to
he valid against creditors, unless there was an express

ascontract to pricethe of the land, previous to any at-
tachment. Until there is such a contract, the sale is
inchoate and incomplete.
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a in- IMftinalways provisionis theIn there ■assignments
v.andstrument, or shall be soldpropertythat the goods Oreen; et a.

or takes at ainto the themmoney, assignee fixedturned
; debts to arepaid specified.and the be Otherwiseprice

;be leftavenue to fraud would theopen andevery
thecreditor,a when beof shouldassignmentclaims

enforced in or inhim, still be whole part,made to might
5prescribe.his or Mass.might Rep.as pleasurecaprice

ditto, 464, Harrison The48, ; 12 v.Smith,v. eta.Hatch
; ;343 5 154Phillip's Academy; ditto, ditto,6Trusteesof

5 Johns. 344.
If de-Ilanderson, sell his land toonefor the tenants.

of his iscreditors,fraud his titleyet grantee good,the
if he a valuablebe a bona for considerationpurchaserfide

14 Mass. 247.Rep.without notice of such design.
A bonamaydebtor in giveinsolvent circumstances fide

to the exclusion of others.a to onepreference creditor
allHe evenpreference mayAnd such is valid. assign

creditors,of to theparticularfor the benefiteffectshis
;342 5 :C Johns. 412Rep.of others. Mass.exclusion

49; 15458; 571;15Johns. 5 Mass. Johns.Rep.14
; ; ditto,5 D. E.;74 556 & 235 8ditto,Mass. 17Rep.

; 1529 Binn. 514.Rep.
.304,A delivery.deed takes effect its 2 Bl.from Com.

; 46, ; 55, 58, ;Co. b 72 8 Rep.307 Litt. Touch. Mass.Shep.
;; ;9 234 4ditto, ditto,310 2 Johns. 233. The de-239

words, ormay by byof a deed be acts withoutlivery
the be either to themayAnd deliverywords. grantee,

a specialto third has no thepersonor who forauthority,
;of the 12 Johns. 536use Rep.grantee. Cowper’s

; 57, ;58 1 N. II.Shep.204 Touch. 357.Rep.
deliveryIt is not essential to the valid of a deed, that

that it beand made to andbe ac­present,granteethe
A atdelivery tbepersonally.cepted by, register’shim

else, in the absence of the isgrantoror whereanyoffice
assent andif take the 12he afterwards deed.good

, ditto, ; ditto,9M0; ;17 XI.Rep 460 310 1Mass. N.
jVK'.;;Rep. 357 1258 Johns.Touch.Shep.
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Bití&m Every man is apresumed to assent to grant, made for
v. benefit,his 1 318.Binn.Green, et

use,All such asacts or ofdirectly, by wayestatesgive
first, andare at the when the deedgood grantedthing

of use,is the shall in thegrant delivered to vestgrantee’s
to ac-grantee before he has notice of the orgrant, agree

*;of ifcept so,the thatthing lands begranted granted
feoffment,immediately by &c. thegift, things granted

shall be said to in the and thebe be-grantee, grant good
fore notice or until Shep.agreement, disagreement.

; ; ;283 6 Mass. 2 138 1Rep. Ventris, Shower,Touch. 24
; 503,308 1 Binn. and 518 —520.502 —

The of the deed to anddelivery Green the acceptance
Snow,him to theby enures benefit of and is a de-good

to invest the title him. If alivery feoffment be made to
deed,and BA and isby livery made to A in ab-the

B, both,of namesence in the of the is tolivery godd
the estate to both. A ispass difference taken between

have aattornies, but naked andauthoritytwo who two
the Co. Litt. 49,have interest. b.whograntees,

demonstrate,citedThe above that the deed incases
itthe moment was tocase took effect deliveredthis

Green’s son.
said, that,it is deedBut the have beenmightalthough

the theaccepted by grantees,well delivered and convey-
;is of D.ance fradulent as the creditors D. thatregards

land, the notes heldprice byno was fixed for the Green
;Snow thatand not cancelled theWere notwithstanding

sued,the has been andconveyance, one of notes all the
other demands be sued and collected of D. D.may and

all thethus, it consideration forsupposedis theargued,
The theseanswer toconveyance objectionsfails. is

wastrue a suitIt is that commencedobvious.very by
was,TheGreen, the deed. factacceptedafter he that

not sufficient to the due topaythe land was amount
Snow, theyand the amount forGreen and which were

ifsum, surelya andby they acceptedliable considerable
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aGreen hadthe land in as it wouldpayment, so far go,
to a and the balance due togood suit recoverright bring Green, eta.—

true,him. It land,is that no was for thealso fixedprice
and that were notthe notes cancelled. But the moment

deed,the thethey effect wasaccepted legal ofpayment
the and other demands held D.they againstnotes D. to
the of the value of the land conveyed.extent

But, said,it is liabilities ofthe Green and Snow as
acould form goodsureties not consideration. This is

not so. When they accepted land,the title to the they
andthereby their character relation tochanged original

D. sureties,D. Instead of they principals.became
received the for apurpose,land that it was fundHaving

in their hands the debts,for of those andpayment by
fund, theythis assumed the theaccepting payment of

if D. D. shalldebts, and be hereafter to paycompelled
hishavethem, remedyhe will Green andagainst Snow.

?here is a secret trust.said, How soIt is Was any
D. ? Ifto D. the land hadreserved been ofinterest

than the amount Green andvalue Snow weregreater
receive, there haveto would been aentitled trust-

not so. The landwas notfact wasthe sufficientBut to :
indemnity. then,There coulda fullafford be nothem

'trust.
is in the fact,There case neither fraud in nor in ■■

A like thistransaction has no tendency to defraud credit-
more, less,ors. it was no nor than the debtspaying due

into Green Snow andpart,and is as free from fraud as
if D. D. Greenand and Snow had upon theagreed value

D,land,the up amount,of the to thegiven notes and D.
delivered the deedhad with his own hand to the gran-

effect uponThe the creditors wouldtees. have been
the in as insame the one case the other.precisely

opinionThe of the court was bydelivered Richard-
,son, C. J.

It is clear,very that an insolvent debtor may agive
preference to one full,creditor hisby debt inpaying
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Buffitm creditors, providedof theof all restthe exclusion theto
strange,beIndeed, itfaith. woulddone withbe gooditGreen,"eta.~~‘ astate, whereinbe done thislawfullycould notthisif

hisof debtorpropertyall thebymay attachingcreditor
allof theexclusionhis debt to theofpaymentthesecure

re-cases, beento which haveThe weother creditors.
intenants, directly point,the areofby the counselferred

is contesteddo the principleand not understand thatwe
in this case.

title,taken to the5Rut several have beenexceptions
whichupon rely.the tenants

nocontended,In that there wasthe itfirst isplace
the timetotenants,ofdelivery previousthe deed to the

virtue of the demandant’swhen the land bywas attached
fact, pre­in mustif foundedwrit. wellThis objection,

deed was deliveredstates, that thevail. But the case
wasto a of the andperson grantees,for the usethird

in before thethe hands of of theactually grantees,one
; are manywas made and there adjudgedattachment

cases, show, deliverythe to thirdclearlywhich that the
1 254,Johns. Ch.delivery.was a valid Rep.person

foundation,thenv. Arden. There is no onSouverbye
this can rest.exceptionwhich

contended,It that nois there was considerationalso
the conveyancecan creditors.support againstwhich

that debts duedisputedIt is not there were from the.
the or that conveyanceto the wasgrantees,grantor

ofmade in debts. But it is thatpayment those objected,
land,fixed andwas for the no wasprice agreementno

made as what should be thebyto debts con-discharged
not, however,We do seeveyance. any foundationlegal

conveyed pur-If the land was for thefor this objection.
e so far asof the debts due to tb itpose paying grantees

and in itpayment,them thus willaccepted bywould go,
itsin law to the extent of value.as aoperate payment

law, thatAnd of rule ofany requiring,we are not aware
particular shall designated,the to bedischargeddebts be
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when payment is Bufiiimland,made in more thanany when
ispayment inmade that,But ismoney. it said although etCircón, a.

the debts due to the grantees be a considera­might good
tion, their asliabilities sureties could Thenot be so.

is, however,law otherwise. It is well settled, that such
aliabilities are forgood consideration a Gconveyance.

Bell;342,Mass. ;Stevensv. 1Rep. Burr. 474 2 Johns.­
Ch. 308. And the areRep. asgrantees well entitled to
hold the land to them, to toconveyed enable them pay
the debts of the for which weregrantor, they liable as
they would have to hold money,been had it been paid

doubt,to them for that Wepurpose. have no that there
was a consideration forgood equalthe toconveyance
the full value of the land.

is furtherIt objected, that there was a secret trust or
confidence in the conveyance, and this toattemptedis
be shown from several In place,the firstcircumstances.

said,is that the thatcomplete,it contract was therenot
to be further value ofwere to the theproceedings settle

satisfaction,land, it orand whether should in inpartgo
debts,full of the and that the land was helddischarge

trust,in these matters were settled.until
that thisBut it does seem to us affords anynot ground

capathat was secret trustsuspecteven to there .which
theThe sent deedconveyance.invalidate the grantor

thefor the of debts du#Spurposethe payingto grantees
liable, andfor werethem, theyand debts whichtheto

This, law,in of con­pointaccepted accordingly.itthey
ofthe value the land.the extent ofa topaymentstituted

a astrust, conveyance againstinvalidatesa whichNow
to thecreditors, gran­benefitis the reservation of some

wasreservation thereH. 424. ButRep.3 N. whattor.
only any? no evidence of inisThere notthis casein

the circum­undercase, it is improbable,but highlythis
no previousThere wasany.wasstances, that there

hadThe grantorparties.thebetweenconsultation
theto grantees.offeredthe deed wasbeforeabsconded

II
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hadBuffum granteesof theeitherwasThe deed recorded before
sufficientofnotland wasTheconveyance.notice of theet a.Green!

debtsand thethedebts due to grantees,value to thepay
degreein theis highestIttheyfor were liable.which
secretto anyassentedhavewouldimprobable, that they

isthem, and theretoproposedit beenhadreservation
all thatit at probablerendersthatin the casenothing

to them.ever madekind wasof theany proposition
of thesaid, receiptthat the con-it isplaceIn the next

deed,in that thethe andacknowledgedissideration
due toto the debtsthereby estoppedisgrantor say:that

nothereby conveyance, beingthe are thepaidgrantees
,s! so is a secretfor and that thereagreement purpose,that

land. are nottrust as to the whole of the But wevalue
notaware of The would beany estoppel. grantorsuch

for ofpurpose operationthe the ofpermitted, defeating
deed, to show that there was a ofthe not consideration

But it hasmoney court,been in thispaid. settled that
mayhe showany purposefor other the true considera-

tion.
Some other circumstances have bybeen mentioned

counsel, ;which in some cases aattend secret trust but
case,inwe see thisnothing which inindicates the slight-

anyest ofdegree the kind.thing
The verdict must aside,therefore andbe set

Jl new trial granted.

Judge ofThe Probate versus Charles F.
andBrooks, others.

14,3 4 chapterThe statute and andof the W. M. adoptedhas been in this state.
But no against anyaction lies a devisee as there islong remedysa theagainst

executor or administrator.
When the any personestate of deceased has been in thesettled insolvent

course, administrator,■there no remedy against the executor ifor even the
insolvent,estate notwas in fact: the dependedand demand a.upon contin-

.gency that happendid not until estate wasthe settled.


