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In this case, the breach of the condition assigned, is J-
that the defendant having received a sum of money be~
longing to the estate, has refused to render an account
of it; or, in other words, as we understand it, has refus-
ed to give the-estate credit for the said sum. And we
are of opinion that such a refusal is no breach of the
condition:of the bond.

The issug then, which has beensjoined between the
parties-is an impmaterial issueyand there must be eithera
repleader, a judgment for the defendant notwithstanding
the verdict, or an arrest of judgment. 1 Chitty’s Pl. 632
—635 5 2 Tidd’s Prac. 820831 5 Doug. 745, Teylor .
Whitehead ; 1 Burr. 302 ; Willes, 366 ; Com. Dig. < Plead-
er,” R 18; 2 Saund. 318, b note ; 12 Johns. 853.

The plaintiff demands judgment for the penalty of the
bond. The defendant says the condition has been per-
formed. The plaintiff assigns as a breach of the condi
tion what is not a breach. -The defendant should have
demurred, but instead of that, he took issue upon the
fact, and it is found agaipgt him. Yetstil no breach of
the condition is found, and the judgment must be arrest-
ed. 1 Chitty’s PL. 623 ; T. Ray. 86 ; 2 Saund. 84, 4.

&

JOSEPH Burruwm versus Levi Green and B.
Sxow,

An insolvent d may give a preference to.one creditor by paying his debt
in full, to the exclusxon of all other ereditors, provided it be done with good
faith.

Tt is not essential to the valid delivery of a deed, that the grantee be present—
a delivery to a third person for his k '

is‘,,gma, if he afierwards assent, and
the thing granted shall be sald mlrést i hind from the time of such delivery.
The liability of a grantee as a sursty forthé grantor, is-a:good consideration to
‘support an abaolute conveyance of land agdm@t a.creditor of the grantor.
.greditor in payment, and the creditox ’

ment to the extent of the wlne
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, Turs was a writof entry, in which the -demandant
Gmw eta. Counted upon his own seizinof a tract of land in West-
moreland; in this. county, and upon a‘disseizin. by ‘the
, "The cause wastried ‘here upon the-general
issue, gt October term, 1828; and a verdictitaken by con-
sent for the demandant, subject to the opmmn of the

court upon the following case. s :

. Both-parties’ derived their titles:from D D ;Who was
aﬂreed to have been formerly lawfully scized of the de-
manded premises in fee simple.

The demandant, having sued outa writ in-hisown
name against D. D.in which he declared upon 2 note

dated May 12, 1824, for $200, caused the demanded
premises to be attached by virthe thereof, on the 16th
August, 1826, and having obtained an execution in that
suit, caused it to be duly extended upon the same premi-
ses on the 19th April, 1827. :

D.D. having resided for several years in said Westmore-
land, and having become wholly insolvent, went to
Belchertown, in Massachusetis; where, on the 15th June,
1826; he made a deed, which purported to be a convey-
ance.of the demanded premises to the tenants in fee sim-
ple. It did not appear, that the grantees, or either of
them were present when the deed was made, nor that
there had been any previous agreement between the
grantor and the grantees on the subject.

D. D. took the deed, and having put it in a trunkat
Westmoreland, left this state, and has net since return-
ed. But on the 25th July, 1826, he wrote a letter, dated
at-Albany, to N. D. informing him where the deed might
be found, and giving this direction ; ¢ be sure {o let the
deed be delivered and put on record before the title is
snatched away by less.d g ereditors.” The deed
‘was found in the trunk at Westmoreland, and on the
L)th Augufat 1826, dehvereﬁ toas son @f Levi Green, who

. on the
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delivered to his son, and sent 1o be recorded, but return-
ed soon afterwards, and being informed what had been
done, sald that the deed was on record in season, and.in
the morning of the 16th August, 1826, took the deed into
his custody, and in the course of a day or two afterwards
took possession of the land.

It did not appear, that Snow had any L.nowledwe of
the deed until the 20th August, 1826. But soon after
that time he employed an agent to take care of the land,
and the agent and Green made a lease of it to one Tuel
on the Ist September, 1826..

It was admitted by the demandant, that the amount
due from D. D. to Ureen and Snow, and the amount of
debts for which they wére liable as his sureties, exceed-
ed,at the time the deed was executed, the value of the
land.

There wag found in the trunk at Westmoreland. with
the said deed, a bill of sale made by D. D. to Green and
Snow, of a pew in the meeting house and some hay in
the barn. This bill of sale was delivered to Green and
Snow, but the hay and pew were attached by other
creditors and never came to the possession of Green and
Snow.

here was also found with said deed in the trunk

list of books, with directions to deliver them to another
creditor as part security for his debt ; also a list of cer-
tainr notes against D. D. which he wished to have sued
and secured. - Wiits were made on those notes in pursiu-
ance of hig instructions and property attached on the
15th August, 1826, without the knowledge of the cred-
itors. . The conveyances made as aforesaid, and the at-
tachments covered all the -estate hoth real and personal
of D. D. which could be attached.

It also appeared, that Green, on the 16th Aurrust 1896

sued out a writ against D. D. on one of his notes and-

caused the demanded premises to be attached; whicl
suit igs

Green, et a,
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It was admitted by the demandant, that D. D. made
(;repz eta. the said deed to Green and Snow f{rom preference to se-
enre their said debts. And it appeared that the said
_debts due from D. D. to Green and Snow were due to
~ them severally, and not jointly.

J. Parker, for the demandant contended, that the deed
of D. D. was not duly delivered to the tenants. It was
not in Green’s hands until the 16th August. The deliv-
ery of the instrument to his son, and the conveyance of
it to the register’s office, did not constitute a delivery to
the tenants. A delivery to Green was not a delivery to
Snow, because they were not partners, nor joint purcha- .
sers, nor joint creditors. Their interests were totally
disconnected and several, and in what proportions they
were to take is in no way ascertained, unless it bein
proportion to the debts due to them respectively. Green
was not the agent of Snow to receive the delivery, and
a subsequent delivery to Snow and assent by him cannot
make it good by relation, to the prejudice of an innocent
_creditor, who had attached the land.

But if the deed was well delivered, it cannot prevail
against creditors, unless a {ull consideration was paid, or
debts to the full amount discharged, as a ground for the
‘conveyance. Here nothing was paid ; no debt was dis-
charged in fact ; no sum was agreed to be paid, or dis-
charged ; no price for the land was fixed ; no notes or
sureties were given up. If it could be supposed, that
the notes which Snow and Green hetd against D. D.
might form a consideration for the deed, j t still their
liabilities as sureties could not form a good consideration,
and-in that case the consideration would be inadequate.

It is apparent that there was a secret trust or confi-
dence, as there were to after-proceedings to settle

~what should be allowed for the land. “The conveyance
‘appears upon the. face of the deed to‘ have beenxabsolute R
but ﬁtW s not in faet so. n k
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discharge of the debts or in part payment. The suit
brought by Green on one of his notes is decisive proof
that he did not consider that note discharged by the'

Indeed no one of the notes iz discharged, as the deed ’acW
knowledges the receipt of the consideration, and D. D.

is estopped thereby to say, that those demands, or any
part of them, are discharged by the deed, there being no
agreement, that they should be so. Then all the pre-
tended counsideration fails

Woodbury, on the same side argued, that about one
third of the supposed consideration for this conveyance
having been a mere lability by the grantees as sureties
for the grantor, the other two thirds was not alone an
adequate consideration. On what principle could that
onethird be a valid consideration for an absolute convey-
ance against the-creditors of the grantor ?

Nothing had been paid—nothing might ever be paid
by the granteces. A mere liabilityrcould only be a con=
sideration for a mortgage. - The authorities cited seem
to be good law on this point. 2 Greenl. 88 ; 3 Dyer,
295, «. Had the grantees, before the deed was delivered,
voluntarily paid the debts, or agreed to pay them at all

events, and discharge the grantor, either of these might

have furnished a good consideration. Butthe case shows
that all their payments were after the delivery of the
deed, and that there was no agreement on the subject.
If the whole supposed consideration had been an ab-
solute and direct debt to a larger amount than the value
of the land, the transaction might still be fraudulent, if
theve was any secret trust, or if the debt was not dis-
charged by the land. 1In this case, every circumstance,
which usually attends and indicates fraud, existed. If
the transaction was fraudulent inlaw, nothing could at-

tend it, which is not found here. Possession after the )
sale could not have existed, because the granter abscond-

cover the frand. The cover would*b

Fulfion
2.
Green, et a.
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B&ffﬁl‘l fectual, if no part of the debt was discharged, or-agreed
Gmn ota. to be discharged. - There would be a debt, embarrass-
iy abseonding, perfect secrecy in the transaction; a
gonveyance of all other property, which could be reach-
~ed by process, no money paid, no discharges, no notes
given up, or agreed to be given up. Allthese existed
here.  And further, one of the very netes now set up as
paid by the land, was subsequently put in suit:

The secret trust is manifest. -~ Had there been-no
such-trust, the conveyance would have been a mortgage,
or the notes would have been given up or discharged
when the deed was delivered.

Every possible door to fraud is thus left open.. The
price of the land to be any thing or nothing. The time
when it is to be fixed, six months, six years, or newver.
The mode of fixing undetermined, whether by them-
selves or referees, or sale by auction, or by a jury.  Nor
will it answer to fix it afterwards, in any of these ways.
No court can make a contract for the parties, and thus
convert a fraudulent contract into a fair sale.

With respect to the adequacy of the consideration, we
are not {o look to the value of the land, but the agreed
value, the agregatio mentium. It is just as fraudulent for
a debtor to sell a farm to a creditor for €500, which is
worth $1000, as to sell it to one who is not a creditor for
that sum. And it makes the case neither more nor less
fraudulent, if the debtor owes the crechtor beyond the
real value of the land. ;

Here the price was agreed, or it was not. If it was
not, the court cannot make a price for them afterwards ;
and the parties cannot afterwards adopt a mode to fix it,
not agreed upon at the time. If thoy can, any fraudu-
lent sale-may be cloaked o

No ease can be found, where a deed has been held to
be valid against creditors; unless there was an express

eontract as to the price of the land, prev " Lo any at-
hment. - Until there is such a contract, the sale is
ichoate and incomplete.
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In assignments there is always a provision in the in-
strument, that the goods or property shal besold and
turned into money, or the assignee takes them ata fixed
price ; and the debts to be paid are specified. Other
every -avenue to fraud would be left open yuz
claims «of dvcreditor, when the assignment should be
made to him, might still be enforced in whole or in part,
as his caprice or pleasure might presecribe. 5 Mass. Rep.
48, Hatch v. Smith, eta. ; 12 ditto, 464, Harrison v. The
Trustees of Phillip’s Academy ; 6 ditto, 3435 5 ditto, 154 ;
5 dohns. 344. %

Hunderson, for the tenants. If one sell his land to de-
fraud his creditors, yet the title of his grantee is good,
if he be a bona fide purchaser for a valuable consideration
Wiihout notice of such design. 14 Mass. Bep. 247.

“A.debtor in insolvent circumstances may bone fide give
a preference to one ecreditor to the exclugion of others.
And such preference is valid. He may even assign-all
his effects for the benefit: of particular creditors, to the
exclusion of others. 6 Mass. Rep. 342 ; 5 Johns. 412
14 Johns. 458 ; 5 Mass. Rep. 49; 15 Johns. 571; 15
Mass. Rep. 745 17 ditte, 536 ; 5 D. & E. 235 ; 8 ditto,
529 ; 1 Binn. Rep. 514. i

A deed takes effect from its delivery. 2 BL Com. 304,

7;Co. Litt. 46, b ; Shep. Touch. 55, 58,72 ; 8 Mass. Rép.
239 ; 9 ditto, 310 ; 2 Johns. 234 ; 4 ditto, 233, The de-
Iﬁf'@r of a-deed may be by WOrds, or by acts without
words. And the delivery may be either to the grantee,
or to a third person who has no special authority, for the
~use of the grantee. 12 Johns. 536 ; Cowper’s Rep
204 ; Shep. Touch. 57, 58; 1 N. H. Rep 354,

It is not essential to theyahd deliveryiofia deed; that
the grantee be present, and that it be made toand ac-
cepted by, him personally. A delivery at the register’s
office or any where ¢lse, in the absence of the grant
good it fterwrards assent and take the

: 460 ; 17 ditto, 2205 9 ditto, 310“*
Rep. 357 ; Shep. Touch. 58 ; 12 Johns. 577,

Buttam

v,

Green,eta,
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Buﬁ‘um « Every man is presumed to assent-to a gram made {or
Gxeen, ot a. ?ms benefit, 1. Binn. 518. s

Al sueh acts as give estates directly, orby way of us
are good-at first, and-the thing granted when the deed
of grantis delivered to the grantee’s use, shall vest in the
grantee before he has notice of the grant, or agree to ac-
cept-of the thing granted ;-so, that if lands be granted
immediately by feoffiment, gift, &e. the things granted
shall be said to be'in the grantee, and the grant good be-
fore: notice ~or agreement, until disagreement. Shep.
Touch. 285 ; 6 Mass. Rep. 24; 2 Ventris, 198; 1 Shower,
308 ; 1 Binn. 502—503, and 518—520.

.Fhe delivery of the deed to Green and the aceeptance
by him enures to the benefit of Snow, and is a good de-
livery to vest the title in him. If a feoffment be made to
A and B by deed, and livery is made to A in theab-
sence of B, in the name of both, the livery is goé(}'to
pass the estate to both. A difference is taken between
two attornies, who have but a naked authority and two
grantees, who have the interest.  Co. Litt. 49, b.

The cases above cited ‘demonsirate, that the deed in
thig case took effect the moment it was delivered te
Green’s son.

But it is said, that, although the deed might have been
wellidelivered and accepted by the grantees, the convey-
afice-isfradulent as regards the creditorsof D."D.; that
no-price was fixed for the land, the notes-held by Green
and Snow were not cancelled ; that notwithstanding the
conveyance, one of the notes has been sued,and all the
other demands ‘may be sued and collected of D. D. and
thus, it is.argued, all the supposed consideration for the
conveyance fails. The answer to these objections is
very obvious: It is true that & suit was commenced by
Green, after he accepted the deed. The fact was, that
the Iand was not suflicient to pay the amount ‘due tor
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the land. in payment, so far as it would go, Green had a Bﬁﬁ“m
good right to bring a suit and recover the balance due to Greenﬁ et a.
him. - It is also true, that no price was fixed forthe Jand, —
and that the notes were not cancelled. - But'the mamént

they accepted the deed, the legal effect was payment of

the notes and other demands they held against D. D to

the extent of the value of the land conveyed.

But, it is said, the liabilities of Green and Snow as
sureties could not form a good consideration. . This i
not 0. When they accepted the title to the land, they
thereby changed their original character and relation to
D. D. [Instead of sureties, they became prineipals.
Having received the land for that purpose, it was a fund
in their hands for the payment of those debts, and by
aceepting this fund, they assumed the payment of the
debts, and if D. D. shall be hereafter compelled to pay
them, he will have his remedy against Green and Snow.

It is said, here is a seeret ’Lmst How so? Wag any
interest reserved to D. D.# If the land had been of
greater value than the~ amount Green and Snow were
entitled to receive, there Weuid have been a trust.
But the fact was not so. The land was not sufficient to -
afford them a full indemnity. There could then, be :né
trust. ~ —
There is in the case neither fraud in faet, nor.in Iaw.
Adransaction like this has no tendency to defraud credit~. "
org. It was no more, nor less, than paying the debts due
to Green and:Snow in part, and is as f{ree from fraud as
if D. D. and Green and Snow had agreed upon the value ~
of the land, given up the notes to the amount, and D+ D.
had delivered the deed with his own hand- te.the gran-
tees. The effect upon the:creditors would have been
precisely the same in the one tase as in the other.

The opmmn of the court was delivered by Rrcmarp-
SON, C o
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to the exclusion of all the rest of the ereditors, provided
it'be done with good faith. Indeed, it would be strange,
if:this. could not be lawfully done.in this state, where a
creditor may by attaching all the property of his debtor
secure the payment of his debt to the exclusion of all the
other ereditors.. The eases, to which we have been re-
ferred by the counsel of thetenants, are directly in point,
and-we do not understand that the principle is contested
in this:case. I ; ;
-But several exceptions have been taken to thée title,
upon: which: the tenants rely. ,
“In the first place itis contended, that there was no
delivery of the deed to the tenants, previous te the time
when the land was attached by virtue of the demandant’s
writ... This objection, if well founded in fact, must. pre-
vail. - But the case states, that the deed was deliver d
to-a third person for the use of the grantees, and was
actually in the hands of « { the grantees, before the
attachment was made ; cre are many adjudged
cases, which clearly show, that the delivery to the third
person ‘was a valid delivery. 1 Johns. Ch. Rep. 254,

Souverbye v. Arden. There is then no foundation, on

vhich this exception can rest.
1t is also contended, that there was no consideration
hich can support the conveyance against -creditors.
tis not disputed that there were debts due from- the
grantor to the grantees, or:that the conveyance was
made-in payment of those debts. But it-is-ghjected, that
no price was fixed for the land, and no agreement was
made as to what debts should be discharged by the con-
veyance. - We do not, however, see any legal foundation
for this objection. If theland was conveyed for the pur-
pose of paying the debts duetothe grantees so far as it
would go, and accepted by'them thus in payment, it-will
in law operate as a payment to the extent of :its value:
And we are not aware of any rule of law, requiring, that
particular debts to be discharged shallbe designated,
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when payment is made in land, any more than when
payment is made in money. But it is said that, although
the debts due to the grantees might be a good considera-
tion, their liabilities as sureties could not be so. The

law is, however, otherwise. It is well settled, that such

liabilities afe a good considerstion for a_conveyance. 6
Mass. Rep. 842, Stevens v. Bell ; T"Burr. 4745 2 Johns.
Ch. Rep. 306.  And the grantees are as well entitled to
hold the land conveyed to them, to enable them to pay
the debts of the grantor, for which they were liable as
they would have beer ‘to hold money, had it been paid
to them for that purpose. We have no doubt, that there
was a good consideration for the conveyance equal to
the full value of the land.

It'is further objected, that there was a secret trust or
confidence in the conveyance, and this is attempted to

be shown from several mmum“tances. In the firgt ploeey”

it is said, that the contraet was not complete, that there
were to be further proceedings to settle the value of the
land, and whether it should go in part satisfaction, or in
full - discharge of the debts, and that the land was held
in trust, until these matters were settled. :

But it does not seem to us that this affords any ground®

even to suspect that there was a secret trust swhich can
invalidate the conveyance. 'The grantor senti the des
to the grantees for the purpose of paying the debts due
to them, and the debts for which they were liable, and
they accepteditaccordingly. This, in point of law, con-
stituted a payment to the extent of the value of the land.
Now a trust, which invalidates a conveyance as against
creditors, is the reservation of some benefit to the gran-
tor.. 3 N. H. Rep. 424. But what reservation as there
in this case ? There is not only no evidence of any in
this case, but it is highly imprebable, under the circum-
stances, that there was any. There was no previous
consultation - between the parties.  The grantor
absconded before the deed was offered to the

11

b

Buflum
v,
. .
Green, ot a.
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Bui’ﬁtm The deed was recorded before either of the grantees had
Green, eta hotice of the conveyance. The land was not of sufficient
value to pay the debts due to the grantees, and the debts
for which they were liable. It is in the highest degree
improbable, that they would have assented to any secret
reservation had it been proposed to them, and there is
nothmg in the case that renders it at all probable that

any proposition of the kind was ever made to them.

In the next place it is said, that the receipt of the con-
sideration is acknowledged in the deed, and that the
grantor is thereby estopped to say that the debts due to
the grantees are paid by the conveyance, there being no
agreement for that purpose; and that so there is a secret
trust as to the whole value of the land. But we are not
aware of any such estoppel. The grantor would not. be
permitted, for the purpose of defeating the operation of
4he deed, to show that there was not a consideration of
money paid. But it has been settled in this court, that
for any other purpose he may ‘show the true considera-
tion. oo

Some other cn'cumstances have been mentioned by
- -eounsel, which in some cases attend a secret trust ; but
~we see nothing in this case, which indicates in the slight-
. -est degree any thing of the kind.

- The verdict must therefore be set aside, and

i A new trial granted,

oomen

Tur Jupce or Propatr versus Cuarres F.
Brooxs, and others.

e 6f the 3.and 4 W. and M. chapter 14, has been adopted in this state:

But no action les. ainst a devises 'é Jlong as there is any remedy. againstthe
executor or administrator. . )

When the estate of any person deceased has heen settled: in the insolvent
course, there is no remedy against the executor’or admi even if the
estate was not in fact Thsolvent, and the demand depended upon a contin-
gencv hiat-did wot happen until the estate wagsettled::




