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hadBuffum granteesof theeitherwasThe deed recorded before
sufficientofnotland wasTheconveyance.notice of theet a.Green!

debtsand thethedebts due to grantees,value to thepay
degreein theis highestIttheyfor were liable.which
secretto anyassentedhavewouldimprobable, that they

isthem, and theretoproposedit beenhadreservation
all thatit at probablerendersthatin the casenothing

to them.ever madekind wasof theany proposition
of thesaid, receiptthat the con-it isplaceIn the next

deed,in that thethe andacknowledgedissideration
due toto the debtsthereby estoppedisgrantor say:that

nothereby conveyance, beingthe are thepaidgrantees
,s! so is a secretfor and that thereagreement purpose,that

land. are nottrust as to the whole of the But wevalue
notaware of The would beany estoppel. grantorsuch

for ofpurpose operationthe the ofpermitted, defeating
deed, to show that there was a ofthe not consideration

But it hasmoney court,been in thispaid. settled that
mayhe showany purposefor other the true considera-

tion.
Some other circumstances have bybeen mentioned

counsel, ;which in some cases aattend secret trust but
case,inwe see thisnothing which inindicates the slight-

anyest ofdegree the kind.thing
The verdict must aside,therefore andbe set

Jl new trial granted.

Judge ofThe Probate versus Charles F.
andBrooks, others.

14,3 4 chapterThe statute and andof the W. M. adoptedhas been in this state.
But no against anyaction lies a devisee as there islong remedysa theagainst

executor or administrator.
When the any personestate of deceased has been in thesettled insolvent

course, administrator,■there no remedy against the executor ifor even the
insolvent,estate notwas in fact: the dependedand demand a.upon contin-

.gency that happendid not until estate wasthe settled.
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This was an ofaction X.ofupon bond, probatodebt a probate given
by D. on theDwight, 1817,15th hisMay, upon being Brooks"etal

-■-appointed administrator of the estate John Evans,of
deceased, Brooks,and byexecuted Job F. as ofsurety
the said TheDwight. action was brought theagainst
defendants, as the heirs at oflaw the said surety, who

“liad deceased, and as his devisees, of divers lands and
tenements, devised to the lastbythem will and testa-

of F.ment the said Job Brooks,” and prosecutedwas
for the benefit of the creditors of the ofestate Evans.

The cause was ofsubmitted to the decision the court
upon facts,the by of thefollowing agreement parties.

wasDwight appointed administrator of the estate of
John Evans, 1817,on the 15th May, and the bond men-
tioned in the ofdeclaration the plaintiff was executed

him,by and F.Job Brooks, as hisby surety.
The estate of Evans was inadministered the insolvent

course, and a ofsettlement the accountupon of the ad­
ministrator, June,11826,on the 7th there was found to

which,his hands the sum of on the$567,16,be in same
be dividedday, creditors,ordered to thewas among

as thebywhose claims allowed commissioners arffounted
account,the of hisSoon after settlementto ‡1445,22,

the andaforesaid, this nopart country,as left ofDwight
be the credit­divided»amongsum decreed toof thepart

This suit ispaid. broughthas beenors of Evans ever
Evans,: the ofof estateof creditorsfor the benefit

estate, as decreed thebyof the judgeproportionwhose
'toamountsprobate, $43.2,59.of

Brooks,F.are the children of Job whodefendantsThe
1822, which,will,made his byin September, havingdied

widow,for his he devisedprovisionscertainmakingafter
children,to his said in certainhis estateofresiduethe

Brooks wasThe estate of administered inproportions.
all the claims the es-Butcourse. againstinsolventthe

personalof thepaid property,,wjfheouttate have been
inventoryin thevaluedwasreal estate which
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probateofJ. 1834, the de-was, November, among0n the 3d divided
will, the time of thefendants, to the and ataccordingeta],Brooksj

in hands ofthesuit,of this wastherecommencement
sum ofwill,in theexecutor, $374,48.named the samethe

time, noteshands, certainalso in his at thatThere was
Peirce, PeirceJohn Butagainst $169,79.toamounting

himhas madebeen betweenpoor, anbeing agreement
executor, heirs,and the and that the heirs shouldsaid the

labor,in thereceive the amount and the notes have since
thisof action distributed amongcommencement been

heirs,the have of thewho received some contentspart
in labor.

The bond on which wasthis suit is neverbrought, pre-
October, 1826,sented to the said executor. But in a

list of the claims the of Evansagainst pre-estate was
him,sented to and he requested pay same,was to the as
ofexecutor the last will of F.Job Brooks. To which

lie that hereplied, should them,not andpay that he
funds his hands.had no in

Parker, for theJoel defendants.
The first question is, whether an action lies here

?devisees, anyin case Atagainst common law devisees
are liable. Theynot arc made liable in England by the

3 W.statute of and M. chap. 7,14. 2 Saund. ;4note
“ ;Bacon’s Ab. F 6 151,Mass. Rep. v.Heir” Hayes Jack-

etson, a.
But the W.of M.statute and has never been adopted

in this state. remedyIt agives against devisees only to
andby specialty,creditors our laws know no such dis-

tinction. Even in England, covenant cannot be sustain-
ed foran heir aagainst breach hisbefore time.

But thatadmitting such an action may be sustained in
state,this the present action cannot maintained,be be-

cause there awas clear remedy theagainst executor of
TheBrooks. of thelanguage seventh ofsection the

2,statute of July 1822, relative to the settlement of in-
estates,solvent is to be veryadmitted strong. But that
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probateJ-ofsection, and the of the ofsection statutéeighteenth July

2, 1822, to the and ofrelative duties ofpowers pro-judges Brooks*etal.

bate, materia,must takenbeing in-pan be Thetogether.
section,said eighteenth provides thatexpressly when

thehappensthe before finalcontingency settlement of ....
estate, maythe the creditor exhibit his claims to the ex-

or administrator,ecutor and that shallthey be liable
therefor as in other ofcases estates not represented in-
solvent, to the extent of the assetts under their control.

then, executor,abeing, remedyThere theagainst
not 3 N. 491,heirs are H. HutchinsonRep.these liable.

v. Stiles.
Handerson, thefor plaintiff

assetts,Debt or covenant an heirlies against having
histhe deed of ancestor. Andbywhen boundexpressly

;7,;a 39 2 note 4Chitty’sso 1 PI. Saund.of devisee.
“; title,3 N. H. 404 Ab. andRep. Bacon’s Heir Ances-

F.tor,”
heirs, should be allthey joinedthere be several inIf

1; so must the heir andsuit and devisee. Chitty’sthe
384, ; 6; 13 Howesv.39 Mass. Johns.Rep. BigelowPL

; 11 101,v.59, ditto. Executors Liv-Rep. HoagJackson of
v. Tremper.ingston

devisees, under are liable. 4age,Heirs and although
East, 485.

theThese are settled of common law. Itprinciples
how far theseenquire,to principlesremains haveonly

our statutes. The statute ofby July 2,been altered
1822, 18, that noenacts,section action shall lie against
an administrator unless the demand is presented within

;years after' of administrationgranttwo ifprovided,
yearsthe two the estate is represented insolvent,within

demand shall be It is alsonecessary. providedno such
if demand adepend uponthat the whichcontingency,

years,after the two and the creditor exhibithappened
same a andthe final settlement distribution ofbefore

estate,the shall be liablethe or administratorexecutor
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J. orprobate insolvent,representedas notin other cases of estates
control,under histhe assettsbut to the extent ofonlyBrooks,etai

demands,of other withthe the whichafter discharge
thisAn examination of stat-the estate stands charged.

ute that its provisionswill show clearly, apprehend,we
administrators,to andonlyrelate of executorsliabilitythe

them, when theand the of againstmanner proceeding
do makeinsolvent,is and notestate not therepresented

liable,administrator, anycircumstances,underexecutor or
in the course.the is administered insolventwhere estate

noprovisions, then,These have thebearing upon pre-
sent case.

The 2, 1822,statute of July the settlementregulating
and estates,ofdistribution insolvent the courseprescribes
of when an estate isproceeding, represented insolvent,

be administeredand is decreed to in that course. It di-
commissioners,ofappointmentthe andrects angives

from their decision to theappeal superior court. It is
section,in the seventh that allthen declared demands
have to,the estate which beenmight exhibitedagainst

commissioners,the butby,and allowed which notwere
and shall beso exhibited allowed forever barred. But

“section,a in thatthere is that hereinproviso nothing
remedyshall to of aimpair anybe construed creditor

devisees, estate,ofor suchanythe heirs whoseagainst
by the commissionersdemand could not be allowed be-
a whichupon contingency,cause the same haddepended

allowed toor timethenot before thehappened during
to their demands.”provecreditors

Stiles,v.In of Hutchinson the courtthe case decided
state, an heir is not the deed of histhat in this liable on

have been hadremedyin aancestor, where mighteases
of thethe or administrator ancestor.executoragainst

action, wc neverWe to maintain because haveclaim this
thehad, now, executor,nor remedyhave we any against

whichthe a:depended upondemand having contingency,
to thedid happennot before or time allowedduring the

tocreditors their demands.prove
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probateJ ofbond, founded,onThe is was madewhich this suit
15, is,1817.May of that he ai,The condition the bond Brooklet

should months,return an and set-inventory, in three
year.tie his in one Heaccount did not hissettle ac-

June, 1826.count The of probateuntil judge havemight
ancompelled earlier settlement. What mayreasons

ahave for soexisted do notlong delay appear. ‘Although
inthis suit the name ofis the ofjudge probate, the court

will look the form to thethrough is,substance. It in
a thetruth, bysuit creditors of Evans. The isjudge
a nominalmerely party. hadThese creditors no claim

the bondunder until the ofdecree distribution was made
June, 1826.in thereAlthough have been a tech-might

bynical of the condition reason thatbreach the settle-
not made within a theyear, creditors,ment was if they

bound,not to forhad the were sue thisright, breach.
if they any.waive their isThey right, It notmight had

suit is demands,this Thebrought.that breach forfor
is notthis suit werebrought,which ascertained as to

exist,amount, and could not said to untilbe the set-the
and ofthe account decree distributionof weretlement

not have beenThis claim beforebroughtmade. could
Brooks’ estate. Had the beenof bondthe commissioners

?uponwhat could have been allowed it Notpresented,
The ispenalty, surely. penaltythe whole never con-

due.the true debt The commissionerssidered would
or tohave allowed next For a merenothing, nothing.

nominalbreach, could have beenonlynominal damages
It not haveallowed. could then been thatknown,

fail to toDwight paywould over the thecreditors
amount that be uponfound in his hands themight settle-

Whetherof his account. there would or wouldment
of Brooks,the estate dependeda uponnot be claim then

had nota whichupon happened.contingency
course,in the insolventestate is administeredWhere an

or admin-no thesuit be executorcan maintained against
thefromappealof anistrator the exceptionwith single
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J. of probate Such claims as areofdetermination the commissioners.
can, under cir-nonot to thepresented commissionersal.Brooks",et

cumstanees, the executor orbybe enforced suit against
administrator, the besame,is the whether estateit

ofissolvent or insolvent. Such the obvious meaning
a; uponthe and is instatute so it held Massachusetts

15 Mass.statute similarcontaining provisions. Rep.
264, v. Nichols.Judge probateof

views, law,If in onr of the iswe are not mistaken it
inimmaterial to amount of assetts were theenquire what

the this ofLord, executor,hands of at time causethe
Nor wasaccrued, period.action or at subsequentany

states,case thatThenecessary.a demand himupon
1828, ofin the sumApril, $374,48.he had his hands in

adequate ifremedy, any,then noThe creditors had
couldBut no action be maintain-the executor.against

amount, whatever assetts heed him for anyagainst
have had.might

cited,1822,of before wouldto statutetheprovisoThe
not to save from theonlyhave intendedto beenseem

verythe statute this as well asof caseoperationgeneral
enacts,it, substance,in whenlike but it thatall- others
a so that itdepends upona cannotcontingency,demand

commissioners, the claim standthe shallbybe allowed
maintainedlaw, mayand an action beatas common

cases, where tbebyin thoseand deviseesheirsagainst
are liable.theycommon law

statutecourt, doubt,no that the ofthe We .haveBy
14, in this state.adopted3 W. & M. waschap.and 4the

itthe Butremedy, provides.refer toOur own statutes
liabledevisees, heirs,that like areof opinion,we are

thecases, remedyno can be hadonly againstin. where
reasons, arewhyThe heirsor administrator.executor

cases, in Hutch­are statedliable in suchonlyheld to be
reasonsStiles, 404,3 N. H. and the sameRep.insonv.

exist in case of devisees.the
Evans,then, ofis,questionThe whether the creditors
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U pwbuteofcould,for whose benefit this is prosecuted,suit at any
time, since the decree of distribution was made in the ifcook-*",<?t»i.

of June, 1826,ease that the 7thestate on have sustained
a ofthe executorsuit Brooksagainst upon bond,this and

the paymentthus have enforced of the sum they are en-
titled to receive of ?under thatDwight decree Until
that was anddecree made it,toDwight neglected obey
the Brooks,claims the estate of which thisagainst suit
is recover, didto not exist. that itbrought Until time

a thatdepended neverupon contingency might happen,-
whether ofthe estate Brooks would ever be liable upon
this bond for claims. It inthose remained contingency,

made,whether of distribution would beany decree ever
and made,if it or not.Dwight obeywhether would

made,And ofwhen that decree distribution was the
course,estate of Evans had been settled in the insolvent

and all closed.the proceedings
inof a of an estate thatThe effect settlement course

2, 1822, anJulythe of entitled actbyis declared statute
“ ofand distribution insolventthe settlementregulating

that cannot be misunderstood.estates,” in language
“is, that all de-the seventh sectionThe oflanguage

estate exhibited to the commission-mands suchagainst
ers and them and not toby prosecuted judgmentrejected

and allin demandsby prescribed,the manner this act
thisestate, of actbysuch which virtueagainst might

them,to,been and allowed butby,have exhibited which
allowed,and shall be forever bar-were not so exhibited

or administra-anyred. And no action against executor
be sustained otherwiseanytor of shall eversuch estate

beif action com-anythan in Andthis act is provided.
ofadministrator suchexecutor ormenced theagainst

discontinued, whan the estate isestate, it shall be
however,Provided, that no-insolvent.represented

impairconstrued tobecontained shallhereinthing
or devis-the heirsany of creditorremedy againsta
not be al-couldestate, whoseees of such demandany

12
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Jíjofífwbate dependedthecommissioners, because samethebylowed
orhappenedhad not beforewhichaupon contingency,a!,Bj-oofe, et=_ — theirto the creditors to proveallowedthe timeduring

demands,” than thisclearer language.can beNothing
an or adminis-executorcan he maintained againstNo suit

estate, ofexcept by way appealoftrator an insolvent
isof And itthefrom the determination commissioners.

statute, wasof the that itthe languagefromapparent
that these provisionsintention of the legislature,the

theall into cases of estates administeredapplyshould
course, in some the estate mightinsolvent casesalthough

ifin For were notnot to be fact insolvent. suchprove
intention, remedythe thethe proviso saving against

devisees,and is idle In case of ac-nugatory.heirs and
tual can be in the hands ofinsolvency, there nothing

devisees,heirs or and there can no remedybe against
them.

We have the stat-examined of thesectioneighteenth
“ute July 2, 1822,of anentitled act thedefining juris-

diction, powers, aand duties of of andprobate,judge
duties, of ad-exemptions executors,the and liabilities

and cases,ministrators in certain in toorderguardians
notascertain if that does a remedy the ex-give against

in case, least,ecutor this at to the extent of the assetts
in It section,his hands. is in thatprovided that ac-no
tion shall anbe executorbrought against or administra-

yearator within after the original grant of administra-
nortion be sustained the demandunless was exhibited

“to the And noexecutor. such action shall ever he sus-
tained, unless the demand, whether payable not,or was
exhibited within two from theyears original of ad-grant
ministration to the or administrator,executor asacting

exhibition,atsuch the time of the but every remedy for
the thereofrecovery any executoragainst or administra-
tor shall provided,be that if the demand de-barred —

apended upon whichcontingency never havemight
happened, but shallwhich have happened after the said

years,two and the creditor shall exhibit the same before
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ofprobateestate,the final the ex-settlement and of thedistribution
therefor,eeutor or shall be as inadministrator liable Brooks]eiai.

insolvent,other cases of nbt but onlyestates represented
control,to the extent of estates under his and which

the ofdischargeshall remain after the other demands
standswhich the estate charged.”with

a most attentive consideration ofAfter these provis-
satisfied, theythations, were not intendedwe are to

inin of administered thecases estates insolventapply
provisowe think inparticular,In the relationcourse.

ademands, was not in-upondepending contingency,to
it is expresslyso because providedto applied,tended be

or administrator shall be liableexecutor suchthat the in
ofdemands, in other cases' estates not in-as represented

solvent.
of that theopinion, plaintiffWe are therefore is enti-

tled judgment.to

Page Stephen Wheeler et a.versusEdward
If party papers not been injurya deliver to he have readthe which knows

cause, aside,verdict,the party,tile if in will be set whetherfavor of such
papersthe wore material or not.

mistake, it,paper go jury by theyBut if a to the not or if itand do examine
immaterial, settingbe this furnish no for asidegroundwill the verdict.

paper jury byBut if a material be delivered to the mistake the verdict must be
case,party permittedA be in such aset aside. cannot to show the tes-by
byjurors theyof the that were not influenced thetimony paper.

AssumpsitTuR delivered,sold andgoods between the
December, 1826, June,and 13th24th the 1827.

was uponThe cause tried here the issue,general at
term, 1828.October

that theadmitted goodsIt was mentioned m the dec-
sold Jonathan Wheeler,tolaration were one of the defen-

plaintiff, thatby theydants the and were delivered upon
saidthe of the Jonathan. But therecredit was evidence

to that Jonathan Wheelertending wasprove, indebted
defendant,Wheeler,to the otherStephen Stephen—that


