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It seems to bewell settled, both in courts of hw andin
courts of equity, that an'executory agreement in writing,
notunder seal, may, before breach, be' discharged by a
subsequent unwritten agreement. Philips’ Ev. 444-448 ;
Com. Dig. “action on the case in Assumpsit,” G 1
Camp. 85, Whatley v. Tricker ; Chitty on Bills, 157 9
Vesey, 2505 17ditto, 864 4 1 ditto, 402 ; 1 Johns. €. R.
42924305 2 ditto; 416, Chitty on Centraects; 292

If a written contract can be discharged altogether by
a‘gubsequent agreement, not in writing, it will be difficult
to eonceive, it i3 imagined;, any goeod reason why Hs
terms’may not be altered by such an agreement.  If the.
contract ean be varied, no action can be sustained on‘the
original confract in contravention of the new agreement.

We are; on the whole, of opinion, that the p}e‘L igin
law a %ufﬁcmnt answer to the dedamtlon

JAMES I‘OST}:R PErEUS JONATHAIN HUNTINGTON
and anocther.

MWhere an administrator, who has obminad an execution in his favoer as admin-

istrator for a debt due to the deceased, causes the same execution to.be ex-
tended upon land, the title to the land vests in the heirs of the dece: cd, and

cannot be sold by the administrator without a hcense from the Jud% of
probate: : :

Tms Was a wmt of entry, in which the demandmt,
coxmied upon hl‘S own seizin of two tracts of land in Al-
,exandm, and upon a dmsemm by the tenants..  The
cause was subuitted to the decision of the court upon the
following facts,
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- William Foster died seized of tlie demanded premisés, 1“0%@&"
and administration of his-estate was committed: to:hig! Hmw
widow, Mary Foster, who, undera license granted by
the judge of probate;sold the same premises to one Da-
vid Faster; junior, and accounted for the proceeds of the:
sale on her account as administratrix, on the 28th Janua-<:
ry, 1823,

The said administratrix, having afterwards rccovercd
two judgments against the said David Foster; the one in:
her own right, and the other in her capacity of adminig-
tratrix, and sued out execumonb, caused-the gaid exeen-
tions to be extended upon the demanded premises, the
one exceution upon one parcel, and the other. execution
upon the residue.

~Aund thesaid David Foster having fhiled -to redeem
the land, the said Mary conveyed the same te:the de-
‘mandant by a deed of warranty in the usual-form. i
-+ The question was, whether that part of the land on
which the execution, which the said Mary had obtained
in her capacity of administratrix, had been extended,
passed by her deed to the defendant, without a license
from the judge of probate.

Bradley, for the plaintiff.

-Upham, for the defendant.

By the court. Weshall, in the first phee consider what!
interest executors and administrators have, as such, in
the goods and chattels of the deeeased, and . then exam-
ine the provisions of our statutes in relation to lands,’
which'may come into their possession by the extent of
executions to secure debts due to the deceased. -

It scenisto be well settled, that executors and admin-
istrators have an interest in all‘the personal estate “of
the deceased, but such estate is not absolutely their own
property. They have it in another right, and are only
the ministers and dispensers of the goods and chattels of
thedead. 9 Coke, 88, Pinchon's ease 3 9-Magss Rep. 4,
Wentworth’s executor, 885 Lovel. 2%, "
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Fd‘sfer They may ‘become absolutely the owners of the goods
Hunnm eta, by the payment of debts to the full value. 8 Johns. Ch.
Rep. 818; 1 J. & W. 64 ; Shep. Touch. 475.° But until.
they thus:become the 'absolute‘ owners, the goodg-of the
deceased eannot be taken on execution to pay thelr own

debts. . Godol. 138,

They cannot devise the goods and chattels belonging to
the estate, for sueh devise is void.  Godel. 296 ; Plow-
den; 526, But they may sell for the payment of debts;
&e. any-of the chattels, real or: personal, whereof the
deceased died pessessed. Shep. Touch. 475; 7 Johns.
Ch. Rep. 155 ; 7 Yesey, 165.

It therefore seems that the interest of executors-and
administrators, as such, in the goods and chattels of the
deceased, is that of mere trustees with an authority to
sell: . -And if there were no provisions of our statutes on
the subject, and their interest in lands acquired by exsy
tents to secure debts due to the deceased, followed their
interest in such debts, they must be: considered as trus-
tees.of .the land with authority to sell.

But this matter is regulated by statute. It is provided
by the eighth section of the statute of July 2, 1822, ¢ that
if an executor or administrator, in order to secure or sat-
iisfy & debt due the deceased, shall levy on the land of
the debtor, the heirs and widow, or legatees shall have
the same right in the land so levied that they had in the

~ demand thereby secured or satisfied, and it shall vest in
themaccordingly ; subject to the just demands with which
the estate stands charged, to the same extent as the
money, if received for the debt, would be subject, and
to be sold by the executor or administrator in the man-
ner provided by law. “And in case of disseizin, the ex-
ecutor or administrator may sue for-and recover the land
so levied, declaring on his seizin thereof in his said ca-
pacity .

It is futher provided, in another statate of the zd Iuly, :

1822, empowering the several judges of probate to li-
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cense executors, &c. fo sell real estate, section 4, ¢“that ~ Foster
when any executor’ or adminisirator, in order to secure Ilg;mux;u eta,
or satisfy ‘a debt due the deceased, shall.have levied on

the land of the debtor, it shall be in the powerof the

judge of probate, after giving notice, &c. to license the

executor or administrator who shall give bond and be

sworn, &c. 1o sell, &c. the land so levied, although the sale

thereof be not necessary for the payment of the said. Just
demands.”

By the express words of the said emhth seetmn the title
to lands acquired by an extent fo secure a debt due to
the deceased, is vested in those who were beneficially
interested in the debt; subject however 1o be sold by the
executor or administrator, in the manner by law provided,
for the payment of just demands against the estate. We
think that the words ¢ provided by law,” mean, provided
by statute. In the other section above recited, there ig
an express provision for a license. We are not aware,
that there is any manner provided by law for the sale of
lands, vested in heirs, by executors or administrators ex-
cept by a license from the judge of probate.

‘We are therefore of opinion, that nothing passedin this
case by the deed of the said Mary Foster to the deman-
dant, except that part of the land, on which the execu-
tion, which she had in her own right, was extended, and
there must be judgment accordingly.

MARY BURBANK VErsus ASA WILLOUGHBY

When a phmuﬁ’ recovers less than $13,33 by reason of a set-off, he is not to
be limited in his costs, although it appear ~that the matter of the set-off,
might have been given in evidence as payment upon the general issue.

 Assumpsit. The defendant filed as a set-off certain
articles delivered, and certain sums paid; to the plaintiff
and upon the trial here at this term, proved the delivery




