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in the books whichmany recognizeThere are cases
v.187; ante, 45,B. A. Robinson5 &principle.the same
isit22, And1 v. Price.Cases, KeatingBatchelder. Johns.

has everbelieved, that no case can be found in which it
questioned.been

■ and inof lawsettled,to inIt seems be well both courts
inan executory writing,of thatequity, agreementcourts

seal, abreach, bybe dischargedbeforemay,undernot
;444-448­Philips’ Ev.subsequent unwritten agreement.

; 1in G.Assumpsit,”on the case“actionCom. Dig.
; 985, ; Bills, 157onChittyTrickerv.Camp. Whatley

ditto, R.; ;402 1 C.; ditto,364 1 Johns.17250Vesey,
Contracts,; ditto, 416, 292.2 onChitty429 —430

bycan altogethera contract be dischargedIf written
in it be difficultHSTeement, not willwriting,subsequenta

conceive, itsany whyreasonit is goodimagined,to
thean Ifsuchbynot be altered agreement.mayterms
thevaried, no action can sustained onbecan becontract

original of the newin agreement.contraventioncontract
whole, that inopinion,of theare, pleaWe on the is

to declaration.a answer thesufficientlaw

Huntingtonmes Foster versusJa­ Jonathan

and another.

administrator,ail who hasWhere obtained au inexecution his favor as admin-
deceased,fora due toistrator debt the causes the same execution ex-to be

land,upon deceased,tended the title to the laud vests in the heirs of the and
bycannot sold thebe administrator without a license the judgefrom of

probate.

was aThis writ of inentry, which the demandant
his ofuponcounted own seizin two tracts of Al-inland

exandria, aand bydisseizin theupon tenants. The
cause was submitted to the ofdecision the court upon the

facts.following
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*'0*21Foster premises,William seized of the demandeddied
his was to ■■,,».and of estate committed hisadministration eta.
who,Foster, awidow, underMary license bygranted

sold the same premisesof to one Da-probate,the judge
Foster, and accounted for thejunior, proceeds ofvid the

administratrix, onaccount as the 28thher Janua-salé on
1828.ry,

administratrix, afterwards recoveredThe said having
Foster,the said David the one iri>againsttwo judgments

herother in of adminis-capacityand theright,her own
executions, the saidsued out caused execu-tratrix, and

the premises,demanded theuponextendedtions to be
and the other executionparcel,oneuponone execution

residue.theupon
failedsaid David Foster to redeemhavingAnd the

land, to thesaid the same de-Mary conveyedthethe
in the usuala deed of form.warrantybymandant

of landpartwhether that the onwas,The question
had obtained'Marythe saidexecution,the whichwhich

extended,badadministratrix, beenofcapacityin her
defendant, a licensethe withouther deed topassed by

of probate.from the judge
for the plaintilF.Bradley,

for the defendant.Upham,
shall, inthe court. We the first consider what:place,By

have, such,and as ininterest executors administrators
deceased,and chattels of the and thenthe exam-goods

lands,:of our in toine the statutes relationprovisions
come theirmay possession bywhich into the extent of
to debts theexecutions secure due to deceased.

settled,It to be wellseems that and:executors admin-'
inhave an interest all the personal estateistrators of

deceased, estate is notbut such their ownabsolutelythe
inhave it anotherThey and areright, onlyproperty.

and of the andministers chattels ofdispensers goodsthe
88, ;9 74,9Coke,dead. Pinchon's casethe Mass. Rep.
88; 21.executor,Wentworth’s Lovel.­
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the owners ofabsolutelybecome theThey may goods
full 3by the debts to the value. Johns. Ch.payment of

;; W. 64318­ 1 Touch. 475. untilRep. Shep.J. & But
owners,thus the absolute thethey become the ofgoods

tobe taken on execution their ownpaycannotdeceased
debts. 138.Godol.

andThey devise the goodscannot chattels tobelonging
deyiseestate,the is void. ;for such Godol. 296 Plow­

den, 626. the debts,forthey may paymentBut sell of
chattels,&c. any of the thepersonal,real or whereof

;deceased died 7possessed. Touch. 475­ Johns.Shep.
Ch. ; 7Rep. 155­ 165.Vesey,

It oftherefore seems that the interest andexecutors
administrators, insuch, the and chattels of theas goods
deceased, that of mere trustees with an toauthorityis
sell. And if there were no of our onprovisions statutes
the and their interest in landssubject, acquired by ex-

deceased,to due totents secure debts the followed their
debts, theyinterest in must besuch as trus-considered

tees of the to sell.authorityland with
But this is statute.bymatter It isregulated provided

“ofby July 2,1822,the section ofeighth the statute that
administrator,if an executor or toin order or sat-secure

isfy deceased,a debt due the shall on the land oflevy
debtor, andthe the heirs widow, or shall havelegatees

landthe same in the so levied that had in theright they
satisfied,demand secured andthereby or it shall vest in

; subjectthem to the demands withaccordingly just which
the estate stands to the same extent as thecharged,
money, debt,if for andreceived the would be subject,

be executor orbyto sold the administrator in the man-
disseizin,ner law. And in case ofprovided by the ex-

or for andmayecutor administrator sue recover the land
levied,so his seizin thereof in hison said ca-declaring

pacity,”'
It is father 2din another statute of theprovided, July,

1822, theempowering several of to li-judges probate
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“&c,executors, hosiercense to estate, 4,sell real section that
when any administrator,or orderexecutor in to secure limiting.eta

deceased,or havesatisfy a due the shall levied ondebt
debtor, it powerthe land of shall be in thethe of the

notice, toafter &c. theprobate,of licensegivingjudge
shallor administrator who bond andgiveexecutor be
levied,sosworn, sell,&c.to &c.the land the salealthough

ofnecessary paymentbe for the the said justthereof not
demands.”

section,of the said theBy the words titleexpress eighth
to ato an extent secure debt due toacquired bylands

wbodeceased, beneficiallythe is in those werevested
debt,in be soldinterested the however to thesubject by

the lawor in manneradministrator, hyexecutor provided,
for thethe demands estate. Wepayment of just against

u law," mean,think that providedthe words provided by
by recited,other isstatute. In the section above there

aware,for a are notprovisionan license. Weexpress
for the sale ofprovided byis manner lawanythat there

heirs, ex­lands, by executors or administratorsvested in
ofa from the probate.licensecept by judge

of thisnothing passedare therefore that inopinion,We
to deman-case the deed of the said Foster theby Mary

dant, land,of theexcept that the on which execu-part
had in andtion, extended,which she her wasown right,

bethere must accordingly.judgment

Willoughby.Mary AsaversusBurbank

set-off,$13,33 abythan nota recovers less reason of he is toplaintiffWhen
costs, it matteralthough appearhis that the of theinbe limited set-off.

payment upon generalevidence as thegivenhave been in issue.might

Assumpsit. The defendant filed as a set-off certain
delivered, and certain to thepaid, plaintiffarticles sums

term, deliveryand the trial here this theupon provedat


