
130 ROCKINGHAM.

Haven et &. veyance, that creditors to a large actuallyamount hadv,
become parties to indenture,theRichardson. before the demanded
premises were byattached the tenant in this case.

And, on the whole, we are of opinion that there must
be

Judgment on the verdict.

Lane versusSamuel130 Samuel Shackford.
471'

contract, with®, conveyin writingsnot toa to land the latter. BA makes
contact,upon performedthe even when he hasaction itno oncan maintain

part.his
void. And Bwhollyis not to be considered can havea noBut such contract

it,havemay paidwhat he under untilback A has dis-recoverremedy, to
himself, part.onto the hisexecute contractor refusedabled

person sell,mortgage,to third in a powerthe land a withconveyif AAnd to
performdisabled himaeifhavingconsidered as tonot behe is to the con-

gonertract, ishis to redeemrightuntil

Assumpsit. counts,were three generalThere for
received, an accountuponand annexed tohadmoney

andwrit, conveyed.land sold Thereand for wasthe
substance, thatcount, in in consid-statingspecialaalso

to to theconveyhad defend-plaintiff agreedtheeration
in and thePierey, paytract of land defend-ant a certain

labor,and for him certainperformalso andant $19,
; the defendant promisedto hiin a of steerspairdeliver

him a tract of landto certain inconveytoplaintiffthe
on the partof ofChester, performancean avermentwith

refusal on the parta and ofneglectand ofthe plaintiff,
the contract.performtodefendantthe

issue, and the stat-the generalpleadeddefendantThe
ute oflimitations.

term, 1829, aandtried atwas here AugustThe cause
ofto the opinionplaintiff, subjectfor thetakenverdict

followingthe case.uponcourtthe



1830TERM-JANUARY 131

Lans818,9lh 3 with theApril,On the plaintiffthe bargained
Chester, and,defendant land in withfor the tract ofsaid shackford

father,his the defendant a note forpromissorygave
$172,70, interest,on demand with and there-payable

toupon the defendant toagreed convey plaintiffthe the
note;Chester,insaid land the ofupon saidpayment

There was no written on the partcontract of the defend-
ant, nor ofproduced, any evidence the existence of such

contract, unlessa it be inferred frommight the nature of
and thethe contract circumstances of the case.

12th September,On the the plaintiff conveyed1818■
land to thePiercy defendant,the and about the same

time, but more than six years before the-commencement
action, stock,deliveredof this performed andlabor, paid

note,ofmoney partin said but paidnever the note in
afull, balance ofbeing $30,there still unpaid.

May 1826,13ththe theOn defendant conveyed the*
inland Chester to Rufus Wilson insaid fee and in mort-

condition of was,The this conveyance thatgage. the
should, within monthseighteen fromdefendant the date

deed, divers notes,pay promissorythe given byof him
persons. And it was inagreedto divers the deed that

waste,defendant, no shoulddoing remainthe in posses-
;the condition shouldsion until be broken and that in

condition,a Wilson,of of the the saidcase breach within
expirationthemonthslafter of the saidsix eighteen

auction,sell the andmonths, should land at apply the
the of notespaymentto the mentioned inproceeds said

sale,condition, and the of the andexpenses pay to the
defendant the ifoverplus any.

French,D. for the plaintiff.
D, Bell, theS. for defendant.
thecourt. There are severalBy reasons why the plain-

should not havetiff onjudgment the last count in his
theupon stated,declaration facts but we shall mention

only one.
It is provided by state,statute in this that no action
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Lane; lands,shall be contract sale ofanymaintained orupon
unless the such action shall beupon whichagreementShaekford.

by partiesbe in and to bethebrought, writing signed
As thatappearor their it does notcharged, agents.

there in this a for sale ofwas. case written contract the
evidence,count, thethe.land the fourthmentioned in

plain-thebyit the performedeven if had contractshown
insufficient, unlesstiff, adjudgedmust then have been

of the statute.that the case outcircumstance takes
of parolspecific performanceaequityCourts of decree

lands, hasof wherethe sale therecontracts torelating
But thecontract. groundtheperformancea ofpartbeen

ofcases, is Lawthere, Sugden’sin fraud.of relief such
Jones;172, v.Venders, Swanston, 2Morphet1;72

Johns,e; 1 Ch. Rep.Earl cas­783, Aylesford'sStrange, of
; ibid, Parkhurst v.273, Van131, v. andThompson­Philips

87,Cases, ;v.; Wetmore2 Caines’ White­ 7 Ve­Courtland­
v. Harrop.Buckmaster341sey,

C. v.Kent, J. in Jackson 2Pierce,byIt Johns.is said
never to have been223, it seems decidedthat in aRep.

a alaw, part performancethat of parol:of agree-court
ofit out thetake statute.willment

entertained,have been sometimesdoubts whetherAnd
not rather farhave too on thisequity gone sub­ofcourts

Lefroy,712. 2 and and 552.3 Schoales 4Vesey,ject.
of the statute seems to usgeneral languageThe broad

is in noon this Therepoint. excep-termsto be decisive
a against admitting anyit argumentAnd is strongtion.

statute, which thatprovidesin the con-thatexception,
cases,inof certaingoods,the sale shallfor be intracts

was passed uponand which the same day whenwriting,
underhave nowstatute we consideration passed,the was

terms,in express contracts which have beenexcepts,
executed.partly

It also supremebeen decided in thehas ofcourt Mas-
sachusetts, a inupon statute which the same islanguage
used, part athat of parol relat-agreementperformance
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land,sale of an inthe does not take theing interestto
328,1out of the Pick. Kidder v. Hunt.statute.contract

We of opinion,are therefore that to sustain the fourth
in this casecount it would not have been to showenough

the parties, whichan between hadagreement been per-
partthe of the itplaintiff,formed on but was essentially

tonecessary show an inagreement writing.
whether,enquire then,It toremains under the cir-

case,of this plaintiffthe iscumstances entitled to recov-
counts, aupon compensationer the other for what lie has

?thedone under contract
contract for theparolA sale of lands is not declared

to declared,be void. Itthe statute isby only that no
it. 15 85,shall be maintained Mass.upon Rep.action

; East,6v. 611.Mason­Davenport
we of that the is not atopinion, plaintiff libertyAnd are

landthe contract for the sale of the intreat this caseto
void, refused,the defendant has orunless disabledas

it. Ifhimself, one contractsperformto man with anoth-
labor, and as a compensationreceiveto theperformer

of a ofparticular land,tract theconveyance although
land a properthe is notconveytocontract foundation for

action, yet honestystill common and fairan re-dealing
not be at tolibertythat he shall refuse the land,quire

money, the other partyuntil hasand demand refused to
doubt,wecontract. But have nothe that inexecute

a within the statute ofwhen contract frauds hasgeneral,
party,one is aby therepari plainin executed rem-been

to a extent,certain in aedy party, law,such court offor
fraudulentlythe refuse toif other execute con-party the

his Ifpart. moneyon has been itpaid,tract may be re-
performed,If labor liasback. been a compen-covered

Thesefor be recovered.it.may principles aresation re-
1in the cases. Pick.following 328, Kidder v.cognized

;5Hunt; 133, ditto,Mass. Sherburnev. Fuller­ 11Rep.
342, ; 2 91,v. v.Stone­ Car. & P. MavorBoyd Pyne;7

Cowen,­ v. 85,3 GilletBurlingame Burlingame; Johns.
ditto,;v. M­ 13 365.uynard­
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Lane case, hisIn has not onplaintiff performed,this the

do, has awhat he to and been incontracted neverpartyShackford.

contract,situation, havein which he could enforced the
it in it appear,had been Nor does that the de­writing.

fendant has ever refused to execute the contract. If the
out his powerdefendant had of to the landput conveyit

absolutelyit to someby other person, itconveying
consideration,deservedhave whether that wouldmight

not the plaintiffhave entitled to consider the contract
as But itwholly rescinded. does not appear, that he has
so himselfdisabled that he cannot now agive good title.
He the land andconveyed in tomortgage, gave the

a topower shown,sell. But it is not thatmortgagee the
power exercised,has or that his tobeen redeemright

waythe land has in foreclosed. Heanybeen cannot be
himself to toconveydeemed to have disabled plain­the
in to another,landbytiff the soconveying mortgage long

9 126,Johns.as he has to redeem.the v.right Greenby
; 24,Cheevers­ 7 v. Clarkson.wen, FrostCo­

aand newtrialVerdictset aside granted.

Lydia Morrill et a. versus Nathaniel Mor­
rill.

appointed by this to partitionWhere a committee court make of priv-a mill
partition by assigning each of theilege, made to owners so much water as

dimensions,through gaterun a of certain itwould was held that partition
manner,be inmight legally made that unless shown to be very injurious

-theto estate.

Tins was inpelition partition,a tor ihewhich peti-
Morrill,tioners, Lydia DorothyMorrill and thatalleged,

they seized in of onesimple,were fee each undivided
Brentwood,fourth ofpart certain inreal estate called

asthe bounded,Crowley’s falls,sawmill &c.privilege at


