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: partles to the mdemure, before ihe demanded
were attach’gd by the tenant in this case.

he is net.to be consxdered 2
tract, untﬂ his right to redee '

"A“ssU»msx’r There were three general counts, for
money had and: reeewed upon an account annexed to
the writ, and for land ‘sold and conveyed. There was
also ‘a special coun’cf“ﬂstatma in substance, that in consid-
eration the plaintiff’ ,1ad agreed to convey to the defend-
ant a certain tract of land in Piercy, and pay the defend-
ant $19, and also perform for him certain labor, and
deliver to him a pair of steers ; the defendant promised
the plaintiff to convey to him a certain tract of land in
Chester, with an averment of performance on the part of
the plaintiff, and of a negleet and refusal on the part of
the defendant to perform the contract.

The defendant pleaded the general issue, and the stat-
ute of limitations.

:The cause was tried here at August term,: 1829 and a
verdxct taken for the plaintiff, subject to the opinion- of
the court upon the following case. :
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On the 9th April, 1818, the p}ammﬂ‘ barwamed with the
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defendant for'the raid tract of land in Chest;er, and thh S’mmkford

his father, gave the defendant a prom},ssory note for -
#172,70, payable on demand with interest, and there-
upon the defendant agreed to convey to the plamtlﬁ' the

said land in Chester, upon the payment of said note, "
There was no written contract on the part of the defend-‘
ant, produced, nor any evidenee of the existence of such :
a contract, unless it might be inferred {rom the nature of'

the contract and the circumstances of the ecase.

On the 12th September, 1818, the plaintiff- conveyedk

the Piercy land to the defendant, and about the same
time, but more than six yearsbefere the commencement
of this action, delivered stock, performed labor, and pdld
money in part of s 0te, but never paid the note in
full, there being-a balance of $30; still unpmd

On the 13th May, 1526, ds

S'ud' land in Chestert Rﬁfus ’lesan in fee and in mort-.

gage he condition of ‘this. conveyance was, that the
defendant should, within fnghteen months from the date
of the deed, pay divers promlssory notes, given by him
to divers persons. And it was agreed in the deed that
the defendant, doing no waste, should remain in posses-
sion until the condition should be broken ; ; and that in

case of a breach of the condition,, the_saxdyWﬂson, within.
six monthsiafter the expiration of the said eighteen:

months, should sell the land at auction, and apply the
proceeds to the payment of the notes mentioned in said

condition, and the expenses of the qa%e, and ‘pay to the:.

defendant the -overplus if any.
D. French, for the plaintiff:
8. D. Bell, for the defendant.

By the court.  There are several reasons why the plam-

tiff should not have judgment on the last count in his
declaration upon the facts stated, but-we shall mention
anly one.

It is provided by statute in this state, that no action




sale of lands,

ch action shall be

, be 1n Wmtmcr and s;gned by the parties o be
ehar«red or their agents. As it does not appear that.
there Was in tlus case a Wmten contract for the sale of

4 '11, had shown the contyact per{’ormed by the p]am~
tlﬁ must then have been adjudged insuflicient, unless
that,cn'cumstance takes the case out of the statute.

Courts of equity decree a specific performance of parol
can‘tracts relating to.the sale of lands, where there has
been a part performance of the contract. Butthe ground.
of relief there, in such cases, fr ud. Sugden’s:haw of

Venders, 72; 1 Swanston, 172 Morphet v. Jones ; 2
Strange, 783, Earl of .&ylesford’s case ; 1.Johns. Ch. Rep.
131, thlzj} V. ,Thompson ;5 and.ibid, 2‘70, Parkhurst v. Van
Cawtlaml O ines :;Cmes, 87, Wetmarc V. PVlute 5 7 Xe- ;
sey, 241 Bucimnaszer v Harrops .

It is said by Kent, C.J. in dc]csan V. Pzerce, 2 Johns,
Rep. 223, that it scems never to hdve been dec;cled ina-
court of law, that'a part perf mance -of a p'wol;,f. agneef_
ment will take it out of the statufe. ’

And doubts have been: sometimes entertamed whether
courts of equity have not gone rather too far on this sub-
ject. 3 Vesey, 712. 2 Schoales and Lefroy, 4and 552.

The broad general language of the statute seems tous.
to be decisive on this pomt Thereisin terms no excep-
tion.  And it is a strong argument against admitting any
exception, that in the statute, which provides that con-
“tracts for the sale of goods;in certain cases, shall be in -
writing, and which was passed upon the same day when
the statute we have now under consideration was passed,
excepts, in express terms, con‘tmcts,which, have: b@‘en '
partly executed. : : - -

It has also.been decided in the supreme. courtof M@S-f
sachusetts, upon a statute in which the same language is
used, that part performance of a. parol agreement relat-
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ing to the sale.of an mterest in }and .dees: not take the
contract euf of the statute. 1 Pmk 398 Kidder v. Hunn

We are therefore of opinion, that to sustain the. four h.
count in this case it would not have been encugh to show -

an agreement hetween the parties, which had been per-

formed on the part of the plaintiff, but it was essentially .

necessary to show an agreement in writing.

It remains to enquire then, whether, under the eir-
cumstances of this case, the plaintiff is entitled to recov-
er upon the other counts, a compensation for what he has

done under the contract ?
A parol contract for the sale of Lmds is not declared

by the statute to be void. . It is only declared, that no
action shall be maintained upon it.. 15 Mass. R:ep, 85,

Dazenportiv., Mason ;. 6 East, 611.
And we are of opinion, that the plaintifl is not. at hberty

to treat the contract for the sale of the land in this case:
as void, unless the defendant has refused, or disabled

himself; to perform it. If one man contracts with anoth=
er to perform labor, and receive as a compensation the
convejfance of a particular tract of land,although the
contract to convey the land is not a proper foundation for
an action, yet still common honesty and fair dealing re-
guire that he shall not be at liberty to. refuse the land,

and demand money, until the other party has rvefused to.

execute the contract. But we. have no doubts that in
general, when a contract within the statute of frauds has
been in part executed by one party, there is a plain rem-
edy for such party, to a certain extent, in a court of law,
if the other pacty fraudulently refuse . to, execute the con-
tract on his part. = If money has been paid, it may be:-re-
covered back. If labor has been performed, a compen-
sation for it may be recovered. These principles are re-
qognized in. the: following cases. - 1 Piek: 328, Kidderv.
Hunt ;0 5 Mass. Rep. 133, Sherburne v. Fuller ; 11 ditto,
342, Boyd v. Stone ; 2.Car. & P. 91, Mavor v. Pyne;
t Cowen, 92, Burlingame v.. Burlingame ; 5 Johns. 85, Gil-
let v. Moynard ; 13 ditte, 365
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~ ~In this case, the plamnﬁ' ‘has notV rformed, on his

Shackford, part, What he contracted to do, and has never been in a
sltuatlon, in which he could have enforced ithe contract;
had it been in writing. Nor does it appear, that the de-
fendant has ever refused to execute the contract. Ifthe
defendant had put it out of his power to convey the land
by conveying it absolutely to some other person, it
might have deserved consideration, whether that would
not have entitled the plaintiff to. consider the contract
as WhoHy rescinded. But it doe«; not appear, that he has
so disabled himself that he cannot now give a good title.
He conveyed the land . in mortgage, and gave to the
mortgagee a power to sell.  But it is not shown, that the
power has been exercised, or that his right to redeem
the land has been in any way foreclosed. He cannot be
deemed to have disabled himself to convey to the plain-
1iff by conveying the land in mortgage to another, so long
as he has the right to redeem. 9 Johns. 126, Greenby V.
Cheevers ; 7 Cowen, 24, Frost v. Clarkson. ™~

Verdict set aside and a new trial granted.

LYDIA MORRILL et a. versus NATHANIEL Mon-
RILL ' '

Where a committee appomted by this court o make partmon of a'mill prxv~
ilege, made partition by assigning 1o cach of the owners so much water as
would run through a gate of certain dimensions, it was held that partztlon,
might be legally- made in that manner, unless shown to “be very injurious
to the estate. :

Taig was a petxtlon for parntmn, in whxch the peti
moners, Lydla Morrill and Dorothry Mormll alleged, that
they were seized in fee simple, each ef one. undlwded
fourth part of certain real estate in Brentwood, called
the sawmill privilege at Crowley’s falis, bounded, &e. as
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