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STRAFFORD.

The case of A. MeMurphy v. W. White, in this court,
Rockingham, February Term, 1809, waga writ of error
braught to reverse-a Judgment rendered by a justice of

* the peace upon a report of referees made in pursuance of

arole made by the justice under the statute. The error
assigned wasg that the justice who rendered the judgment
was one of the referees, and for this cause the judgment
was reversed.

And we think the law must now be considered as set-
tled, that a rule of reference cannot in any case be legal-
1y made before a justice of the peace who is one of the
referees named in the same rule.

Beport rejected.

RB. RUSSELL and another admxmstratcr VErsus
o J. W. Cors.

When 4 6856 i to be taken out of the stataté of limitations by s new prom-
ise to be raised by implication of law from the acknowledgement of the
party, such acknowledgment ought 1o contain an unqualified and direct ad-

- mission of o subsisting debt, which the party is liable and willing to pay.

As3uMpsiT upona note made by the defendant, and dat-
ed 15th April, 1815, for $700; payable to David Copp;of
whose estate the plaintiffiy ‘are administrators - Wxth “the'
will annexed, on demand. gk

Pleas, the general issue and the statute of hmitatmz}s,

The cause was tried here at August- termy; 1829, and a
verdict taken for the defendant by consent, subject to ft}he

opinion of the couirt upon the following case.

_David Copp, the payee of said note, in 1805, cﬂnveye&
to the defendant a farm, for which the defendant, being
the sonof tbe,saxd David;.cave -two,nm;% s-and having:
made payment in part of said two notes, gave the note
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in question for the balance due. Within six years before
the commencement of this action, and after the decease
of the said David, this note was placed in the handsot

an attorney for collection, and the attorney presented

the same to the defendant for payment, upon which: the
defendant said; at first, that he did not think his father
meant he should pay it ; afterwards he said he thought
he had paid it to his brother William. ,

He requested the attorney not’ to sue it, and fxaxé he
would see William. He farther said, he supposed he
must pay it if any thing was due, and they insisted upon
it as his father was dead.

Sawyer and Hobbs, for the plaintiff.

Barker, for the defendant.

By the court. The question in this case, is, whether it
ought to have been submitted to a jury to infer a promise
to pay from the admissions made by the defendants ? In
the case of Bell v. Morrison, 1 Peters 5. C. Reports, 362,
Mr. Justice Btory, says, ¢ if there be no express promise
but a promise is to be raised by implication of law from
the acknowledgment of the party, such acknowledgment
ought to contain an unqualified and direct admission of a
previous subsisting debt, which the party is liable and
willing to pay,—if the expressions be ¢équivoeal, -vague
and indeterminate, leading to no certain conelusion, but
at best to probable inferences, which may affect different
minds in different ways, we think they ought not to g0
to a jury as evidence of a new promise torevive thg cayuse
of act;on ” : , o

~ This seems to us to be sound law. Does the’ evidcnce
then, in this ease show a-direct. and unequivocal admis-
sionof a subszstmg debt » We think not. ’The ﬁefend»
ant . said he thought he had p‘ud it. . Bu
was due he suppased he must pay. i

dead:  This does not seem to us to - aine 1t to an admis?

sion Of an existing debt, which he was Inble and: W}Hﬁlg
Lo pay, dﬂd there must be

Judgment for the th;fmd(mL
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