'CASES

ARGUED AND DETERMINED

SUPERIOR COURT OF JUDICATURE.

COUNTY OF HILLSBOROUGH, FEBRUARY TERM,

A. D. 1830,

W. EmeErson versus G. L. CrROcCKER..
E. being the ownet of two promissoty notés which were payable on demiand,
deposited them with P. for collection; more than ten months after the dute:
of the notes.  P. delivered.the notes to C. in payment of o debt, due froms
P.to C.; and C. received the contents of the motes from the maker—inian
action by E. against C. to recover the amount of the notes, it was. held
that the notes must be considered as discredited when C. took them, B.nc’&
that he was not entitled to retain the money against E.

ASSUMPSIT for 35400 had and recewed by the defend—
ant to the use of the plaintiff.:

The cause was tried here, at April term, 1829 upers
the general igsue, and a verdict taken for the plaintiff,
subject to the opinion of the court upon the foHowmg

One Daniel Cummgs, on ‘zhe fwth February, 1824 gave'
to the plaintiff a note for $200, and as collateral security
for the payment of the same delivered to the plaintiff
two notes, one for $138,58, and the other for$48,18, both.
dated April 9, 1823, made by one Caleb Cumings, paya-
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Emewson  ble to the said Daniel Cumings, or order, on demand; and
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by him endorsed. On the 20th Fe rdary; 1824, the

_plaintiff deposited the three notes aforesaid in the hands
+ of one David C. Pratt, for collection, and Pratt gavea

receipt for the notes with a promise to return them or
their value in each on demand. Pratt 'wfterwards be-
came embarrassed and being indebted to the defendant,
the latter called at Pratt’s store and requested of Pratt’s
clerk some security for his debt. The clerk, Pratt being
absent, told the defendant he might have any notes,
which Pratt had, if he would accept them, and a bundle
of notes was then handed to him by the clerk, out of
which he selected the two notes made by Caleb Cumings,
as aforesaid, and afterwards received the full amount of
the same from the maker.

These facts having been proved at the trial, the de-
fendant offered to prove, that after he had obtained the
said two notes, he saw Pratt, who told him the transac-
tion was right, and affirmed the doings of the clerkin the
delivery of the notes. The defendant who offered to
prove that he had allowed said Pratt the full amount of
said notes in discharge of his demand against Pratt. But
this evidence was rejected-

B. M. Farley, for the plaintiff.

E. Paorker, for the defendant.

When a promissory note, which is payable to order
and endorsed in blank, is delivered to a third person for
a valuable consideration, all the interest in the note pas-
ses ; and if he has received it, bone fide, and without no-
tice, he is entitled to hold it against any former owner,
who may have lost it,.or from whom it may have been
stolen. 1 Burr. 452, Miller v. Race ; 3 ditto, 1516, G’mnt
v. Vaughan ; Douglas, 611, Peacock v. Rhodes.

- Bo-if notes endorsed in blank are deposited Wiﬁh' an
agent fora particular purpose, and the agent in breach

f the trust reposed in him, sell, or pledge them to an in-

nocent third person, the latter will be entitled to hold
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them against the'owner. 1 B. & P. 539, Bolton v. Puller,
et g. ; ibid, 648, Collins v. JMartin ; 2 Espin. N. P, G,
520 ; 2 Dallas, 398, Wilkinson v. Nicklin, et al,

In the case now before the court, the defendant recexv-
ed the notes of Pratt endorsed in blank as a pledge : f@r
what Pratt owed him, and without any knowledge of the
transactions between Pratt and the plaintiff.

But it is said, that the notes being due at the time
the defendant received them, he must stand in the sit-
uation of the person of whom he received them.

We are aware that it has been decided, thatifa note
be endorsed when it is overdue, in a suit by the endor-
see against the maker, the laiter may be permitted to set
up any defence which he might, if' the suit were in the
name of the original payee, because it is to be consider-
ed as dishonored at the time of the endorsment.

But in the first place, that principle is applied only in
caseg Wherc the suit is against the maker of the note. &

D. & E. 80, Brown v. Davis ; 1 B. & P. 388; 1 N, H.
Rep 254, Per? s V. C]aalhs 5 Johns. 118, O?Calizgkaﬂ
v. Sa.wyer ; 8 Johns. 35 4 Mass. Bep. 870, Ayer v.
Hutchins, et ol, ; 3 Johns. Cases, 29, Jones v. Caswell.

In the rext place, a note payable on demand is not 1o
be considered as dishonored until a demand has bheen
made and payment negleeted or refused. 7 Johns. 70,
Losee v. Dunkin ; 4 ditto, 224 Sanford v. Micles ; 1 Johns.
318, Hendricksv. Juduh ; 2 Caines Rep. 369, Fzzmmm ¥.
Huskins.

And the endorsce of such a note, who pavs a vaiaabIe
consideration for it, without notice of any transaction
which would defeat it in an. aetion by the pajee against
the maker, is entitled to hold it.. 7 D. & E. 423 B&ekm V.
Sterling.

The piamtaﬁ“ has o equity on his s1de,, it was hzs fel«
}y to place notes, thus endorsed, in the hands of an. un-
faithful agent. ~The defendant was a b&m ﬁd’e eredzﬁer,
seeking security for his demand.
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‘By the court.  The notes, the content‘s of’ Wluch the de-
fendant has in his hands, were the property of the plain-
tif at the time when the defendant received them, and

‘had been deposited by the plaintiff with Pratt merely for

collection. They were payable to order, and endorsed
by the payee. It does not appear that the defendant had
notice, or any reason to suspect, that the notes were not
the property of Pratt.  And the question is, whether the
defendant, admitting him to have been a creditor of Pratt
and to have received the notes, bona fide, and without ac-
tual notice of the interest of the plaintiff, in payment of
his demand against Pratt, could, under the circumstaneces,
legally retain the contents of the notes against the plain-
tifl ? If he could, the evidence offered by him was im-
properly rejected and there must be 2 new trial, other-
wise the plaintiff must retain the verdict.

The general rule undoubtedly is, that an agent or ‘at-
torney shall not be permitted to pay his own debt with a
note deposited with him merely for collection.

But a negotiable note, endorsed in blank, and thus de-
Hvered to an agent for collection, stands onits own pecu-
Har grounds. Such a note, if the owner lose it or be rob-
bhed-of it, and it get into the hands of a person, who was
not-aware of the loss, for a suflicient consideration, pre-
viously to its being due, may be recovered by the person
into whose hands it thus comes, and the original holder,

- who lost it,will forfeit all right of action. Chitty on Bills,

112 ; 8 B. & C. 466, Gill v. Cubitt ; Doug. 611, Peacock
V. Rhodes ; 1 Burr. 452, Miller v. Race ; 4 Esp. N. P. C.
56, Lawson v. Weston.

A fortiori; if the owner of a note endorsed in blank de=<
posit it thus with an agent to eollect, and the agent, be-
fore the note is due, dispose of it, for a sufficient eonsid-
eration, to a person, who has no notice of the right of
the person who deposited it, such holder will be entitled
to retain the note against the owner. 1 B. & P. 648, Col-
Bns v. Martin ; 8 Taunton; 100, Treutiel v. Barandon.
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In such a case, the rule, that whenever one of two in-
nocent persons must suffer by the acts of a third, he who
has enabled such third persen te occasion the loss, must
sustain it, is with great propriety applied. .- But the rule
holds only in cases of innocent holders, into whose hands
the note-came in the regular course of business, before it
became payable. If the note be overdue at the time the
agent so transfers it, the person who takes it must stand
in the situation of the agent. 3 D. & E. 80, Brown v. Da-
vies ; 2 New. Rep. 170, Goggerly v. Cuthbert ; 2 Caine’s
Rep. 369, Furman v. Haskins ; 2 Caine’s C. 308, Johnson v.
Bloodgood ; Chitty on Bills, 106, & 129 ; 1 Cowen, 387,
Hovens . Iﬁmtmgtom

1t is said in this ease, that if a note be neﬂonated after
it.is overdue, notice of its infirmities is to be presumed
from that circumstance, only in cases where the suit is
against the maker. But the ruleis a rule of evidence,
and although it has been applied most frequently in suits
against the maker of a note, still it is evident, from the
nature of the rule, that it may be applied with equal pro-
priety in other cases. In Goggerly v. Cuthbert, Chamber,
J., states the rule te be applicable in trever ; and in Dowa
v. Halling, 4 B. & C. 330, it was applied in an action for
money had and received. We have found ne adjudged
case, in which it has been decided, that the application
of the rule is to be thus restricted, nor do we see any
sound reason, why it should be.

It is alsosaid, that anote,payableon demand does not
stand on the same ground as anote made payable at a fu-
ture day and overdus, ;

This is undoubtedly true. 4 B. & C. 325. It seems
to-be well settled that a note, payable on demand, is:not
to be deemed a dishonored note, merely because it is'so
payable, and we shall proceed to enquire when such a
noteisto be deemed a dishonored note, so that whesver
takes'it, musttake it subject 1o all its infirmities. -

There is no precise time fixed by law, at which a nete
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Emsrwﬂ payable on demand, is; if it ¥emain unpaid; tobe consid-

"~ Crocker.

ered as dishonored. It depends upon the facts of each
particular case, and may vary according to 1he cireum-
stances and situdtion of the parties. :

- In thie case of Sice v. Cunningham, 1 Cowen, 397, it was
held; that, where the endorsee of - such a note negleeted
for five months to miake a demand of the maker, ‘the de-
mand was notmade in due time, and: the endor‘:er was
not liable:

In the case'of Field v. ‘vwkersmz, 13 Mass! Rep 131, it
was held that where all the parties livedin the same
town, the endorser of such a noete was discharged, no de-
mand having been made of the maker within eight months.

In the case of Murtin v. Winslow, 2 Mason, 241, it was
decided, that where the endorsee of a note, payable on
demand, had neglected for seven months to make a de-
mand of the maker, the delay, unexplained; discharged
the endorser. ’

Where a bill of exchange, payable a certain number of
days after sicht, was presented for acceptance twenty-
nine days after the date, this was held to be sufficent,
under the circumstances, to charge the drawer.” 7 Cow-
en, 705, Aymer v. Beers.

And it seems, if a note, payable on demand, is suffered
1o lie beyond what is to be considered a reasonable time
within which a demand must be made of the maker in
order to charge the endorser of such a note, it is to be
deemed a dislionered note. 1Cowen, 407 ; 7 Cowen,

¥13-;713 Mass. Rep. 187—138; 6 ditto, 430.

A note, payable on demand, which was negotiated six
months after the date, was, under the circumstances,
held tobea dlshonored note. 6 Pick. 259, Thompsonv.
Hale.

And such a note, negotiated two and a half months af-
ter the date, was held to''stand on the ground of a dis-
or edited niote. 7 Johns. 70, Losce v. Punkin. '

‘But such a note, endorsed seven days after its date,
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was heldnot tobea dwcredzted ncte. © 8 Mass. Re{) 428 Emm@n

Thywrston vodic Kown. P :

Inthe case now before us, the notes had ’remamed giiiL)
paid more than ten months; when the ‘defendant receiv+
ed them.  Andwe are of opinion, that in general, such
notes must beconsidered as di&honored notes after the
iapse of that time.

* Perhaps, under particular mrcumstarxces, they might
be permitted to remain wunpaid - that time and still
not be considered as dishonored. ~ But there is nothing
diselosed in this ease which showsthat these notes ought
not to- have been 00n31dered ag dishonored; and there

must be
Judgmem on the verdicl.

J. U. Parger versus Tivoruy Mironerr.

At an auction, when one of the conditions of the sales was, that the purchas-
ets should have a ‘credit of ninety days, giving good security; an anvil was
stinek off to a bidder, who removed it a little distance inthe-auction room,
but afterwards refused te take it, or to give secwrity—it was held, that in~
debitatus @ssumpsit could not be maintained for the price, until the expxrm
tion of the ninety days.

Tris was a writ of error, brought to reverse a ‘judg-
ment of the court of common pleas. It appeared by the
record, that the plaintiff'in error broughtan actlon agamsz
the defendant upon an account as follows. ~

“January 51, 1897
T. Mitchell to J. U. Pdrker, Dr.
To one anvil 108 Ibs. at 4 1.2 cents per Ib. &4 86.7

The acmon was commenced on. the lst ‘March, 1897
before a-justice of the peace, and was parned to the court
of common pleas by appeal, where it was proved upon

Cmaker




