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demand,E. the payablewere onbeing promissoryowner of whichtwo notes
collection, after datedeposited with than ten months thethem P. for more

debt,of in paymentnotes. P. to C. of a due fromthe.notesthe delivered
C.;P. C. the the maker —in anto and received contents of notes from the

notes, heldbyaction C. to the amount the it wasagainstE. recover of
them,that as when took andthe notes must be considered discredited C.

E.money againstthat was retain thehe not entitled to

Assumpsit for had and thebyreceived defend-$400,
ant to the of plaintiff.use the

here, term, 1829,The cause was tried at April upon
the issue, and a forgeneral plaintiff,taken theverdict

tosubject opinionthe of the court upon the following
case.

1824,One Daniel the 20thCunnings,on February, gave
to aplaintiffthe note for and as collateral$200, security
for the of thepayment same delivered to the plaintiff

notes,two one for and$188,58, the for both$48,18,other
9,Aprildated Caleb1823, by paya-made one Cumings,
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Emerson demand;order, andto or onble the said Daniel Gumirigs,
v. 1824,20th theFebruary,him On theby endorsed.Crocker.

inthree notes aforesaid the handsdeposited theplaintiff
Pratt, collection,C. Pratt aof one David for and gave

for the a to return them orpromisenotes withreceipt
demand,their value in each Pratt be-on afterwards

defendant,came embarrassed and indebted to thebeing
the called at requestedlatter Pratt’s store and of Pratt’s
clerk forsecurity clerk,some his debt. PrattThe being
absent, notes,told the defendant he anyhavemight

had, them,which Pratt he would and aif bundleaccept
of clerk,notes was then handed to him out oftheby
which he selected the notes bytwo made Caleb Cumings,

aforesaid,as full ofand afterwards received the amount
the same from the maker.

trial,These facts at the thebeen de-having proved
prove,fendant offered to that after he had obtained the

notes, Pratt,said two himhe who told the transac-saw
tion affirmedwas and the of the clerk in theright, doings

of thedelivery notes. The defendant who offered to
that he had allowed said Pratt fullprove the amount of

in of hissaid notes demand Pratt. Butdischarge against
this evidence was rejected.

B. plaintiff.M. Farley, for the
Parker,E. for the defendant.

note,When a promissory which is payable to order
blank,and in isendorsed delivered to a third person for

a consideration,valuable all the interest in the note pas-
; it,ses and if he has received bom andfide, without no-

tice, lie is entitled to hold it against any former owner
it,who have ormay lost from whom it havemay been

1 452,Burr.stolen. Miller v. ; 3 ditto,Race 1516, Grant
Rhodes,;v. Gil,Vaughan Douglas, Peacockv.

So if notes endorsed in blank are deposited with an
for aagent particular andpurpose, the inagent breach

of the him,trust inreposed sell, or anthem to in-pledge
nocent third person, the latter will be entitled to hold
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EmersonPuller,v.539, Bolton1 P.&the B.owner.againstthem
B.P, C,,N.; 3; Espin.v.ibid, 648, Collins Martin Crocker.eta.

Micklin,et396, v. al.; WilkinsonDallas,3530
, court, receiv-the the defendantIn beforethe nowcase

forain blank as pledgeendorsedthe notes of Pratted
theany ofwithouthim, knowledgewhat Pratt owed and

the plaintiff.Pratt andtransactions between
thedue at timesaid, notes beingis theBut it that

in sit-he must thethem, standreceivedthe defendant
them.he receivedof whomuation the ofperson

adecided, ifthat notethat it has beenWe are aware
theoverdue, byin a suitbe endor-it iswhenendorsed

to setbe permittedsee maker, maythe the latteragainst
insuit were theifup heany defence which might, fhe

is consider-it to bename of the becausepayee,original
ed ofas time the endorsment.dishonored at the

inis onlyBut in thatplace, principle appliedthe first
3is the ofcases where the suit maker the note.against

;D. E. 1 B. P. 398 1;& Brown Davis & N. II-v.80,
■254, 5 O'118,Johns.Eep. v. ChallisPerkins Callighan

v. 370,8 354 v.j Rep.Johns. 4 Ma»s.Sawyer; Dyer
29,Hutchins, ; 3 Cases,et al. Caswell.Johns. v.Jones

in the a payablenote on demand is not toplace,ritext
be as untilconsidered dishonored a demand has been

and or 7paymentmade refused.neglected 70,Johns.
; ditto,Loseev. Dunkin 4 ;224 v. Mieles 1Sanford Johns.

318, ; 36D,v. 2Hendricks Judah Caine's Rep. Furman v.
;.Haskins.

And the such note,a whoendorsee apaysof valuable
consideration for it, without ofnotice any transaction
which indefeat it anwould byaction the payeeagainst

maker, is entitled tothe hold it. 7 D. & E. 423 Boehmv.
Sterling.

plaintiffThe has equityno hison side. It was his fol-
ly to place notes, endorsed,thus in the ofhands an un-
faithful agent. The defendant was a bona creditor,fide
seeking security for his demand.

21
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Emerge* thenotes,thecourt. of which de-The the contentsBy

tr.
fendant of thehands, propertyhas in his were the plain-Crocker.

them, andtiff at the time when the defendant received
had the Prattdeposited by plaintiff merelybeen with for

order, andwere to endorsedThey payablecollection.
hadIt does not that the defendantby appearthe payee.

notice, suspect,reason to that the notes were notanyor
is,questionPratt. And the whetherof thethe property

a ofdefendant, him have been creditor Pratttoadmitting
notes, bona and withoutthe ac-and to have received fide,

inof the plaintiff, paymentof the interest oftual notice
Pratt, could, circumstances,theunderhis demand against

the plain-of the notes againstretain the contentslegally
him was im-byofferedcould,If the evidencetiff? he

trial,abe newand there must other-rejectedproperly
must retain the verdict.the plaintiffwise

is,undoubtedlyrule that an or at-agentThe general
not be to his own debt apermitted payshall withtorney

him merelywith for collection.depositednote
note, blank,ina endorsed and thus de­negotiableBut

collection,for pecu­an stands on its ownto agentlivered
note,a if itSuch the owner lose or be rob­liar grounds.

of ainto the handsit, person,it who wasgetandofbed
loss, consideration,athe for sufficient pre­ofnot aware

due, may beits recovered thebeing by persontoviously
comes, holder,thus andhands it the originalwhoseinto

all ofit,will action. onChitty Bills,forfeit rightlostwho
;466, 611,Gill v. Cubitt­C.; 3 B. & PeacockDoug.112­

452, ;; 1 Burr. Miller v. Race­ 4 N. P. C.Esp.Rhodes­v.
Weston.v.56, Lawson

if the owner of a note endorsed in blankA de­fortiori,
collect, and thethus an to be­it with agent agent,posit

adue, it,is for sufficientnote of consid­disposefore the
eration, of theto a who has no notice ofperson, right

beit, willwho such holder entitleddeposited,the person
1 B. & P. 648,the owner.retain the note Col­to against

100,; 8 Taunton, v. Barandon.v. Martin­ Treuttellins
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Emersonrule,case, that whenever one of in­theIn such a two v.
third,acts of athe he whobymust suffernocent persons Crocker.

loss,to occasion the mustsuch third personhas enabled
applied. But the ruleit, proprietysustain is with great

holders,of innocent into handswhoseonlyholds in cases
business,the ofin course before itregularthe note came

If overduethe be at the time thenotepayable.became
it, who takesthe it must standpersonso transfersagent

D. & E. 80,3 v. Da­of the Brownin the situation agent.
Cuthbert;v. 2; 170,vies­ 2 Caine’sRep.New. Goggerly

; 308,2 Caine’s C.369, Furmanv. Haskins­ v.JohnsonRep.
106, ;&; Bills, Cowen, 387,on 129­ 1ChittyBloodgood­

v. Huntington.Havens
ease,this that if noteis said in a beIt afternegotiated

of its infirmities tooverdue,is notice is be presumedit
circumstance,from in casesonlythat where the suit is

But is amaker. the evidence,the rule rule ofagainst
hasit been mostappliedand inalthough frequently suits

of a itnote, evident,the maker still is from theagainst
rule,of that it may appliedthe be with equal•nature pro­

v.cases. Cuthbert,Goggerly Chamber,in other Inpriety
applicablerule to beJ., ;the in trover­states and in Down

330,C.4 B. & it was appliedv. anHalling, in action for
We havehad and received. found nomoney adjudged

decided,itcase, hasin which been thethat application
restricted,to be thusrule isof the nor do we see any

reason, it shouldwhy be.sound
note,said, that a onpayable demand,It is also does not

ason the same agroundstand made at apayablenote fu-
overdue,dayture and

undoubtedlyThis is true. 4 C.B. &. 325. It seems
a note,that payableto be settled demand,onwell is not

note,a dishonoreddeemed merelyto be because it is so
and shall toproceed enquirewepayable, when such a

a note,is to be deemed sonote dishonored that whoever
takeit, must it to all itssubjecttakes infirmities.

law,preciseis no timeThere by winch afiiced noteat
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Emerson payable on demand, is, if it to consid-unpaid,remain be
ered as dishonored. It of eachthe factsdepends uponCrocker.

case,particular and the circum-may vary toaccording
stances and situation of parties.the

In Cowen, 397,the case of v. 1 it wasSice Cunningham,
held, that, where the such a note neglectedendorsee of

maker,for de-five to a of the themonths make demand
time,mand due and the endorser waswas not made in

not liable.
131,13Nickerson,In Mass. itRep.Field v.the case of

in the samewas held that where all the livedparties
town, no de­the of such a note discharged,endorser was
mand been the within months.made of makerhaving eight

241,Winslow, Mason,In 2 it wasthe case v.of Martin
note, ondecided, payablethat the endorsee of awhere

ato make de­demand, for seven monthshad neglected
maker, delay,the unexplained,of the dischargedmand

the endorser.
a certain number ofa payableWhere bill of exchange,
acceptance twenty-­forwas presentedafterdays sight,

sufficent,towas held bedate, thisnine after thedays
7drawer. Cow­circumstances, thethe to chargeunder

Beers.705, v.en, Aymer
demand, is sufferedseems, note,a onpayableit ifAnd

a reasonable timewhat is to be consideredbeyondto lie
inmade of the makera must bedemandwithin which

note, isa it to beof suchendorserorder to thecharge
;407­Cowen, Cowen,71note.adeemed dishonored

430.; ditto,6137­—­138­; Rep.13 Mass.713­
sixdemand, which was negotiatedonnote, payableA

circumstances,thewas, underdate,theaftermonths
v.259, Thompson6 Pick.note.a dishonoredto beheld

Hale.
af­a half monthsandtwonote,a negotiatedsuchAnd

of a dis­theon groundstandheld todate, wastheter
note, v. Dunkin.Losce70,7 Johns.credited

date,itsafternote, dayssevenendorsedaBut such
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Emersonwas held not to be a 6 428discredited note. Mass. Rep.
«.

Thurstonv. McKown. Crocker.
in the case us,now before the notes had remained un-

months,more than tenpaid when the defendant receiv-
opinion,ed them. And we are of that in suchgeneral,
asnotes must be considered dishonored notes after the

of that time.lapse
circumstances,Perhaps, particularunder they might

be to remain that time andpermitted unpaid still
not isbe considered as dishonored. But there nothing

thatdisclosed in this case which shows these notes ought
dishonored,not to andhave been considered as there

must be
verdict.theJudgmenton

Timothy Mitchell.versusParkerJ. U.

auction, purchas-that theof the salesof the conditionsone was,whenanAt
security, an wasanvilninety days, giving goodofa credithaveers should

room,bidder, in theit a little distance auctionwho removedaoff tostruck
held,it, in-security was thatgiveor tote takeafterwards refusedbut —it

expira-until theprice,for thebe maintainedctésumipsit could notdebitatus
days.ninetythetion of

areverse judg-toerror, broughtwrit ofaThis was
thebyIt appearedpleas.commonofof the courtment

an action againsterror broughtintherecord, plaintiffthat
as follows.an accountupondefendantthe

u 31, 1827.January
Parker, Dr.U.J.toT. Mitchell

1-2 lb.perat 4 cents $4,86.”108 lbs.anviloneTo
March, 1827,1ston thecommencedwasThe action

to the courtand was carriedpeace,theofa justicebefore
uponproved,it waswhereappeal,bypleascommonof


