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PhilipHillJeremiah versus Sweetser.

F., amount,indebted to S.being agreed signW. ato note for the as a surety,
written,K. A note was inwith which W. was named as principal, and

S, sureties, S.,and K,.asand K. and signed bywas W. and then carried to
it; was, S., F.,who refused to but it withoutsign the consent of carried to

who, with fulla of theknowledge circumstances under which the name of
note,S. puthad uponbeen the received it. It was that S.held was not

bound payto the note.

Assumpsit aupon promissory note. The cause was
issue,tried here upon the atgeneral term,October 1829,

when it in evidence thatappeared Nathan Wilds was in-
Fife,to in the ;debted one sum of that in August,f200

1828, ;Fife to Wildsapplied for security that Wilds re-
Jessequested Knowlton to be and thatsurety, Knowlton

this,toconsented certainupon terms. Application was
defendant,then made to the and he consented to be sure-

withty noteKnowlton. The mentioned in the declara-
tion was then as »written follows.



m*TERM, 1830.APRIL

inn1828.22,AugustMarlborough,
V.

Phil-Wilds, asreceived, I, principal,Nathan Sweetser.valueFor
tosurety,Knowlton, promiseasand Jesseip Sweetser

date,Boston, in six months fromHill, $200,ofJ.pay
and interest.

Wilds,by Sweetser,withand byThis signedwas an un-
that it was Knowlton,to be*derstanding signed by but

afterwardsKnowlton refused to it. It was then car-sign
Fife,ried and he wasto told all the circumstances under
the note,which name of Sweetser had putbeen theupon

;and that Knowlton had refused to it but Fife deliv-sign
note toered the the andpayee, this suit was brought.

To the circumstances under whichprove the note was
; heby witness,the defendant called Wilds as thesigned

him fromall claimsreleased he have to costshaving might
of this suit. plaintiffon account The thatobjected

competent witness,nut aWilds was but he was admitted
to testify.

Parker, for theJ. defendant.
It appeared the face ofupon this instrument,that it was

a note ofto be Wilds as principal, and Knowlton and
sureties,as and it,Sweetser Sweetser signed on the ex-

press condition and that Knowltonunderstanding towas
suretybecome with him. It was not to be promisso-the
ofry note áweetser until Knowlton’s signature was pro-

cured.
aWhere composition deed was executed aby surety

theIn usual away, but previouswith thatunderstanding
it was to be void unless all the creditors ;executed it and
it was then delivered to one of the creditors to procure
the execution of ;the rest it was held that all the credit-

notors having it,executed suretythe was not bound. 4
440,B. & A. Johnson v. Baker.

sameThe isprinciple asrecognized applicable ato
10 445,bond. Mass. Cutler v. Whitlemore.

There can be no reason itwhy should not apply with
orequal aforce togreater ;promissory, note and In Í7

'22



CHESHIRE.no
iiiii Parker,Bean v. Chief re-605,Mass. the JusticeRep.

V, “ bond, instrument,or bemarks that a other intended ex-toSweetser
several, onebyecuted is not alone.”againstgood

The note was the nature of an escrow until com-in
300,and 2pleted Rep.delivered. Johns. v.Lansing

; ;237,Guiñe 4 v. Smith 1Conn. Conn.Rep. Huntington
■ ■494, v. :Hall.Rep. Shepard

carried notice theThe face of it that instrument was
Fife,and notice to theincomplete, express was given

creditor.
Hill,the of notice him wouldHad Fife been toagent

to onbeen notice his Paylcy Agency,have principal.
225,; ; 120,A Todd199 4 v. 13 Hiemv.Camp. facing Yesey

■Mm.--

interest,witness, if he hadcompetentWilds was a his
Atkinson;480,E. v.7 D. & lldcrtcnbalanced.any, being

458, ; 407,2 fíirt v. Kershav 1 v.Camp.East Shvttieicorth
; 484,4 ; 419,M. S. Hudson Robinson 6& v. Pick.Stephens

; 108, Loker;2LeavemcoUhv. v.Rep.Mass. CushmanPope
; 1126, Wendell, 115,4 v.Johns. McLeod Johnston Mar-

v. Barns.shall
Wilson,Tor plaintiff.the

inthe court. The to be settledquestionfirst thisBy
is, ?witnesscompetentcase whether Wilds was a It is

contended, he an him to4hat had interest testi-inclining
true,It is undoubtedlyfavor of the defendant.in thatfy

defendant,thisif shallplaintiff againstthe recover and
note,of this Wildsof him the amount will be lia-collect

that amount. Butrefund to the defendant heto willble
liable, because the defendant hasno furtherbe released

all onclaims account of the costs of thishimto suit.
witness,is the ifliability of the the shallplaintiffSuch

prevail.
witness,ofthe situation the if the plaintiffBut what is

suit ? is admitted thatfail in this It he madeshall the
it was for aand thatprincipal,note as given just debt.

against the note,be witness on thisa suit shall broughtIf
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Hiis?on what can he it We see none. Theground resist
note He then liable tocontains bis several ispromise. Sweetssr

extent, determinedwhether this suit bethe same shall
or the thenin defendant. He standsplaintiff*favor of the

him the wayinterest or theany inclining .onewithout
a wit-think he was admitted asproperlyweother, and

ness.
is, is,whether the defendant underquestionThe next

..circumstances, ?to isthe bound the note Therepay
¡case, which that thein the shows inperson,nothing

iswhose name the suit has interest it.any inbrought,
Fife,The note was a debt due to andfor forgiven aught

note still remains hisappears, property.that the
shortly,facts are that the defendant to beThe agreed

Knowlton,a and asurety with to in which bothnotesign
named as After the de-are sureties. and theprincipal

theirhad names to the itput paper,fendant was carried
to heto Knowlton and refused. It was then deliv-sign

defendant, Fife,to Fife without theconsultingered and
note,these when heall facts received the nowknowing

theto of itpayment byenforce theattempts defendant.
is,The whether isquestion Fite entitled to ?recover We

of that isopinion,are he not entitled to recover. The
contract was never Thecompleted. shows,evidence

thenot that real contract was fromdifferent the contract
iswhich proved by note,the but that under the circum-
ofstances the case the note is not evidence aof contract.

note, oughtWhen Knowlton torefused the itsign to
have been .cancelled or returned to the defendant. It
certainly ought not to have been todelivered Fife with-

theout consent. He neverdefendant’s had consented to
a alone. And assuretybe allFife knew the circumstan-

ces, the toattempt enforce the ofpayment the note can
inhardly another lightbe viewed than aas fraud.

It is clear that the defendant is not bound theby note.
2 N. H. Rep. ; 198,10173­ Johns. Denniston ;v. Bacon­ 2

;Caine’s 249­ 2Rep. Starkie’s N. P. C. 340 Cartwright v.
; 1 89, note,H. v.Williams­ Bl. Beck Robley,

onJudgment the verdict.


