 CASES

ARGUED AND DETERMINED

SUPERIOR COURT OF JUDICATURE.

FOR THE

COUNTY OF CHESHIRE, APRIL TERM,

£A. D. 1830.

Jeremriag Hivt versus Prirvir SwrrETsER.

W. being indebted to F., 8. agreed to sign a note for the amount, as a surety,
with K. A note was written, in which W. was named as prineipal, and
8, and K. as sureties, and was signed by W. and 8.;and then carried to K,.
who refused to sign it ; but it was, without the consent of 8., carried to F.,
who, with a full knowledge of the circumstances under which the name of
5. had been put upon the note, received it. It was held that S. was not
bound to pay the note.

AssumpsiT upon a promissory note. The cause was
tried here upon the general issue, at October term, 1829,
when it appeared in evidence that Nathan Wilds was in-
debted to one Fife, in the sum of $200 ; that in August,
1828, Fife applied to Wilds for security ; that Wilds re-
quested Jesse Knowlton to be surety, and that Knowlton
consented to this, upon -certain terms. Application was
then made to the defendant, and he consented to be sure-
ty with Knowlton. The note mentioned in the declara-
tion was then written as follows.
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For value received, I, Nathan Wilds, as principal, Phil- swemﬁer‘

ip ¢ Sweetser and Jesse Knowiton, as, surety, promise to
pay J. Hill, of Boston, 200, in six m{)mhs from date,
and interest.

This was signed by W lldb and by Sweetser,with an un-
derstanding that it was to be’ signed by Knowlton, but
Knowlton afterwards refused to sign it. It was then car-
ried to Fife, and he was told all the circumstances under
which the name of Sweetser had been put upon the note,
and that Knowlton had refused to sign it ; but Fife deliv-
ered the note to the payee, and this suit was brought.
To prove the circumstiances under which the note was
signed by the defendant ; he called Wilds as the witness,
having released him from all claims he might have to costs
on account of this suit. The plaintiff objected that
Wilds was not a competent witness, but he was admitted
10 testify.

J. Parker, for the defendant.

It appeared upon the face of thisinstrument,that it was
to be a note of Wilds as principal, and Knowlton and
Sweetser as sureties, and Sweetser signed i1, on the ex-
press condition and understanding that Knowlten was to
become surety with him. It was not to be the promisse-
ry note of Sweetser until Knowlton’s signature was pro-
cured.

Where a composition deed was executed by a surety

in the usual way, but with a previous understanding that

it was to be void unless all the creditors executed it ; and

it was then delivered to one of the creditors to procure

the execution of the rest ; it was held that all the crédit-
ors not having executed it, the surety was not baund« 4
B. & A. 440, Johnson v. Baker. : ‘

The same -principle is recoa'mz,ed as’ app’imable to a
bond 10 Mass. 445, Cutler . Whittemore.

There can be no reason why it sheuld not: apply with:

equal or greater force toa promissory, nete ; and in 17
22
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Mass. Rep GOJ ﬂe(m v. Parker, the Chief Jusuce re-
marks that < a bond, or ofher instrument, intend
ecuted by several, is not good against one alone

“The note was in the natare of an escrow “unt
pleted and delivered. 2 Johns. Rep., 300, L /
Guine 5 4 Cont. Rep u!) Huntington v. Smith :
Rep. 494, Shepard v. Hall.

The face of it mrmed notice that the instrumenty
incomplete, and express notice was given to Fxfe, the
ereditor. : , ,

Had Fife been the agent of Hill, notice to him would
have been notice to his principal. Payley on Agency,

5 1995 4 Camp.@%, J%ﬁ'cvvén§ v. Todd ; 13 Vesey 120, Hiern'v.
B ' ‘ ‘ '

- Wilds was acompetent witness, his interest, if he had
any, being balamed‘ 7 D& B 480, Hderton v. Atkinson;
2 Fast 458, Bt . Kershaw ; 1 Camp. 407, Shuitleworth v.
Stephens ; 4 M. & 5. 484, Hudson v. Robinson ; & Pick: 419
Leavenworth v. Pope ; 2 Mass. Rep. 108, Cusimmn v. Loker ;
4 Johns. 126, ﬁ/[cLead v. Johnston ; 1 ‘Wendel Ila, Mar~
shail v. Davis.

=Wilson, for the plaintiff. '
- By the court. The first question to be settled in this
case is, whether Wilds was a competent witness ? It is
contended, that he had an interest inclining him to testi-
fy in favor of the defendant. It is undoubtedly true, that
if the:plaingiff shall recover against this defendant; and
collect of him the amount of this note, Wilds will be lia-
ble 1o refund to the defendant that amount. But he will
be no further liable, because the defendant has released
to him all claims on account of the costs of this suit.’
Such is the:l’xabxhty ,of‘,{i wztness, if the plamuﬁ‘ , shaﬂ
prevail, k

- But what is the situation of the. witness, if the plamtlﬁ'
shall fail in this suit » It is‘admitted that he made the
note as principal, and that it was given for a just debt
Ef a suit shall be bronght against the witness on this note,
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on what "gmmﬁ can he resist i ; We see none. The
note ¢ 'ntam hls several prow e, He is fphen liable to

"’k‘;‘The next questmn is, whether the defendant is, unﬂer
the _circumstances, bound to pay the note > There, 1@
nothing in the.case, which shows that the person, in
whose name the suit is brought, has any interest in it.
The note was given for a debt due to Fife, and for 'm.qht
that - appears the note still remains his property.

The facts are shortly, that the defendant agreed to be
a surety with Knowlton, and to sign a note in which both
are named as sureties. After the pmnmpal and the-de-
fendant had put their names to the paper, it was carrmd
to Knowlton to sign and he refused. It was then deliv-
ered to Fife without consulting the defendant, and Fife,
knowing all these facts when he received the note, now
attempts to enforce the payment of it by the defendant,
The question is, whether Fife is entitled to recover ? We
are of opinion, that he isnot entitled to recover. The
contract was never completed.  The evidence: shows,
not that the real contract was different from the contract
which is proved by the note, but that under the cireum-
stances of the case the note is not evidence of a'¢ontfract
When Knowlton refused to sign the note, it ought to
have been .cancelled or returned to the defendant. - 1t
cértainly ought nol to have been delivered to Fife with-
oat the defendant’s consent. He never hﬂdconsenied o
be a surety alone. And as Fife knew all the circumstan-
ces, the attempt to enforce the payment. of the note can
h;n*dly be viewed in another light than as a fraud. -

1t is clear that the defendant is not bound by the nete.
2 N. H. Rep. 173 ; 10 Johms. 198, Dennistonv. Bac«m 2
Caine’s Rep. 249 ; 2 Starkie’s N. P: C. 340 Carturight v,
Williams ; | H. Bl 89, note, Beck v. Bobley. . s

Judgment on the ver eizrf
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