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The evidence aﬁd&é&da‘s to the characterof the libel-

lee is clearly inadmissible; and eannot be regarded. .-

The evidence whiclh is produced; to prove impreper:
conduet with other: men is not evidenee to prove, tliat:
she commltted adu]tery with ~the per«:on named in thez
Libelir v G ;
There is then nothmﬁ to sustain the charge;but-her
own confessions, and those alone are clearly insuflicient.
1 Johne. C. R. 197, Bells v. Beits ; 1 Mass: Rep. 346,
ter v. Baxter ; 1 Johns. Cases, 5, Dioe v Roe- 2 Burns’
Ecclesiastical L. 448 ; 2 Mass. Rep‘ 154, Holland v. Hol-
land. S

Isrart Carieton versus Winniam WHITCHER.

In an action sgainst. one of.several makers of 4 promissory notey anether.of
the makers'is a competent witness {or the defendant, being released by the
latter frorniall claim te . contribution, to: prove: the . consideration.of thempte
toave beenan.illegal contract for the sale of the oflice of deputy %henﬂ :

The ofiice of deputy shen_cannoz be the subject of 2, sale, and 4 contra(‘t for‘
such a sale is illegal and void.

Where a contract is entire, i a part of the consideration be illegal, the ‘whole
contract i void. Sl

AssUMPsxT ona note for $150 made in October, 1824
by the defendant and three other persons, and payable
to Caleb nght or order, and by him endorsed. '

The cause was tried here upon the general 1swc, at

‘ er term, 1828, when the making and endorse-
ment of the note were admiited. It ﬂppeﬂxed in ev1~
dencc, that the property ‘and interest in the note wcre in
one J. H. Johnson The defendant then mtroduced two
of the co- s1gners of the note as ‘witnesses, to impeach
the consideration of the note, havmg first released them
Afrom all liability to contmbutlon. " To the competency of
th(,sa witnesses for ‘the purpose aforesaid, the plaintiff
ob]cuted but the o’bJecnon w ovel‘ruied by thecourt.

From the testimony of ‘those witnesses it ‘appeared,
that the note was an accommodation note given for the
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purpeseof beingtransferved tothe satthdehugon, and wasgy
soon after it was made, transferred 4o - Jolinson dne consids:

eration of an agreement made between e/ said:Calel
Knight, and the said Johnson, that the said Jolingon, who:

wias-a deputy-sherifl; should relinguish- the business

that office; and should assist inproeuring the same officer

for -¢aid: Knight, and befgiend and aid: }nm in:the:dis-
charge-of its duties. SR et amennsrad g
Uponthigrevidence asverdict was  taken for the plmn»
1iff by consent; subject to-the opinion of the court, upon‘
the foregoing case.
‘Gloodall, Woods, and I Parker, for-the p}amnﬁ con-

tended, 1. That the writings introduced were incompes :
tent,: because- it was an attempt to impeach: the censgid--

eration of an instrument to whiclk they had givenicur-

rendy by their sienatures, and to show it void in its ere-
ation. 1 D. & E. 206, Wolton. v. Shelley:;: T Esp: Repo

298, Hart v. JIntosh; 2 Dall. 194, Stille v. ynch5 ¥

N: H+v Rep: 60, Houghtow v. Page;- ¢ Masse Rep: 199,

Jones: v. Coolidge ; 3 ditto, 27, Warren v Merry ; 17 ditto,
122 Paclmrd v Richardson 5 - 10 ditto; 502, Manning v.

Wheatland; -8 ditto, 565, Parker v, Lomj@y ; 4 Greenk 191,

Deering. vy Sawtell.

This, being: an aceommodation-note; had-its: curreneyé;
given lo it when it was transferred to Johnson. - Being:
madefor-that purpose, that was its inceptioni+ 17 Mass.
Rep. 94, Hurtford Bank v. Barry; 2 Johns. Rep. 165, Cole~

man v Wise ; 4 Mass.. Rep. 156, Churchill v, Suler ;14

Johng. 270 Mann v Swann; 20 Johins. 288 Marvinv.

S Cullumv ; 15 ditto, 55, Mann v Comngssion Co, ;& Pick.

184, Knights v. Putngm ;- 5 Barn..& Ald. 6745 Dowaws v

Riekiordson; 5 Greenls 374, Chandler 5. Morion; 700
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The witnesses; therefore; were cdlled not to testify to

any subsequent fact as payment, but for the purpose of”
showing anillegality in:the transaction by-which it ﬁrst*

had ““life and efhcaéy,“ as an-¢¢ available secturity.”

None of the casey citeds confine Lhe»flrmdzm1@511)111{37 ot

witnesses to impeaéh a seetrity, to'cases where itrwould
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be void in the hands of an innocent endorsee, without -

 Whiteher, DOtice, and ‘it is somewhat difficult to assign a reason

why the admissibility of a party to impeach an instru- -
ment, which is attempted to be enforced by an original

holder, and one who is a party to the illegality, if there

be any, should depend upon the question, whether that

instrument would or would not be valid, inthe hands of

an innocent holder, if it had, perchance, been passed to

one.  So long as the question is between the orig'inal

partles, the reason of the rule vmnld seem to be the same

in either:-case. : :

¥t+is not readily seen why ihere is any greater fraud,
in-a person’s putting his name to an instrument made
void by statute, and then in an action by the payee,
who had full knowledge and was party to the illegality,
coming in and testifying to the facts which avoid that
instrument; than there would be in putting lis nameto-an
instrument made void by the common law, and'then tes-
tifyipg in'an action by the party whohad equal’knowl~
edge to the circumstances which avoid such note. There"
is no greater turpitude in the'one case than in the other,
nor any greater danger of fraud upon the holder; and it
would seem, therefore, that the policy was'the same; and
that the exclusion should exist in the latter case ag Wcll
aginthe former.

.*The attempt to impeach the note fails; becquse the
evxdence proves no illegality in the consideration of "the”
transfer to Johnson. Cro. Jac. 612, Parker v. Brown ; 2
Com.ion Con. 466 5 Strange, 674, Jeffries v. Austin.

The-¢ontract was likeran agréement not to exermse a
trade in-a particular plage.

3. If there be any thing illegal, it is made so, not by the
common law, but by the English ‘statutes adopted here.
Bae:Abr..Ofhce ¥; Cro. Eliz: 529, Léev. Ooleshill ; 3 P.
Wms. 891, Law v. Law. - The note, therefore; would be
void in the hands of an innocent endorsee; and the wit-
nesses were inadmissible even on the principle suggested
in Bryant v. Rilterbush, 1 N. H. Rep. 112.
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4. If that part of the consideration for the transfer to
Johnson which relates to his relinquishing the office, and
_, procuring it for Knights, should be considered illegal at
common law, still the other part of the:.agreement, to
wit, that he should aid K. in the discharge of the duties
of the office, was good and valid ; and the illegal part be-
ing forbidden, not by statute, but by the common law on-
ly, the good part of the consideration will avail, and the
transfer was .not.void.. Hobarts Rep. 14, a. Norton v.
Simmes ; .Com. Dig. Covenant, F. ,

Johnson was, therefore; an endorsee for value, and is
entitled to recover against the promissors, more especial-
ly as he had no knowledge that it was an accommoda-
tion note. Chitty on Bills, Phil. Ed. 240 ; 3 East, 317,
Arden. v. Watkins ; 1 Camp. 45, Wallace v. Hurdacre ; 3
Esp. Rep. 46, Smith v. Knoz.

If there wag any thmg in the transfer whmh rmght
f'urmsh a.valuable consideration, the plaintiff is entitled
to recover, and with the adequacy or inadequacy of that
consideration; as between the -plaintiff. and endorsee,
the defendant hasno concern. S

5. If any part of the consideration is good and the re-
mainder void by the common law merely, the plaintiff is

at least entitled to recover, pro tanfo. . He would be soen-
titled, even if he had taken the note with notice that it

was accommodation paper. 1 Esp. R. 261, Whiffen v.
Roberts 5 "1 Johns. 861, Brown v. Mott; 13 Johns. Rep 52,
Braman v. Hess.-

J. Bell; for the defendant contended, that When a ¢on-

tract was entire, if any part were illegal, the-whole con-
tract was void. - 8 Johns.. 256.;.Cro. Eliz.:199 ;: Cre.
Ja.103;2 B. & C. 661 ; 4 N, H. Rep. 285, Roby v. West.
By the court. 'The first question to be settled in this
case is, whether the witnesses introduced by the defend-
ant were competent witnesses to prove the faets on-which
the defence .is placed ? . -Fhey were co-signers of the
note, but had been released by thedefendant from all
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liability to contribution is settled, that under these
_gircumstances, they: cannot be excluded on the grounid of

“interest. 3:N. H. Rep. 115, Ames v. Withington.

- Noris thereany thing in the nature of the factsswhich
the witnesses were-called to prove, which:dansexchade
them from testifying:  They were called to shew that
the note was: an accommodation note, and was pa@qed to
Johnson upon an illegal consideration. “The rule is, that
a party to:a negotiable security shallmot ‘be»perm}tted to
testify facts which render it void, .even'in the hands of an

dnnocent endorsee. . But want-of ‘consideration is no' de-
Hence to-agote in dhe :hamds of such an endorsee for a

wvaluable con:fsiderat:mm : N H Rep. 212 Bryam V.
Ritterbush. o

Nor ean the note be 1mpeachcd in the h‘mds of guvh
an endorsee, on the ground that it had passed from
Knight -to Johnson under an-illegal contm(}t.; 1 Easf
DL, Parr v, Bligson ; Chitty on: Bills, 72 :

We have therefore no hesitation in oveu‘u]mo" the @bt
geetmn to the competency. of the witnesses. i

The next question i, whether 1he nonmderahon on
which the note was transferred from Knight to Johnson
avas illegal 7 The consideration was, in fact, the sale.of
thesoflice of -deputy sherifl~—an office of trist which ¢on-
werns the administration of justice, and which it ig clear
from adjudged cases canhot be the subject of a sale. 2

M. H. Rep. 617, Meredith v. Ladd ; 2 Carr. & Payne,

Waldo v. Martin ; 4B. & C. 319 5.6, :

+:The coptract between Kma‘ht and Johnson was 111e0‘al
atmd void; and this.note was a mere accominodation note,
made to be passed to Johngon under that contract. /It is
then clear that Johnson, who'is the real plaintiff in ' this
gade; can maintain no aetion upen. the note.

M is said that a part of canmdemtmn was legal,
and that this is %ufﬁment to stam the note.. But where
the contract is entirey 1f a part: f th@ consideration  be
illegal, the whole contract is void.




