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Washburn The evidence adduced as to the character of the libel-
•• ■ • :•:«U-

is clearlylee inadmissible, andWashburn- cannot be regarded.
The evidence which produced,is to prove improper

conduct with other ismen not evidence to prove, that
she committed withadultery personthe in thenamed

■libel;
There is then to sustainnothing the herhutcharge,

confessions, and thoseown alone are insufficient.clearly
197, Betts; 346,1 C. R. 1Johns. Betts v. Bax­Mass. Rep.

; Cases, Roe;ter v. Baxter­ 1 Johns. 25, Doe v. 2 Burns’
; 154, Holland448­ 2Ecclesiastical L. Mass. v. Hol­Rep.

land.

versusIsrael Carleton William Whitcher.

note,a«m against promissoryaction of.several makers of another-ofIn one.
defendant, bycompetent beinga witness released thethe makers is for the

contribution, ofprove consideration the noteall to thelatter from claim to
deputy.sheriff.an for the sale of the oflice ofillegalbeen contracthaveto

a.sale,subject a forbe the of contractof sheriff cannot anddeputyo/lieeThe
-and void.a is illegalsalesuch

entire, be illegal,consideration the wholepartis if a of thea contractWhere
void.iscontract

Assumpsit October, 1824,made ina note for $150,on
andpersons,other payableand threedefendanttheby

himorder, and endorsed.byorKnightCalebto
issue, athere theupontried generalcause wasThe

the and endorse-1828, makingwhenterm,November
It inappearedadmitted. evi-werenotetheofment
in theand interest note were inthe propertythatdence,

introduced twodefendant thenTheJohnson.H.J.one
. towitnesses,as impeachthe noteofco-signerstheof

first released themnote, havingof theconsiderationthe
ofthe competencyToto contribution.liabilityallfrom

aforesaid, plaintiffthefor the purposethese witnesses
the court.bywas overruledobjectionbut theobjected,

appeared,witnesses itthosetestimony oftheFrom
thefornote givenan accommodationwasnotethat the
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CmlctOKwas,Johnson,of the said andbeing transferred topurpose
■IK

made, toafter it was transferred Johnson in consid-soon Wlutcher*
of an made between tlic Calebagreementeration said

Johnson, that the said Johnson,and the said whoKnight,
sheriff, relinquishshould thedeputywas a business of

office, and in theprocuringthat should assist same office
and aidsaid and befriend him in the dis-for Knight,

duties.of itscharge
a taken for the plain-verdict wasthis evidenceUpon

ofconsent, court,opinionto the theby subject upontiff
case.foregoingthe

Woods, Parker,and for con-J. the plaintiff■Goodall^
tended, incompe-1. That the introduced werewritings

ittent, was an toattempt impeachbecause the consid-
to which had cur-theyof an instrumenteration given
and to it in its cre-their show voidby signatures,rency

;206, 1 Esp. Rep.1 D. & E- Wallon v. Shelleyation.
JSPIntosh; 194, ;v.Hart 2 Dali. Slille 1208, v. Lynch

199,160, v. Mass. Rep.Rep. Houghton Page;H.N.
Jones, ; ditto,; 17ditto, 21,3 Warren v.v. Coolulgc Merry

ditto,Richardson; 502,v. 10 v.122, ManningPackard
v, ; 19J,ditto,3 4Wheatland; 565, Parker Grecnl.Lovcjoy

Sawtell.v.Beering.
note,an had itsThis, currencyaccommodationbeing

totransferred Johnson.it when it wasto Beinggiven
that was its 17inception.that Mass.purpose,formade
v. 2 Johns. 165,Bank Cole-94, Rep.Barry;Rep. Hartford

156,Wise; ;Churchill 144 Mass. v. SulcrRep.v.man
; 288,20 Johns. v.270, Mann v. Swann JWarvinJohns.

v.ditto, Co.;15 3; 55, Munn Pick.M'Cidlum Commission
; 5 Barn. Aid. 674,v. Putnam & Downes v.184, Knights
374, Chandler v.; 5 Morton.Greenl.Richardson

therefore, were calledwitnesses, not totestifytoThe
but for oipayment,as the purposefactsubsequentany

by it firstin the transaction whichan illegalityshowing
““ available security,”as anefficacy,”andlifehad

cited, inadmissibilitythe olconfinecasestheNone of
security, to cases it woulda whereimpeachtowitnesses
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Carleton void in the hands oí' an endorsee,be innocent without
v. notice, itand is somewhat difficult to aassign reasonVVhitchftr.

towhy admissibilitythe of a party impeach an instru-
ment, is towhich be enforcedattempted anby original
holder, aand one who is to theparty ifillegality, there

should upon theany, depend question,be thatwhether
valid,or would not beinstrument would in the hands of

had,holder, if it perchance,innocentan been passed to
questionas isthe betweenSo thelongone. original

the rulethe reason of would to beseem the sameparties,
either case.in

is seen therereadily why fraud,It not is any greater
a his name to anperson’sin putting instrument made

statute, and then in anbyvoid action by the payee,
andhad full wasknowledge party to thewho illegality,

in and to the factstestifying which avoidcoming that
than there wouldinstrument, be in hisputting name to an

by law,void themade commoninstrument and then tes-
an theby partyin action who had equal knowl-tifying

to the circumstances which avoid such note. Thereedge
inturpitudeno the other,is one case than in thegreater

;of fraudnor theany danger upon holder auditgreater
seem, therefore, that thewould was thepolicy same, and

that the should inexclusion the case asexist latter well
as in the former.

2. attempt fails,The to the noteimpeach because the
evidence no in of theproves the considerationillegality

v.012, Brown;to Johnson. Cro. Jac. Parker 2transfer
; 674,460Com. Con.on v. Austin.Strange, Jeffries

was likeThe contract an to anot exerciseagreement
in a particular place.trade

so,3. If be it is notany bythere madething illegal, the
law, theby adoptedbut statutes here.Englishcommon

Eli/,.Abr, 529,F; Colcshill;Lcev.Office Cro. 3 P.Bac.
note,391, therefore,Imw v. Law. TheWins. would-be

endorsee, andin the hands of an the wit-void -innocent
theon principlewere inadmissible evennesses suggested

.112in I N. II.Rilterbush, Rep.v.Bryant
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4, CarletonIf that toof the for thepart consideration transfer
v.

office,Johnson andwhich to therelates his relinquishing Whitcher

it for atshouldprocuring Knights, be considered illegal
law,common still the other topart of the agreement,

wit, that he K.should aid in the of the. dutiesdischarge
office, ;of the was and partvalid andgood the be-illegal

forbidden, noting statute, but the on-by by common law
ly, avail,the ofpart thegood consideration will and the

14,transfer was not void. Ilobarts a. v.Rep. Norton
; Covenant,Simmes Com. F.Dig.

was, therefore, value,Johnson foran endorsee and is
to recover promissors,entitled moreagainst especial-the

no it was anly as he had thatknowledge accommoda-
;Bills,tion note. on Phil. Ed. 240 3Chilty East, 317,

Watkins;dlrden 45,v. v.Camp. Hardacrt;1 Wallace 3
46,Esp. Rep. v.Smith Knox.

If inany thingthere was the whichtransfer might
consideration, plaintifffurnish a valuable the is entitled

and orrecover,to with the adequacy ofinadequacy that
consideration, the plaintiffas between and endorsee*,
the defendant has no concern.

5. If any part of the consideration is and thegood, re-
mainder commonbyvoid the law themerely, isplaintiff

recover,at tanto.least entitled to Hepro would be so en-
titled, ifeven he had the notetaken with notice that it

1 261,R.paper. Esp.was accommodation v.Wldffen
; Mott;361,7 Brownv. 13 5.2,Roberts Johns. Johns. Rep.

Hess,Braman v.
Bell, defendant, contended,J. for the athat when con-

entire,was if any parttract thewere whole con-illegal,
8 ; ;256void. Johns. Cro. Eliz. 199tract was Cro.

West,; ; 285,4 N.2 B. C. 661 It. v.Ja. 103 & Rep. Roby
The to be settled inquestionthe court. first thisBy

introducedis, bywitnesses the defend-whether thecase
to prove the facts on whichant were witnessescompetent

? Theythe were of theco-signersdefence is placed
note, the allbybut had defendant frombeen released



GRAFTON300

Oaí'leton settled,to It is that under thesecontribution.liability
circumstances, on the ofcannot be excludedthey groundWhitcher.

115,3 N. H. Amesv.Rep. Withington.'interest.
thein the nature ofanyNor is there factstiling which

prove,the called to which canwitnesses were exclude
them were calledTheyfrom to show thattestifying.

note,an accommodation and was passedthe note was to
is,an consideration. The rule thatupon illegalJohnson

a shallsecurityto a notparty permittedhe tonegotiable
void, infacts which render it even the oftestify hands an

But want ofendorsee. consideration is no de-­innocent
fence to a note in the hands of asuch an endorsee for

2 N. 212,valuable consideration. H. Rep. vBryant
Ritterbush.

Nor can the he in the hands ofimpeachednote such
endorsee, thatan the it had passedon fromground

contract,anto Johnson under illegal 1 East.Knight
Eliason;91, Bills, 72.ChityParr v. on­

noWe therefore hesitation inhave the ob-overruling
competencyto the of thejection witnesses.

question is,nextThe whether the onconsideration
which the was transferred fromnote to JohnsonKnight

? was, fact,inwas The consideration theillegal sale of
deputythe officeof sheriff—an officeof trust con­which

ofthe administration and which itjustice,cerns is clear
2from cases cannot be the of a sale.subjectadjudged

517, Ladd; 1,N. H. v. 2 Carr. & Payne,MeredithRep.
Martin; 319,B. & C. S. C.Waldov. 4

The and Johnsonbetween wasKnight illegalcontract
void; a note,-and and this note was mere accommodation

to Itpassedmade be to Johnson under that contract. is
Johnson,that in thisthen clear who is the real plaintiff

-case, can maintain no action the note.upon
legal,It said that a the waspartis of consideration

and that this is sustain note. But wheresufficient to the
entire,the acontract is if of bepart the consideration

illegal, the whole is void.contract


