AUGUST TERM, 1830.

deed is stated only by way of inducement, a profert is
unnecessary. 1 Chitty’s PL. 349 ; 8 D. & E. 571, Banfil
v. Lugh. " ,

 There are cages in which, where a deed is made nec-
essary ex provisione hominis, there need be no profert of it
in pleading. Butin cases where a deed is necessary ex in-
stitutione legis, there a profert must be made in pleading.
For it is said to be repugnant that the law should require
a deed, and not put the party to show the deed when it
is made. © Coke, 38, Bellamy’s Case. Buller's N. P.

In this case the deed alleged in the replication was, ex
institutione legis, necessary to show a legal extension of the
time within which the award might be made, and we
are of opinion that a profert was necessary.

It is well settled that the omission of a profert, where
it is necessary, is fatal upon a special demurrer. Com.
Dig. ¢ Pleader,” 0, 17; 1 Chitty’s PL. 350.

Replication adjudged insufficient.
s

JonatuaN Rorinson versus GorpoN Bur-
LEIGH, administrator.

‘W here a writ bears teste of the day when it was actually made, the day of
the teste must be considered as the day of the commencement of the action.

But the time of the day of the teste, when the writ is actually made, is not to
be considered as the true time of the commeneement of the action ; the
gction is to be considered as commenceﬁ at the time on that day, when the
plaintiff elects to use the writ. ’

In trover, a refusal toideliver goods when demanded, is only evidence of a
conversion ; and when such refusal may be considered only as the result of
a reasonable hesitation in a doubtful matter, ¥ is not sufficient evidence to
prove & conversion. .

Trover for a horse. The cause was tried here upon
the general issue at January term, 1830, when it appear-
ed in evidence, that one Joshua Heath had in his posses-
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Robmm sion a colt belonging to the plaintiff, and exchanged the
,ijeggh, same forthe horse mentioned in the plaintiff’s declara-

tion, then died. The plaintiff afterwards saw the de-
fendant, who was the administrator of Heath’s estate, |
and disclaimed the exchange made by Heath as afore-
said, and said he should claim his colt wherever he could

find it. It however appeared that Robmson did in fact
_authorise the exchange. ~

The writ, in this case, was made on the 5th December,
1828, in the morning, at Sanbornton, where the plaintiff
resides, and he, on the sameday,, taking with him a dep-
uty sheriff, to whom he delivered the writ, went to He-
bron, where the defendant resides, and without giving
any explanation of his former declarations, demanded the
horse in controversy. The defendant refused to deliver
the horse, and the plaintiff immediately ordered the offi-
cer to serve the writ, which was accordingly done.

A verdict was taken, by consent, for the plaintiff, sub-
ject to the opinion of the court upon the foregoing case.

Lyford, for the plaintifl, cited 15 Mass. Rep. 359, Rodg-
er v. Phinney.

Gilman, for the defendant.

The opinion of the court was delivered by

Rieuarpson, C. J. Itis objected, in this case, that
the action was commenced before there was any cause
of action.

In general, the day of the teste of the writ is to be
considered ag the time of the commencement of the ac-
tion.
be shown noththstandmg the teste of the writ. 2 N. H.
Rep. 230. “

When the day of the teste of a writ is the day when
it was actually made out, we have no doubt, that the
day of the teste must be considered as the day of the
commencement of the action, and neither party can be
permitted to show, under any circamstances, that it-was
commenced upon any other day. In all cases, therefore,
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where & writ is made before the cause of action arises, Rcbmm
and bears teste the day when so made, if the cause of Burlag'

action do not arise on that day, the writ must be altered
so as to bear teste on the day when the cause of action
arises, or on a subsequent day, otherwise the suit mu&,‘a
fail. .

But it is sometimes material to ascerfain at-what txme‘ :
of the day, vpon which the writ bears teste, the ac‘cmn_

was commenced.

‘We are of opinion, that in such a case, the time when
the writ is actually made, is not necessarily the true
time when the action is to be considered as commenced.
Thus, in the present case, it was necessary to make a
demand of the horse, before the action could be com-
menced. But as the defendant resided. at a distance
from the plaintiff, he concluded that it would be conve-
nient, in case of a refusal by the defendant to deliver the
horse, to have a writ served. He therefore had a writ
made and took it with him. Had the horse been deliv-
ered, when demanded, there would have been no occa-
sion for a suit, and the writ could have been thrown
away as waste paper. But as soon as the defendant re-
fused to deliver the horse, the plaintiff elected to use his
writ, and directed the officer to serve it, and we think
that this, and not the making of the writ, is to be con-
sidered as the actual commencement of the action. 8o
if the plaintiff had delivered the writ to the efficer, and
requested him to make a demand, and direeted him, in
case of a refusal, to serve the wrif, we see no objection
to considering, in such a case, not the time of making
the writ, but the time when the officer became authorized
to serve the writ, as the true time of the commencement of
‘the action. And we are of opinion, that this action is to
be considered as commenced at the time when the plain-
tiff directed the officer to serve the writ, so that if the
plaintiff has any cause of action, the writ is well enough
commenced.
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Robinsan But it is further objected, that the refusal of the de-
Bmlemh fendant to deliver the horse, when demanded, was not,
' \3§der the circumstances, evidence of a conversion.

“ A refusal to deliver goods, when demanded, is not in
itself a conversion. Itis, at most, only evidence of a
conversion, and does not even amount to that under some

circumstances. 4 Starkie’s Ev. 1492—1502. In this

"fcase, the defendant had the horse in his possession as
an administrator. He cannot be presumed to have
known the circumstances under which the horse came
into the possession of his intestate. He had seen the
plaintiff, who disclaimed the bargain by which the intes-
tate had acquired the horse, and gaid he should claim
his colt wherever he could find it. Now the intestate
might, for aught the defendant knew, have exceeded his
authority in making the exchange;in which case the
plaintiff could not have been bound by the contract. 1
Peter’s S. C. Rep. 290.

Andif the plaintiff had a rightto disclaim the exchange,
what he said to the defendant, when he first saw him,
would seem to amount to a disclaimer.

The plaintiff then went to the defendant with a writ
and an officer, and without giving any explanation of his
former declarations, demanded the horse. This seems
to us to have been not only a harsh, but a very excep-
tionable course. It certainly placed the defendantina
situation, in which he might reasonably doubt what was
proper to be done. And although the plaintiff may, in
fact, have been entitled to the horse, we think that the
refusal by the defendant to deliver him, must be consid-
ered as the result of a reasonable hesitation in a doubtful
matter, and that it cannot, under the circumstances, be

~_ adjudged sufficient evidence to show a conversion.

™ A new trial granted.




