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priority occupancy flowingMere of of the water of a river creates no right.
stream,in a forenjoyment any.periodAn adverse lessof water than twenty

years, presumptionis alone sufficient to warrant the a grant.not of

damCase for a across theerecting Winnepissiogee
Northfield, 1824,on the 1st May,river in and for con-

a river,dam saidacross andtinuing higher tighter than
do,toentitledthe defendants were and thus thecausing

to flow back and obstruct the operationwater of the
mill.plaintiff’s

here, uponThe was the generalcause tried issue, at
term, 1829. TheSeptember defendants relied upon two

of defence.grounds
1st, damThat their and erected,mills were first and
that circumstance hadthey acquired aby to do allright

they had done.
2d, That hadthey kept and maintained a dam across

in thethe river same so themanner withlong, knowledge
acquiescenceand of those mills,who owned the plaintiff’s

as to afford a reasonable a oftoground presume grant
the of soprivilege keeping it.
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defendants,Gilman the bythatinstructed the jurycourtThe

v. mill, acquiredand no rightthe a damfirst to erectbeinget al.'Tilton
the opera-and obstructto flowbackcause the waterto

uponby the plaintiffa mill erectedsubsequentlytion of
land.his own

that the defend-instructed the jury,court furtherThe
to beyondthe flow backto cause waterants had no right

land,own to the of plain-of their thedamagelimitsthe
acquired byhad such an uninter-tiff, they rightunless

; thetwenty that, theyand if foundyearsforuserupted
defendants, andthe of thehad, with knowledgeplaintiff

twen-claim, thetheir in one instance duringofin defiance
claim,them in exercise of suchinterrupted thety years,

the defendantsrightwould defeatinterruption anysuch
have use for theacquired twentybytoclaimmight

years.
favor ofa in thereturned verdictjury havingThe
trial,defendants moved for a new on thetheplaintiff,

hadthat the been misdirected.juryground
Nesmithand for the plaintiff.Woodbury,

Sullivan, forand theStevens defendants.
J.,C.Richardson, for the court.

trial,aclaim new because the jurydefendantsThe
yvere defendants,that the the first toby beinginstructed

mill, no toacquiredand cause the wa-a dam righterect
millobstruct the of a sub-operationflow back andtoter

is,by questionthe and theplaintiffs,erectedsequently
of ofpriority appropriationmere waterrunningwhether

?anyconfer exclusive rightcan
man has aevery to the useIn of therightgeneral,

;in a stream his land andflowing through anyifwater
channel,water from its natural orthe throwdivertone

it,of use of theback, to him the lawdepriveso asit
one man may acquire,But byhim redress.will give

uponwater back the landthe ofto throwa rightgrant,
aofevidence suchanother, may be grant.and long usage

asettled, that man no suchacquiresIt is wellhowever
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¾½■■by merely of theright the first to make use watersbeing
4.Mason, ; ;401 15 17 ditto, ■1,Johns. 213 320. TtaoiTet“are, therefore,We of opinion, that the motion fora new
trial sustainedcannot be on this ground.

contended,is that thereBut it to aought be new trials
the were toldjury that thebecause defendants had no

thecause to flowto water backright beyond the limits
land, to theof their own ofprejudice the plaintiff, unless

suchhad acquired right bythey uninterrupted forusage
that,andtwenty years, although there havemight been

for iftwenty years, yet,a the plaintiff, inusage one in*
withinstance, interrupted time,it the such interruption

anydefeat claimed torightwould be gained by such
usage.

held, athat term ofSome have yearstwenty of exclu­
sive ofuninterrupted enjoyment the use in ■water,of

manner, aparticular is conclusive presumption of right!
etch 4 Mason, ;402presumpliojuris jw'e. East, ;6 215 1

;463, Balston Bensted 2v. 175,Saund.Camp. a, ;b 1 B.
v. Heel.400,& P. Holcroft
doubt, thatAnd is no the use of water,there in a pal4*

for a lessmanner, periodticular than twenty years, and
use, beinterrupted mayeven an of aevidence toright

aby East,other evidencebe 6among jury.weighed
;; N. 14­—­15­ 7 Wheaton,4 Rep. 110;215 H. 4109­—­

1216.Ev.Starkie’s
settled,to nowBut it seems be that adverse posses»

a than years,slon for shorter isperiod twenty not of it*
a sufficient to sustain presumptionself theground of &

It is evidence, but unless thegrant. circumstances at*
it it isit not sufficientgive weight,tending- evidence.

; ;Burr. 1963 4Ev. 121 4Phillip’s Starkie’s Ev. 1216.
inThe these cases isweight,'which usage entitled to

have, a dependsas evidence of muchgrant, upon cii**the
init. Suppose, case,cumstances which attend this the de»

accustomed, for years,fendants had been fifteen to main*
ataina dam of and in Bo hadparticular height, doing

v. 30von.
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Gilman time,constantly, the impededwhole thegreatlyduring

; andmill further suppose,of theoperation plaintiff’sat.Tilton'et
this, had made noall com-plaintiff,that the knowing

inacquiesced the ofor butplaint quietly doingsobjection,
one willanythe Nowperiod.defendants for the whole

in theat an wouldacquiescenceonce that such usagesee
evidence, and render it init very great weightgive as

had athat the defendantsprobablethe degreehighest
Anddam that manner. casesmaintain the intoright

in which water bemightbemay easily imagained,
an individual fifteenland of forback theuponthrown

itthat would render veryunder circumstancesyears,
landa The owner of the mightevidence ofslight grant.

fact; or so little bedamage mightof theapprizedbenot
his attention.attract Andnot toasthebydone usage

these circumstances wouldthatevery perceive,one will
the usagewhich bemightdiminish the weightgreatly

of athe existence grant.establishingto have inentitled
thestated, that defendants re-it seemsisAs this case

years,twentyfor as ev-uninterruptedan usageuponlied
no circumstance thatcase statesa Theof right.idence

Andto such be-the usage.weightany particulargives
in-jury rightlythink that the werecase,the weing

uninterruptedthan anlessstructed, usagethat nothing
athem inwarrant finding grant.couldfor twenty years,


