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Isaac F. Wirniams versus Jacos B. Moorg.

A sold to B his whole stock of crockery and glass ware, a part of which was
at Concord, and a partat Portsmouth ; the part which was at Concord Was
delivered to B, and A having agreed to deliver to B, at Coneord, the part
which was at Portsmouth, employed a cardier to transport the goods from
Portsmounth to Concord ; when the carrier mrived at Concord with the
goods, B having failed in business, the goods were attached by-a-creditor
of B, with his assent, but this was before the goods were delivered to B,~
it was beld that the delivery of partof the stock was not, under the cir-
cumstances, a delivery of the whole, and that A had a lLien upon the goods
not delivered, for the price.

Trover for two crates of crockery ware, and one crate
of jugs. The cause was submitted to the decision of the
court upon the following facts.

Previous to the 8th October, 1828, Shute and Benton,
partners in trade, in Concord, agreed with the plaintiff,
a trader in the same place, to purchase his crockery and
glass ware, including what he then had in his store, and
two crates of crockery, and one crate of jugs, for which
he had contracted in Portsmouth, but which he had not
received ; and it was agreed, that the plaintiff should
not keep any crockery for sale for one year from that
time.

On the 8th Oclober, 1828, the ware, which the plain-
tiff had in his store, was removed to the store of Shute
and Benton, and charged to them in the books of the
plaintiffs.

The amount of the ware in the crates at Portsmouth
was not known, and Shute and Benton were to pay the
amount charged in the bills to be furnished by Taylor and
Waldron, of whom the plaintifl’ purchased, deducting
twenty-five per cent.

On the 11th of the same October, Shute and Benton
failed. But previous to that day, the plaintiff contracted
with a common carrier to transport the said crates from
Portsmouth to Concord. On the 13th of the same month,
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o .'W‘ﬂii&m the carrier arrived at Concord with the said crates, and
: Moere, Dis team was standing about a quarter of a mile from

the stores of the plaintiff and of Shute and Benton, when
the defendant, the sheriff of the county, by virtue of a
writ in favor of Maine and Southgate, against Shute and
Benton, with the consent of Shute and Benton, attached
said crates, and has sinee sold them on an execution ob-
tained in that suit.

After said crates were attached, but before they were
removed from the place where the attachment was made,
the plaintiff’ claimed the crates as his, and forbade the
defendant to meddle with them.

Fleteher, for the plaintiff.

R. Buartlets, for the defendant.

Ricuarpson, C. J. delivered the opinion of the court.

This is a very plain case. The plaintiff sold to Shute
and Benton all his crockery ware. It does not appear,
that the vendees were to have any credit for the price.
The plaintiff then had a lien upon the goods for the price,
and a right to retain them until the price was paid. He
had also a _right to stop them in transitu, on the failure
of Shute and Benton. 2 D. & E. 63, Lukbarrow v. Mason ;
1 H. BlL. 857, 8. C. ; 6 East, 21, note, S. C. ; 4 Bing. 516
and 579 ; 6 B. & C. 422, Coates v. Railton ; 2 Caine’s Rep.
44 5 4 B. & C. 941, Blozam v. Sanders ; T Mass. Rep. 453.

A part of the goods were at Concord, and a part at
Portsmouth ; the goods at Cencord were delivered.
With respect to these, the contract was completed, and
the title vested in Shute and Benton. But this delivery
~of the goods at Concord, was not a delivery of the goods
at Portsmouth, and within the principle that a delivery
of part, is in law, a delivery of the whole. That princi-
ple applies only where there has been a delivery of part
of an entire cargo, or parcel, without any intent to sepa-
yate that part from the rest. 1 New. Rep. 69, Hommond
. Anderson ; 2 H. Bl 504, Slubey v. Huyward 5 4 Starkie’s,
B, 1641,
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~The goods at Portsmouth were to be iransported to
CUoncord, and delivered to Shute and Benton, by -the
plaintiff, and until thus actually delivered to the ven-
dees, they could not be considered as so in the pos-
session of Shute and Benton, as to put an end to the

plaintiff’s lien, or to his right to stop in fransitu. 2 M. &
S 397, Bush v. Davis ; 15 Johns. 349, McDonald v. Hew- :

; B Taun’c 6117, Slzeplej v. Davis.

The carrier was the agent of the plaintiff, and it does
not appear that he had any authority to deliver the goods
to Shute and Benton. The circumstance that the goods
were taken with their assent, is therefore wholly imma-
terial. The goods were in possession of the plaintiff, and
he had a right, under the circumstances, te reclaim them.
They could not then be legally attached as the property
of Shute and Benton by ihe defendant. 2 Starkie’s N.
P. C. 337, Houldiich v. Desanges.

Judgment for the plaintiff.

Erxocu Cornpy, and another, versus Cyrus
CrEssy.

A being indebted to B and C, delivered to. them certain personal propertys,
under an agreement that they should sell the same, and apply the proceeds:
of the sale to the payment of the money due to them from A. But instead:
of selling, B and C let the property go back into the possession of A, whe,,
for some time, used it at his pleasure ; and while it was in this situation,
it was attached by the creditors of A as his property—it was held, that the,
said creditors were entitled to hold the property against the claim of B
and C. -

TrovER for a mare, saddle, and bridle. The cause
was tried here at February term, 1830, and a verdict ta-
ken for the defendant, subject 1o the opinion of the court

upon the following case

In August, 1826, the mare, saddle and bridle, heing the

Williams:
N .
* Moore.
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