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Whitney et a There awas then made by partiescontract whose capac-

v.
ity unquestionable,to contract is for a andgood valua-Dean et al.

consideration, and for able andlegal honest purpose,
withoutand intentany fraudulent whatever. And we

see no on which the canground contract heldbe to be
void, and these trustees chargeable.

dischargedTrustee's

HarveyLevi versus andWillard Jonathan
Johnson.A.

payment isby personThe of the a who boundmortgage,amount due aupon
it, not, cases,payto is in the title created thebyall ofextinguishmentan

Thus, land amortgage. deed the forbywhere the had leasedmortgagee
A, B,year to and within thethe undertakenyear, dischargewho had to

debt,land, paidand had another and tookmortgage upon thethemortgage
rent,an of the it wasassignment the in to collectmortgage and lease order

byheld that as suchextinguishedthe was consideredmortgage not to be
payment.

yeara lease land re-mortgagee year,for a and within the the land istheIf
deemed, therebyleasethe is determined.

land,tender of upon dischargesA the due a but themortgageamount the
debt remains.

in-Tins an anbroken,was of uponaction covenant
and bymade oneby Fox, part,denture theJoseph on

defendants, said Foxthe on the other thepart, by which
and theyear,to certain lands for oneHarveydemised

covenanted, that should to FoxpayHarveydefendants
theand surrender the of landsrent, possessionas $120,

order, in ofand tenantable at the end therepair,in good
of Fox’s rever-Willard, thebeing assigneeAndyear.

saida of the cove-action for breachsion, thisbrought
nants.

of the courtdecisionto thecause was submittedThe
facts.the followingupon

ofseized1817, Fuller,June, beingElijahOn the 11th
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“ Wiltedthe William farm,”Ralston conveyedin theSurry,

¾.same to Ralston,Janette in fee and in to se-mortgage, et a.Harvey
cure the oí'payment On 1820,the 12th May,82700.

Fuller,the said three severalby deeds, conveyed the
said farm in severalthree parcels to Jonathan Harvey,
Jeremiah and Eli Dort, ;Robbins severally and on the
same day, Dort,Harvey, Robbins and recon-severally
veyed to them;Fuller parcelsthe several thus toconveyed
Robbins, to secure the of notes ofpayment three $100
each, ;dated 1st, 1817April Harvey, to secure the pay-
ment of each,three IS, ;notes of June 1817dated$.267
and Dort, to secure the of three notes ofpayment $88
each, dated 14,June 1817.

On the 1st December, 1821, Janette Ralston assigned
to Fox allJoseph farm,her in the said under theinterest

aforesaid,mortgage given by Fuller, previous-as having
aly obtained on the same in ajudgment writmortgage

entry Harvey.of against
6th December,the 1821,On Fuller to Wil-assigned

threelard the as aforesaid to Fullermortgages given by
Robbins, Dort.;and at time,and the same Wil-Harvey,

ainto written contractlard entered with as fol-Fuller
:—lows

“ 6,December 1821.Keene, Whereas hasElijah Fuller
Willard,the saidme, Levito threeassigned mortgages,

ofin consideration said&c. now Iassignments, hereby
said aindemnifyto Fuller from certainpromise mortgage,

Ralston,said Fuller heretofore made to Janettethe of
lands therein described incertain Surry, and on which

to said Ralston there is duemortgage about seventeen
dollars.hundred

LEVI WILLARD.”
December, 1821, a writ of26th habereOn the pos-facias

sessionem, said in of Ja-uponissued the favorjudgment,
executed,was andHarvey, pos-Ralstonnette against

And day,to on the same thesession delivered Fox.



CHESHIRE.254
Wiliard founded, was executedindenture on which this action is

V.
Fox and the defendants.betweenHarvey et a.

FoxOctober, Willard the1822,On the 24th topaid
Ralston withoutwhole amount due theupon mortgage,

all hisrent, and Fox Willardthe released todeducting
asHarvey,toin the land leasedwhich had beenright

aforesaid, lease,and Fuller’sdelivered to Willard the
notes, and the Ralston mortgage.

WillardAfter the to Harvey,of leaseexpiration the
from thepossession yeartook of athe withinland, and

duetime amountwhen Willard theso took possession,
aforesaid,Fuller, ason the by tomortgage given fearvey

it.Willard,was tendered to but he to receiverefused
The ease andelaborately bywas ably argued

defendants,for the andWoodbury,
Parker, theJ. for plaintiff.

byofopinionThe the court was delivered Richard-

son, C. J.
defendants, that,ofcontended,It is on behalf these

debt,of hisFox whole amountWillard to thepaidwhen
Willard; and that can-an to Fox’s estateendthere was

action, as of Fox’sthis rever-maintainnownot assignee
end,at he had nosion, beingFox’s estate rever-because

to assign.sion
the amount due toonlyhad to Fox thepaidIf Willard
the land it hadthe rent of whilelatter, deductingafter

Harvey lease,under the this wouldofpossessioninbeen
of thea Ralston mortgage,simply dischargebeenhave

hadcontended, Fox would have no rever-is nowand, as
Willard, October,on 24ththeBut whento assign.sion

redeem, tenant, hadFox, by Harvey,his1822, towent
months,ten and was boundthe landofpossessioninbeen

time, and Willardthatduringthe rentsforaccountto
from the debtdeductedhave those rentstoentitledwas
balance. ButthebytoFox, payingand redeemtodue

afterdueof wbat was deductingWillard, instead paying
thus,Fox, anddueamount torent, thepaidthe whole
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Willard; andeffect, to en-in became the of the leasepurchaser

him,Willard torent, conveyedable to collect the Fox eta.Harvey

land,release, his andof reversion in the deliv-by way
Ralston notesered to Willard the and the se-mortgage,

Now, of reasonindependentlycured it. the whichby
actionwhythe this should not be main-defendants give,

shall examinetained this and which weupon ground,
a recovery by plain-we see no to thepresently, objection

had thetiff, Harvey occupiedunder the circumstances.
lease,land the and was liable to Fox for the rent.under

Fox’sof the transfer of to Wil-The effect reversiononly
was, liable to Willard instead ofHarveyto makelard

words,Fox, placeto Willard in Fox’s place.or in other
make the situation of defendants anyThis did not these

to be as andworse, equitablyand seems justlyWillard
rent, hebeen,to this as Fox would have had re-entitled

due to himceived of Willard what was deduct-only after
tothe rent. It therefore seems be andjust equitable,ing

and Willard,defendantsthat, as between these the Rals-
not beton should considered asmortgage extinguished

Willard.is tountil this rent paid
said, defendants,it is in behalf of the that Wil-But

December, 1821,when, helard, on the 6th contracted to
and harmless,the Ralston save Fullerpay mortgage

own,made that his and not to have let it re-debt ought
main and still claim that the rents andunpaid, profits of

land, the himpermitted bythe while was sodebt to re-
main, Fox inbyshould be of thepart paymentallowed
debt.

is, Willard,The answer this that when heobjectionto
to the Ralstoncontracted becamedischarge mortgage,

of toby Fuller,the the mortgage given Harveyassignee
entitled, as toHarvey,as such enteragainstand assignee,

Willardthe land. haveand the ofprofits mightreceive
hevery daythethe Ralston becamemortgagedischarged

and then havethe of Fuller en-assignee mortgage,the
ofand of the theHarvey possessiontered outturned
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Willard land,inFox, the exceptno interestland. For having
V,

the moment thatof the Ralston mortgage,as assigneent a.Harvey
had to Har­giventhe hewas leasemortgage dieharged,

; 9 1,83­Woodfall, Rep.Mod.must determine.vey
v.Hungerford Clay.

to different course. InsteadBut Willard elected take a
Ralston and Harveythe turningof discharging mortgage

chose hisadopt Harveyhe to as ownout of possession,
ofthe thattenant, that becamepurpose assigneeand for

mortgage.
no The course wasobjection. pursuedTo this seewe

It left in ofHarvey.to him thepossessionnot injurious
him to toland, paymade liable the rent Wil-onlyand

; clear,and it thatof Fox is whateverlard rent heinstead
Willard, must ato have beenpaid payment,havemight

andthe Fuller must havetanto, of mortgage, beenpro
land,when he came toHarvey,to theallowed redeem

Inthat effectby to thedischarging mortgage. giving
Fox,Willard nobetween and ofprinciplecontract law

isviolated, done tocomplete parties.is and alljustice
him,to and noFox has received what was due more.

and hereceive the rents whichprofits,Willard will was
; and is toHarvey only compelledto receive payentitled

to And this view ofwhat, he thejustice, ought pay.in
us ato to be to the objectioncase seems decisive answer

the defendants.byraised
enquire,It to effect theonly remains what tender to

of the secured the Fullermoney byWillard ismortgage
?to have in the decision of this causeentitled

made,If that tender was theduly land was thereby
from the 1Fuller Johns 110,discharged mortgage.

; 209,v. Co. Litt. b.Jackson Crafts
But we are not aware of rule of lawany which can

to that tender the effect ofgive thedischarging debt se-
thebycured or of themortgage, releasing mortgagor

from the ofpayment rent which he had tocovenanted
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Willardthe tender wasdue, whenand which had becomepay,
made. Harvey ot a"

mustthat there betherefore,are, opinion,ofWe
theJudgment plaintiff.for

PeterState versus Fletcher.The

the libertyof to andany public grievancestatute mattera prohibitsWhenever
convenience,commands a matter of withoutsecurity people,the orof

commands,its or thosedisobeying prohibitionsenacting any penalty for
prosecuted indictment andprovisions, may by punishedits bewho violate

fine.by
statute,offence, business a tav-the ofunder the to exercisean indictableisIt

a license.erner without

indictment, Fletcher,that theonThis was an alleging
thisat in1829, Alstead, withFebruary, county,13th

“ of adid exercise businessarms,and the tavern-force
firsta hadtherefor in andwriting,licenseer without

the said town of Al-from the selectmen ofobtained
he, theAlstead, saidstead, Peter,said town ofof which

and ininhabitant, whichan sameand there wasthen
FletcherAlstead, he, the said Peter then resid-oftown

statute,the &c.”ofto formcontrary theed,
and thatpleaded he wouldappeared,havingFletcher

State, his counsel moved inwith the arrestcontendnot
of judgment.

Hubbard, respondent.for theH.
General, the Slate.Sullivan, forAttorney

is foundedcourt. This indictment upon thetheBy
clear,it that it7, 1827. But is cannotJuly beofstatute

in first sectionthat clause the of thatuponsupported
shall,declares, ifthat any personwhichstatute, without

heof the where resides,townfrom the selectmenlicense
or otherwine, rum, brandy, spirits, anyinanysell gin,
anyor naked liquor, anya sellquantity than gallon,less

v, 33von.


