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Bank decided the pleathat sufficient,was in law and thcreup-­
on the plaintiff moved for toleave withdraw the demur­Woodward.

takerer issueand theupon matter of the plea, which
was Thegranted. cause was tried at term,May 1830,

aand verdict returned in favor of the andplaintiff, now
at this term, judgment been renderedhaving theupon
verdict.

Parker, defendant,for the the court to allowmoved
the defendant to tax the costs of demurrer.the

Bell, for the plaintiff.
the court.By We are of that the plaintiff isopinion

entitled, to tax the costs of the suit from the commence-
ment up to term, 1828, and allMay inclusive, the costs

term,which have 1829arisen since :November and that
the defendant be allowed the ofcosts term,November
1828, and of May terms,and November 1829.

John Foord’s Case.

a under anprisoner execution hasWhere been discharged bj poorthetaking
oath, and a suit hasdebtor’s been afterwards brought against uponhim the

default,rendered in thejudgment, judgmentand second suit upon it is ir-
execution on the secondregular judgment againstto take out body,the and

will, disputeif there be no assuch to the regularityexecution of the dis-
execution, asidefrom the first be set on motion.charge

necessary pleadin this state to a discharge by pooris'not thetakingIt debtor’s
inbodybar execution the a suitagainst uponoath in of an the judgment.

term,this at Plymouth,The court sitting and John
Haverhill,at inFoord, a in the thisprisoner goal county,

court a habeasuponintobrought corpusbeen is-having
counsel, it was moved,of hissued on the motion on his

of whichbehalf, execution, virtue he hadbythat the been
aside forbe setcommitted to shouldprison, irregularity,

and he from imprisonment.,that should be discharged
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Foord’athis courtterm ofNovemberthat at theIt appeared, Case.•againstS. recoveredhere, 1829, judgmentJohn Wright
suit, andofdebt, and costs$59,36,Foord for $339,31,

issued,1829, by-November, executionthat on the 16th
thecommitted to onwas prisonof Foordvirtue which

November, 1829.30th
Foord, the1830, takenFebruary, having10ththeOn

from his saidoath, impris-debtor’s was dischargedpoor
onment.

of debtan actionthis, broughtAfter Wright having
Foord, termMayat thethe judgment againstsaidupon

default,onhere, 1830, judgment,recoveredthis courtof
of suit. Andebt, costs executionand $14,05for $411,83

issued the bodywas ofagainston this last judgment
of he1830,by11th virtue which wason the May,Foord

Haverhill, onand inprisoncommitted toarrestedagain
1830.September,16ththe

creditor, contended,theBell, on behalf of Wright,
Foord, defaulted, and nomade objectionhaving beenthat

the hadbody, plaintiffhisagainst arightan executionto
Foord should have andappearedexecution.ansuchto

an hisin bar of execution againsthis dischargepleaded
do, heso to must be consid-and having neglectedbody,

the exemption.waivedhavingasered
Foord was not beinsisted that entitled to dis-alsoHe

this mode. The an audi-in proper remedy wascharged
a new trial.orta querela,

thatFoord,for Wright was boundargued,Woodbury,
peril,at hisa execution andpropertake out havingto

execution the body,an whenagainst by lawtaken out
exempted,was thebody proceedingsthe were irregular

to setbe aside.and ought
thecourse of the authori-In the argument, following

523, ;3 Read v. Murkle 4 ditto,Johns.were cited.ties
; ;ditto.Nichols, 378,a 13 Scottv. Shaw189, v.Caverly &

; 426,PI. 430 and 596 7 Johns.2 Reedv.Chitty’s Pruyn
; 18 ditto, 305, Jenkins;a theet Bank U. S. v. 4 Mass.of

482, JohnsonRep. v. Harvey.
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3. Foord’s the court. ItBy is case,not in this that thedisputed

Case.
prisoner was regularly from his imprison-discharged
ment, under the execution issued the firstuponwhich
judgment by ;the oath andtaking poor debtor’s the

is,question whether, in order hisprotectto frombody
arrest, it was necessary plead,that should in thelie ac-
tion upon the in ofjudgment, his bar an exe-discharge

;cution hisagainst body or whether the plaintiff was
bound at his peril to out atake executionproper upon

-the second ?judgment
On behalf of insisted,the creditor, it is that the debt-

or to haveought pleaded ;his and notdischarge having
this, he has it;done lost the of andbenefit the practice

theof English courts, under ofthe statutes insolvency, is
to sustainsupposed this course.

clear,It is very that in New-York,and inEngland, it
innecessary,is certain cases,, to aplead underdischarge

ofstatutes in bar of aninsolvency execution against the
Cowen,3 13, Robertsonbody. Crowell;v. 6 ditto, 596,

;v. Palmer­ 1Campbell Cases, 133,Johns. v.Valkenburgh
8 East,; 55, Saunderson;Bell 1Dederick­ v. & 81,D. E.

; 3Murdin­ 237, ;Buxtonv. Taunt. v. Head­ 18Winstanley
Post v.54,Johns. Riley.

New-York,inBut where a party has nohad opportu­
hisplead mayto he benity discharge, mo­uponrelieved

Johns, 191,4 Baker v. the ;tion. UlsterJudges f county­o­
165, v.Cowen,1 Baker Cowen, 42,1 Palmer v.Taylor;

Hutchins.
When, however, of isthe thevalidity indischarge

not,the court New-York,will inquestion, try the valid­
9 253,affidavits. v.Johns. Nobleity upon Johnson.

inAnd the courtsEngland, relieve, upon motion, in
cases, a prisoner who has arrested after abeen dis­some

an act 3under of Bos. & Pul.charge insolvency. 394.
; 3 185, ;v. B. & P. v.Iffgrave Edmunson Parker­Sharpe

49,8 E.D. & Kinnaird v. Barrow.
state,In aMassachusetts,this and when prisonerin
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Foord’shas been anfrom executionliberated imprisonment upon
Case.

by oath,the suit is to be af-poor debtor’s and ataking
terwards upon practicecommenced the thejudgment,

a writ,has been to sue out the sheriff to at-directing
debtor,tach the and estate of the andgoods summon

;him to and answer to the action andappear after
to outtake execution thejudgment, against goods and

estate, the 3bodyand not of the debtor.against Mass.
Gibbs; 497,1193, Cook Pick.Rep. v. v.Wellington

Stearns.
aware,We are not that it has ever held necessa-been

debtor,that a hasry who been thus should,discharged,
in a on pleadsuit the hissubsequent dis-judgment,

hisin bar of an execution against body. Thecharge
is, to letsettled the takepractice plaintiff out a proper

his peril.execution at
If, case,in there was anythis as todispute any fact

of Foord’svalidityessential to the wedischarge, might,
tobe leave him to hisperhaps, disposed remedy by audi­

148, ;and 1ta 2 note Com.Saund. “Audi­Dig.querela.
101,ta 10 v.Rep. ;Mass. Webber­ 14querela LovejoyA

Bank;v. 17ditto, ditto, 153,Little443, Newburyport
; 4Brackett Winslow Burr. 2287.v.

questioned,of his isvalidityBut the not anddischarge
we inhave theno hesitation aside executionsetting on
motion.

set aside, andExecution discharged.prisoner
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