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of the life of the payee could not be proved by the oath
of the defendant. 6 Mass. Rep. 193. '
- Mason, and Lawrence, for the defendant.

By the court. It is perhaps to be regretted, that a plea
of usury to be supported by the oath of the party was
ever admitted in this state, in a suit brought by the en-
dorsee of a note. But such a practice has been too long
established to be changed by the court. And while this
practice continues, it will follow, of course, that the
averment of the life of the payee, which is essential to
a good plea in such a case, may be proved by the oath of
the party.

Itis, however, a good replication to such a plea, that
the payee is dead, and such a replication may be verified
by the oath of the plaiﬁt\iﬁi

Braceerr Wengs versus Dawirr Prarson.

A plaintiflf recovered a judgment in thisstate. He then brought an action of
debt upon that judgment in the state of New-York, and had judgment
there.  After this he brought an action of debt upon the first judgment here,
to which the deféndant pleaded in bar the judgment rendered in New-York
—it was held that the plea was no answer to the action.

Dzepr upon a judgment rendered in the court of com-
mon pleas in this county, January term, 1815.

The defendant pleaded in bar, that at a certain justice
court held by Thomas Palmer, Justice of the peace, in
and for the county of Saratoga, and State of New-York,
at his, the said jusiice’s office, in the village of Ballston
Spa, in said county of Saratoga, on the 4th September,
1819, the said Brackett Weeks impleaded the said Dan-
iel Pearson, and declared against him the said Daniel on
the very same identical judgment in the plaintifl’s decla-
ration mentioned, for a cause of action arising within
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the jurisdiction of the said justice, and thereupon such
proceedings were had, that afterwards, on the same day,
it was considered by the said justice that the said Weeks
should recover against the defendant for 6,11 damages;
and 1,90 costs of suit, as" by the record, &ec., which
judgment remains in full force.

To this plea there was a general demurrer and joinder
in demurrer.

Houghton, for the plaintiff.

Dearborn, for the defendant.

By the court. The pendency of a suit for the same
cause in another state is no plea either in bar or abate-
ment to a.suit here. 9 Johns. 221, Bowne v. Joy ; TD. &
K. 407, Mavle v. Murray.

But it seems that a judgment in an action for the same
cause in another state, is in general, a bar to an action
here. 9 Johns. 221 ; 1 Johns. Cases, 345 ; 2 Conn. R.

N. 58.85; 4 Cowen, 521-—~5~~, 16 Mass. Rep. 71, Tal:

mage v. Chapel ; 1 Peters’ 5. C. Rep. 693.

The reason why a former recovery for the same
cause is a bar to a second action is, that the cause of ac-
tion has passed in rem judicatum, and is determined by the
judgment. But this reason does not exist where there
has been a recovery in another state in debt upon a
judgment rendered here. For one judgment being of as
high a nature as another, a judgment in another state,
cannot extinguish or determine a judgment rendered
here ; and we see no ground on which it can be held
that the recovery in New-York upon this judgment is a
bar to this action.

‘This question has long been settled. In Preston v. Per-
ton, Cro. Eliz. 817, Preston recovered judgment in the
court of king’s bench against Perton ; and afterwards
brought debt upon the judgment in the common pleas;
and had judgment there. He then brought scire facias in
the king’s bench to have execution upon the‘first judg-
ment. - The defendant pleaded in bar the recoveryin the
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cbmmonk pleas, to which there was a demurréf soand all
the court held it to be no plea, because one, judgment
cannot determine another judgment, which is of equal

nature.
Judgment for the plaintiff.

MemiTasre WEeEks versus Ira WEgEKs,
executor.

‘When a husband, by will, directs that his widow shall have and receive dur~
ing her life one third of his personal property, she is entitled to have the
possession of the goods without giving security to those to whom the prop-
erty is to go after her decease.

“Tuis was an action of assumpsit brought by the plain-
tiff to recover the personal estate bequeathed to her by
the will of her deceased husband, Walter Weeks.

It was agreed between the parties that Walter Weeks
made his will, bearing date the 21st May, 1825 ; that the
said will had been duly proved and allowed, and that the
defendant had accepted the trust of executor.

The will contained the following clause, It ismy will
and intention, that my beloved wife, M. Weeks, have
and receive during her natural life, one third part of my
estate both real and personal, which I .may possess at
the time of my decease.” '

The testator directed that one half of the furniture be-
queathed to his wife, should, after her decease, go to his
daughter, 8. A. Taylor, and the other half to his grand

-daughter, H. W. Robbins.

‘Al] the estate, of which no other disposition was made,
was. given to Ira Weeks, the executor.

The testator left, at the time of his decease, notes of
hand due and payable to himself, the principal of which
amounted to $2877,68, and $56 in money. No part of




