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Weekscircumstances,was necessary. And we seeunder the

."■si,.

no money.reason she is thewhy not entitled to have Weeks.
If, dies,when she any estate,she leaves it will be an­
swerable. andIf she marries theagain property goes

husband,into a second he willthe hands of be account­
;Williams,1 5651,able. P. v. Johns. C.Upwell Halsey­

334, v.WestcottRep. Cady.
theJudgment plaintiff.for

Lydia and versus Nathan­another,Morrill
iel Morrill.

committee, upon petitionapartitionto of real estateappointedWhen a make
estate,statute, a it is areport, dividingthe hare made the validtinder

unequalis orobjection bymade the committee inconvathat the division
pointeddistinctlymust beinequalitynient. ..But or inconvenience outthe

clear evidence.byand and directshown to the court
■ unequal, will notThe mere that the division be re-opinion witnessesof

--garded.

of a privi-This for saw-millpetitionwas a partition
ain the at formerwas rendered causelege. Judgment

aterm, made,be and committee appointedthat partition
partition.make Theof the statute toin com-pursuance

term, 1829,at assigninga toreport, Augustmittee made
of landparcelsdistinct theseverally, be-the petitioners

described metes andbyprivilege,to the milllonging
to; bythe water be takenpartand a certain ofbounds

aof certain dimension.gates
made, itthe was wasreport objectedsoon as byAs

a bythat mill ownedprivilege, tenantsrespondent,the
themcommon, amongbe divided bynot legallycouldin

to this objec-and the whichbounds, questionandmetes
a formerrise, settled at term.tion wasgave

ofobjected, the the com-thatrespondent reportThe then
42v.von.
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et a.Morrill mittce, theaccepted, petitionersif would to more ex-give

claim,Morrill, and than couldthey legallyrights privilegestensive
~ and privile-the ofdeprive respondentand would rights

andof a certainin him as owner grist-mill,vestedges
the said saw-mill privilege,adjoiningprivilegegrist-mill

objec-same. Theseto theand of the water belonging
of sev-testimonythebytions he endeavored to sustain

Thiswitnesses, affidavits he introduced.eral whose
side, tend-on the othermet evidencebytestimony was

bymade the committeeto show that the divisioning
andjust equal.was

Bartlett, petitioners.for the
Sullivan,Tilton for the respondents.and

Richardson, C. J. opinionthe of the court.delivered
In to make the case it is necessaryorder intelligible,

evidence,state, that it theappears byto that William
the millformerlyMorrill owned Crawley’satprivileges

falls, on Exeter river in Brentwood. On the ofnorth side
river, that aplace,the at there was andóngrist-mill, the

side, a Thesaw-mill. respondentsouth is the ownernow
the and one half of thegrist-millof saw-mill privilege,

the are the owners ofpetitionersand the other half of
The respondent, 1815,the saw-mill inprivilege. took

asaw-mill anddown the erected grist-mill partly upon
saw-mill, andof the no saw-millthe site has since been

at The premises,the place.erected of which the peti-
aseek to have thepartition,tioners are water privilege

to theland saw-mill. The landand belonging is situate
river,south side of the andthe ison particularly describ-

and bounds in the petition.metesbyed
we examine the objections,Before which are now

the ofreportmade to the committee, we shall briefly
onthe whichconsider such agrounds stands,report the

ofnature the toobjections which it is open, and the
beproof requiredwhich to to sustainought the objec-

tions.
aWhen has been ajudgment rendered on ofpetition
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a.etMorrillkind, made,that ispartition appoint-this be a committee

ed, ;statute, to make a andbyas directed the division Morrill'
committee,declares,the statute a’partition bythat the

court,and the shall and ef-byallowed be validapproved
The of the committee is toreport openfectual. then

; andto the court if it can bewhen returnedobjection
that divisionshown, otherwise,mistake or thethrough

inconvenient,is and and itunequal unjust, or unsuitable
same,to asideis be set and the case recommitted to the
ordercommittee,a as injustice may requireor to new

a and had.maythat convenient bejust partition
But as the court,committee is the andappointed by

selected, theon whose andpersons integrity judgment
it can andrely,court thinks whom neithersafely against

raise isparty placedcan confidenceany greatobjection,
; itthe court in the and willby of the committeereport

a report,be held to be that witness-not toany objection
is, incan be found that the divisiontestify,es who will

Tounjusttheir or inconvenient. induce theopinion,
asidecourt to set the the or inconven-report, inequality
be and outdistinctly pointedience must andclearly

to the court clear and direct It isbyshown evidence.
to the an impar-much more safe ofrely upon judgment

than the ofopiniontial committee witnesses select-upon
often takeed Witnesses sides withby parties.the the

them, and when that case,summon is thewhoparties
they be,mayhonest and littlerespectable veryhowever

theirplaced testimony,be whenuponreliance can called
opinion.a mere ofmatterto state

is,the in this in-objection reportfirst to case thatThe
apetitionersthe andjust equaltoassigningofstead

toland theappurtenantof the theprivilege,moiety
nearlyto them all land.have theassignedcommittee

is,thisto sustain objectionadduced theThe evidence
swear,whowitnesses, that veryof severaltestimony

theyall consider as tothe landnearly belongingwhich
to theassigned petition-has beensaw-mill privilegethe
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Morrilleta. case,the ofnature thisverycts. A attention toslight
has notestimonythisstands,now will thatMorrill, as it show

-- taken, al-that it isandto sustain thetendency objection
been, iswhatthe hadirrelevant. If questiontogether

havemightevidencethemill-yard,the extent of the
descri-divided areto bebeen But theproper. premises

and the judg-petition,bed and bounds in theby metes
has con-of thosement, premises,that be madepartition

case, ex-settled, this least thein to atrelationclusively
2 Rep. 462,Mass.tent of the to be divided.premises

y. divided,as to is to bequestion,Cook Mien. whatThe
the andbyThat is settledopen. judgment;is no longer

is,questionthe whether what con-now not the witnesses
the mill-yard, but whether the described inpremisessider

?equallyhave been and dividedproperlythe petition
noThe has therefore the realevidence bearing upon

question.
So far as a subject,formed theuponcan bejudgment

the theplans produced parties, respondentfrom theby
to premises,seems have had due of theproportionhis

in the him.petition,described toassigned
is,to that theobjectionAnother the committeereport

respondentto to hishave left the no passage grist-mill
land petitioners,the to the sothrough that heassigned

anot have so convenient to hispassage grist-millwill as
had. isobjectionhas This probablyhe heretofore well

toin fact. The the grist-mill will notpassagefounded
the quite asplans,seem from direct asbe, it would it

however, tonot, expected,It was be thathas been. any
of wouldpremisesthe leave him indivision thejust enjoy-

alland the andpart, conveniences,of a advantagesment
had, at towhen the whole at hislibertywhich he use

shown,a It anyas is notpassage. that otherpleasure
have wouldcould been made which havedivisionjust

;into him this and werespectbeen more convenient
dis-think until that is the not to bedone,that isreport

thisturbed on ground.
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et a.Morrillhave assign-the committeethatobjected,It is further
v.

he can conven-land on whiched to nothe respondent Morrill.

;true butThis is itprobablyaiently erect saw-mill.
valid toany objectionus to constitutedoes not seem to

that, ais not when saw-millthe division. It strange,
he,divided, to whom one halfbeen of thehasprivilege

convenientlycannot erecthas been aprivilege assigned,
half. It was the ofpart dutysaw-mill on that no of the

to the a placeconvenientassign respondentcommittee to
saw-mill, to a andbut make convenientjustto aerect

a saw-mill And however wellprivilege.division of
be, has noobjectionin fact this it tenden-mayfounded

show, orthat thé division is inconvenient.cy unjustto
is, that too ismuch waterobjectionAnother assigned

case,There is theto evidence inpetitioners.the which
prove,a to that the taketendency petitioners may byhas
to to athe them water saw-carrygates assigned enough

that of theprovedmill. But it is the gate saw-mill
thisstood was six feet anduponwhich two in-privilege

width,in and sixteen inches inches andlength, the
to the petitionerscommittee have each ofassigned a

ininches and sixteen inchesgate eighteen length in
to be aThis seems ofjustwidth. division the water

ofThe theprivilege, petitionerswhichprivilege. are
is,to a division not ofentitled water toenough acarry

saw-mill, the waterbut of which tobelonged the saw-
claimtheymill of which to have partition.privilege

has been made inattemptAn this toease show that
not usedsaw-mill was in the summerthe season. But

so,the to havefact been it isadmitting wholly immate-
The and thegrist-millrial. saw-millprivilege privilege,

the same person,to whose titlebelonged theseboth par-
have, restriction,ties soanynow without far as appears

thepfto the water. Inas whateveruse manner the
water,havemayowner used the theoriginal owners of

the now a toprivilegesaw-mill usehave theright wa-
ter their byat unless limited thepleasure, conveyances
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Morrill eta. under which they claim. The conveyance of a mill is a
Morrill, conveyance of the water tonecessary it,work and to sus-

thistain objection, a limitation in the conveyances under
which the is derived musttitle be shown.

Report accepted.

versusNoah SamuelBurnham Whittier.

mayfirm the aof a order contents of payableOne note made to the firm or
order, himself,paidto be to and maintain a suit in his own name.

Assumpsit aupon note, datedpromissory 4,August
1828, for to Miles Burnhampayable and Noah Burn-$30
ham, order, byor and them endorsed to the plaintiff.

tried the atissue,The cause was upon Augustgeneral
term, and a taken for the1830, plain-verdict consentby

court,the thetiff, subject opinion uponto of the follow-
case.ing

atmade, also theandwhen the note wasAt the time
and Noahendorsed, BurnhamMileswhen it wastime
;trade and theBurnham, inpartnerswerethe payees,

the name ofon note inan endorsement thebyplaintiff',
himself,to be topaidthe contentsfirm, orderedthe

;of the other partneror consentknowledgethewithout
these facts the ac-was, uponwhetherquestiontheand

could be maintained.tion
2relied Starkie’s Ev.uponFrench, plaintiff,for the

cited.thereand cases251, the
defendant.thePorter, for

settled, that one of a firmIt is well maycourt.theBy
made thepayableof a note to firm orthe contentsorder

himself, and maintain an actionto up­order, paidto be
505,1 Rep. v.Kirbyname.ownin hisiton Caine’s

;102, Bills,onKyd ;note 106­Bills,on; ChittyCogswell­
197; Rep. 314,16 Russell v.Mass.C. R.S.Peter’s2

Bills, 77.; Bailey onSwan
theJudgment plaintiff.for


