no reason why she is not entitled to have the m¢ ‘
I, when she dies,; she leaves any estate, it will be an-
swerable. I she marries again and the property goes
into the hands of a second husband; he will be account
able.” 1P, Williams, 651, Upwell v Haé‘se J 3 SJohns C
Rep 334 Weséeott vi Cadiy. :

deﬂ"ment for the plamhjf

LYDIA ‘MogrrirL and another, versus NATHAN-
ILL MORRILL.

When a commitiee, appointed to make partition’of real estate upon'a petition

“under: the statute; have made a yeport; dividingthe estate; it igd valid
objection that. the-division madeby the comimittee.is unequal or ineonve
nient, . But the inequality or inconvenience must be distinetly pointed ont
and shown to the court by clear and direct ovidence.

The niure opinion of wmxessea th at the d;vmo‘m iy mﬂeqadl lel not ‘he re—
garded G : -

Tms was a petmon for partitionof a fsaw—*xnﬁl pmvx—
lege. J udgment was rendered in the cause at a former
term, that partition be made, and a committee appointed
inpursuance of the statute to make partition. . Fhe com-
mittee made a report; at August term, 1829, assigning to
the petitioners severally, distinet parcels of the land be-
longing to-the mill privilege, deseribed by metes and
bounds; and a certsin part of the water fto be taken by
gates of a certain dimension. ... ,

As soon as the report. was made; it was ob]ected by
the respondent, that a mill privilege, owned by tenants
in -common, could not be legally divided among them by
metes.and bounds, and the guestion towhich ﬁx;is.objec*
tion gave rise, was settled at a former term.

The respondent then objected, that the report of the com-
VOL. V. 42
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Momll eta. mittee, if accepted, would give to the petitioners more ex-

Mami!

tensive rights and privileges than they could legally claim,
and would deprive the respondent of rights and privile-
ges vested in him as owner of a certain grist-mill, and
grist-mill privilege adjoining the said saw-mill- privilege,
and of the water belonging to the same. These objec-
tions he endeavored to sustain by the testimony of sev-
eral withesses, whose affidavits he introduced. This
testimony was met by evidence on the other side, tend-
ing to show that the division made by the committee
was just and equal.

Bartleti, for the petitioners.

Tilton and Sulliven, for the respondents.

Ricuarpson, C. J. delivered the opinion of the court.

In order to make the case intelligible, itis necessary
to state, that it appears by the evidence, that William
Morrill formerly owned the mill privileges at  Crawley’s
falls, on Exeterriver in Brentwood. On the north side of
the river, at that place, there was a grist-mill, and on the
south side, asaw-mill. The respondentis now theowner
of the grist-mill and one half of the saw-mill privilege,
and the petitioners are the owners of the other half of
the saw-mill privilege. The respondent, in 1815, teok
down the saw-mill and erected a grist-mill partly upon
the site of the saw-mill, and no saw-mill has since been
erected-at the place. The premises, of which the" peti-
tioners seek to have a partition, are the water privilege
and land belonging to the saw-mill. The land is situate
on the south side of the river, and is particularly describ-
ed by metes and bounds in the petition.

Before we examine the objections, which are now
made to the report of the committee, we shall briefly
consider the grounds on which such a report stands, the
nature of the objections to which it is open, and the
proof which ought to be required to sustain the objec-
tions.

When a judgment has been rendered on a petition of
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this kind;that partition be-made, a eommittee is appoint- Momill et &
Vs
Monill.

ed, asdirected by the statute; to make a division ; and
the statute deelares; that apartition by the committee,
approved and allowed by the court, shall be valid and ef-
fectual. :The report of the -committee is then opento
objection when returned to the court ; andif it can be
shown; that through mistake or otherwise; the division
is unequal and unjust, or unsuitable and inconvenient, it
is to be get aside and the case recommitted to the same,
or to & new committee, as justice may require in order
that a just and convenient partition may be had.

But as the committee is appointed by the court, and
persons selected, on whose integrity and judgment the
court-thinks it can safely rely, and against whom neither
party can raise any objection, great confidence is placed
by the court in the report of the committee ; and it will
not be held to be any objection to a report, that witness-
es can be found who will testify, that the division is, in
their opinion, unjust or inconvenient. To induce the
eourt to set aside the report, the inequality or inconven-
ience must be clearly and distinetly pointed out and
shown to the court by clear and direct evidence. It is
much more safe to rely upon the judgment of an impars
tial eommittee than upon the opinion of witnesses select-
ed by the parties. Witnesses  often take sides with. the
parties who summon them, and when that is the case,
however honest and respectable they may be, very little
reliance can be placed upon their testimony, when called
to state a mere matter of opinion. '

The first objection to the report in this ease is, that in-
stead of assigning to the petitioners a just and equal

moiety of the land appurtenant to the privilege, the

committee have assigned to them nearly all the land.

The evidence adduced to sustain this objection is, the

testimony of several witnesses, who swear;, that very
nearly all the land which they consider ag belonging to
the saw-mill privilege has been assigned to the petition-
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Monill ot 5. 618, A very slight attention to the nature of this case,

.
Morrill.

us it now stands, -will-show that-this testimeny-has ne-
tendency to sustain the objection taken, and thatit is al-
together irrelevant.  If the question had been, whatis
the extent of the mill-yard, the evidence might have
been proper. - But the premises to be divided are descri-
bed by metes and bounds in the petition, and the judg-

‘ment, that partition be made of those premises, has con-

clusively settled, in relation to this case, at least the ex-
tent of the premises to be divided. 2 Mass. Rep. 462,
Cook v. Allen. The question, as to what is to be divided,
is no longer open. That issettled by the judgment ; and
ihe guestion now is, not whether what the witnesses con-
sider the mill-yard, but whether the premises described in
the petition bave been equally and properly divided ?
The evidence has therefore no bearing upon the real
question.:.

So faras a judgment can be formed upon the subject,
from the plans produced by the parties, the respondent
seems to have had his due proportion of the premises,
described in the petition, assigned to him.

Another objection to the report is, that the committee
have left to the respondent no passage to his grist-mill
through the land assigned to the petitioners, so that he
will not have so convenient a passage to his grist-mill as
he has heretofore had., This objection is probably well
founded:in fact. The passage to the grist-mill will not

‘be; it would seem from the plans, quite as direet as it

has been. It was not, however, to be expected, that any
just division of the premises would leave him in the enjoy-
ment of a part,and all the advantages and conveniendes,
which he had, when at liberty to use the whole at his
pleasure as & passage. It is not shown, that any other
just division could have been made which would have
been more convenient 4o him in- this respect ; and we
think that until that is dope, the report is not to be dis-
turbed on this ground.. .. ...




JANUARY TERM, 1831. .

333

- It is further objected, that the committee have -assign- Morriil, et

ed-to-ithe respondent no land on which he can conven-
iently erect a saw-mill. - This is probably true ; but it
does not seem to us to constitute any valid objection to
the division. - Itis not strange, that, when a saw-mill
privilege has been divided, he, to whom one half of the
privilege has been assigned, cannot conveniently erect a
saw-mill on that half. It was no part of the duty of the
committee to assign to the respondent a convenient place
to erect a saw-mill, but to make a just and convenient
division of a saw-mill privilege. And however well
founded in fact this objection may be, it has no ienden-
¢y to show, that the division is unjust or inconvenient.

Another objection is, that too much water is assigned
to the petitioners. There isevidence in the case, which
has a tendency to prove, that the petitioners may take by
the gates assigned to them water enough to carry a saw-
mill. But it is proved that the gate of the saw-mill
which stood upon this privilege was six feet and two in-
ches in length, and sixteen inches in width, and the
committee have assigned to each of the petitioners a
gate .eighteen inches in length and sixteen inches in
width. - This seems to be a just division of the water
privilege. The privilege, of which the petitioners  are
entitled to a division is, not of water enough to carry a
saw-mill, but of the water which belonged to the saw-
mill privilege of which they claim 1o have partition..

An attempt has been made in this case to show. that
the saw-mill was not used in the summer season.  But
admitting the fact to have been so, it is wholly immate-
rial. The grist-mill privilege and the saw-mill privilege,

both belonged to the same person, whose title these par-

ties now have, without any restriction, so far as appears,

as to the use of the water. In whatever manner -the,

original owner may have used the water, the owners. of
the saw-mill privilege have now a right to use the wa-
ter at their pleasure, unless limited by the conveyances

Morrill.
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M"mﬂ eta. ynder which they claim. - The conveyance of a mill is a
conveyance of the waternecessary to work it, and to sus-
tain this objection, a limitation in the conveyances under

which the title is derfved must be shown.
Report accepted.

Momll,

ey

Noan BurNumam versus Savurr WoITTIER.

Oue of afirm may order the contents of a note made payable to the firm or
order, to be paid to himself, and maintain a suit in his own name.

Assumrsir upon a promissory note, dated August 4,
1828, for $30 payable to Miles Burnham and Noah Burn-
ham, or order, and by them endorsed to the plaintiff.

The cause was tried upon the general issue, at August
term, 1830, and a verdict taken by consent for the plain.
tiff, subject to the opinion of the court, upon the follow-
ing case.

At the time when the note was made, and also at the
time when it was endorsed, Miles Burnham and Noah
Burnham, the payees, were partners in trade ; and the
plaintiff, by an endorsement on the note in the name of
the firm, ordered the contents to be paid to himself,
without the knowledge or consent of the other partner ;
and the question was, whether upon these facts the ac-
tion could be maintained.

French, for the plaintiff, relied upon 2 Starkie’s Ev.
251, and the cages there cited.

Porter, for the defendant.

By the court. It is well settled, that one of a firm may
order the contents of a note made payable to the firm or
order, to be paid to himself, and maintain an action up-
on it in his own name. 1 Caing’s Rep. 505, Kirby v.
Cogswell ; Chitty on Bills, 102, note ; Kyd on Bills, 106 ;
2 Peter’s S. C. R. 197; 16 Mags. Rep. 814, Russell v.

Swan ; Bailey on Bills, 77. :
Judgment for the plamtiff.




