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Dudley versus P. Sanborn.Ladd John tíauburn.

<demandant, ■,Where a pemii"g a-C,in rviii of ti. bisa il.o executor orentry
admi'n.;’ vC:;1'o•administrator rlie Midi ‘i to the action forpavéentemay

the benefit of be in lito e-tnie.those who interestedmay

This was a as commencedwrit of The actionentry.
1829. serai, 1830,on the the5th AtJanuary, August

continuance,lastdemandant since thedeceasedhaving
estate,J. Lawrence, the ofadministrator the demandant’s

moved suit,the court to be toadmitted theprosecute to
which the tenant objected.

Walker, for the demandant.
Mason, for tenant.the

the court. The 2,statute ofBy Januaiy 1839, section
370,3, 1 Laws, provides, that in case of ofthe death a

action,demandant in a real his orexecutor adminidrnior
may, term,at nextthe be admitted to pro? cu.te the suit
to final fur the benefit of tho-m whojudgment, may be in-
terested Thein ofthe estate. wwrds the statute are
clear, plain, and leave noand doubtexplicit, as to the
intention of the arc oflegislature. opinionWe that the
motion must prevail.

Giles versus T.Solomon J. Churchill.

When the of agreedheirs an intestate to administer bis esta'm without IrUc-w
if-;administration,of and one of them a creditor of the -cased debtdo inpaid

panthergoods belonging to the ofestate the it was held ofintestate, thethat
• ut,heirs, who was afterwards radministrator of A of tlioduly appointed

the judgedeceased of could not maintain tro i er ívai-utby probate, lito
for the goodscreditor, he had received.

This was an action of trover for insteers,four which
plaintiffthe sued as Josephadministrator of the ofestate

- ,-Giles, . .deceased.
V.VOL. 43
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Giles issue, Janu-upon the atgeneralcause was triedThe

v. theby consent forterm, 1830, and a verdict takenaryChurchill.
thedefendant, of the court uponto the opinionsubject

case.following
some1828, leavingThe September,intestate died in

Giles, hisB.Johnand severalproperly, owing debts.
anotherbrother, plaintiff,at the of therequest present

oth-thedeceased, and the assent ofof the withbrother
let-withoutheirs, the estateer undertook to administer

toadministration, of the intestateof and debtspaidters
as ad-to actandthe amount of or continued$400,$300,

Feb-1828, middle ofto theSeptember,ministrator from
B. Gilesthat John1829. heirsruary, The other agreed

estate,debts, all the butand receiveallpayshould the
a to thispartythe plaintiffthat wasdid not appearit

Anddefendant.the creditors was theAmongagreement.
defendant, thetheJohn B. Giles tosaid deliveredthe

declaration, ain the contractsteers mentioned underfour
todue thein satisfaction of the debtshouldthey gothat

The de-defendant, other debts of the intestate.and of
B.told John Giles to ad-proposedthathad beenfendant

estate, and the debts of the intestatepaytheminister
letters of administraton.without

Afterwards, of the estateadministration was commit-
form, and a demandin due havingto the plaintiff,ted

torefusedhavingand the defendant deliverbeen made
he this action.broughtto the plaintiff,the steers

Bell, for the plaintiff.James
in is,raised the facts this casequestion byThe only
Giles,B.of the steers John andelivery by exec-did the

defendant, atort, Joseph Giles,son creditor ofde to theutor
intestate, debt,of his thepayment proper-the in change

?so action not liepresentthat the willty
contend, executor, tort,de son nohavingthat theWe

none to the defend-conveyin the couldchattelsproperty
; latter, whopurchasers,that like other doant but the

overt, was to ofin market bound look to titlebuy thenot
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¾■doctrine, that anconceived,It is the ex-the seller. that
Churchill,eeutor, tort,de himson is an actionin againstdischarged

creditor, by aby a of debts to the of thepayment amount
to his has nowhich came topossession applicationassets

as it is founded onquestion,the thepresent technical
creditor, who,reason, bya anthat actionbringing

one as his toexecutor thatacknowledges rightagainst
character, himdenycannot the ofright pleading plene
administravitlike other executors.

executor,In abyactions thoserightful against who
estate,intermeddle with the a different rule seems to

In ofan actionprevail. trover these parties,between it
is theno answer that defendant delivered the chattels to

Carthew,a creditor in of hiipayment ;debt. 104 2
; East,390 4Bacon’s Abr. 441. For this towould be

from histake the administrator torightful preferright
another,one orcreditor to to himselfprefer to creditors

equalin degree.
trover an deexecutor, tort,In son is no de-against it

fence, the taken achattels in execution onthat were
intestate,him a ofjudgment by creditor theagainst

this a inwould have been defence an ac-though good
;1 Ventris,tion him a creditor. 349 4 Ba-byagainst

case,391.con’s Abr. But in a apaidsuch the amount to
be,may authorities,creditor to someaccording recouped

in it cannot be indamages, although bar of thepleaded
4 390.action. Bacon’s Abr-

must be onThis the that aground, such delivery of
ofpayment ;the chattels in the debt ais conversion and

tort,if a in the deconversion sonexecutor it seems to be
a conversion in theequally creditor them.receiving The

is anlatter indeed executor de sonequally tort with the
There are offormer. cases trover by rightful executors

executors de sontortagainst thedelivering goods of the
indeceased payment of his debts.

The Ionly authorities have discovered as to similar
suits creditors,against who have the goodsreceived ■
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Giles payment, and therefore in indirectly case,Ibispoint are

Par!,-nra dictum Kelt,of Holt in v. 1arguendo Ray-­L.Chnrchiil.- inond, G6I, that if an ehexecutor sontort moneydeliver in
a to abag debt,creditor in payment of his the rightful
executor ;cannot recover it and the of Mount-­back case

v. Gibson, East,4 411, in decided thatwhich it wasford
an action of trover will He an administrator aby against

acreditor, who received iron thequantity of of intes­
tate case,from ids ofwidow in a debt. Thispayment
unless mit can they pres­fone v/r frombo distinguished

iscase,ent «eenn tc which it tosctiV the principle upon
be decided. in theIt this case circumstancediffered from
that the widow awho delivered the chattels to creditor*
had done no othei could make her an execu-­am which
íii;: eh re.! case,toit wine in J. B. Giles had forthis some
~,ítw isp"id dc’ Hie and assumed the controlof intestate

theof I in v. Gib-­property. admit, the judges Momtford
coneonfne their cases deliveryto the ofopinions where
He chattels for the onlywhich the action is isbrought
act of all themThat was the case beforeintermeddling.

this,Rut that arequired. it is not fromto be inferred
made,different decision would have if the widowbeen

had, the herself andelivery chattels,before madeof the
acts,dc son in atort otherhj proceededexecutrix or had

andcourse of administration. Lord Ellenborough,regular
Lawrence, J. inference.any suchexpressly guard against

it it would be fitobserves, necessary,“ifThe first were
case, a one whodeliveryin byanywhetherto consider

be a to action ofwould bar anauthority,no lawfulhad
Lawrence, J.Andadministrator.”aby rightfultrover

madeany“that paymentdoctrinethequestions general
againstsontortshall bedc goodanby executorto a creditor

doctrine is notIndeed, thisadministrator.”the lawful
of this wholean examinationfromdeducedbefairly to

case.
chattels,difficult, ofa deliveryunderstand, whyIt tois

instances, intermeddledhas,by one who in repeated
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Gilesdean executorhimselfthe estate and thereby madewith

aofcases; inwhileiort, should the propertyson Ctarebill.change
intermed-in noone, who has other instancedelivery by

act ofAdled, singleprevail.a doctrine shoulddifferent
de evenmakes sontort. Andintermeddling an executor

sound, a creditorbedoetriffe that in eases whereif the
he tomayone whomfrom fairly presumereceives goods

liable,not be it can-administrator, hea shallbe rightful
badcreditor no-case, for here thein thisnot be applied

authority.had noone whowithtice that he was dealing
al-relies, wouldwhich the defendantdoctrine,The on

theseveral important particulars,inchange,together
our statutes. Forof tocourse administration according

a like thea of in case this changesthe chattelsdeliveryif
of an administratorand theupon appointmentproperty,

theinsolvent,to be then creditorproveestate shouldthe
in full to in-be thepaidreceived the chattels wouldwho

It is that it willsupposedof the other creditors.jury
of de-transfer canvaliditythat the thebenot contended

not,And ifthe estate. thesolvency ofthepend upon
doctrine,aadmission of such wouldof theconsequence

the to be thecreditorsscramble amongbe an authorized
intestate,”of andhouse thea in thebeggarfirst “to plant

of the intestate.in the goodshim paymentfromreceive
cannotof estateexecutor, tort,de son an insolventanAs
ahim by pay-a showingdefend suitm this state against

the assets which havevalue ofto double thement of debt
case,a aclear, that in suchhands, ithis seemscome to

him can ac-fromin paymentchattelscreditor receiving
Baker, 2 N. II. 477.Rep.to them. Meal v.no titlequire

defendant, author-Bartlett, cited the followingfor theI.
658, Kelt;Parker r.; 1 L.East, Raymond,4414ities.

;; 3 161; Salkeld, 295 ditto Com.30 1Coke, Dig.5
3.Administrator, C.

anthat execu-to thinkCourt. We are inclinedtheBy
de-of thea of thetort,de son saletor, by goodscannot

a rightfulpurchaser againstany to thetitleceased give
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executor or 2 Ev. ; Coke,administrator. Starkie’s 551 5
; ;31 ;50 3Lovelass, Yelverton, 138, note, 4 Burn’s Ec.

Law, 190; Yentris, 349; 5 744,1 B. & A. v.Woolley
Clark; Wentworth, ; Administrator, 3.181 Com. CDig.

But in tothis case John B. settle theGiles undertook
of thisrequestof the very plain-estate deceased theby

did,B. then,Gilestiff. bemay consider-Whatever John
andrequest,at the with theed as done assent of the

is,and whetherquestionthe he can now main-plaintiff;
trover thistain defendant after thus as-against having

?tosented the sale
ofWe are opinion that he cannot. We think the sale
the samestands'on as ifground byit had been made the

himself, in case,which itplaintiff is clear he could not
the action. Inmaintain the case of Kenrickv. Burges,

Moor, 126, held,it was that if one as executor de son tort,
andsell afterwards takegoods administration, the sale is

relation. And inby Whitehallgood Carthew,v. Squire,
295,103 1; Salkeld, it was held by two judges, theagainst

Holt,of thatopinion where one ofbought goods an exec-
tort,deutor, son and afterwards took administration, he

not maintain trover theagainst executor decould son
act he hadtort, to whose assented.

case,this theIf, in estate of the intestate shall turn
insolvent,to be theperhaps plaintiff may recoverout of

defendant maythe what the latter have received beyond
;380 3his 17 Mass.just Rep.share of the estate. Pick.

261.
verdict.onJudgment the


