JANUARY TERM, 1831.

DupLey Lapp versus Joun I, SanBoRN,

Where a demandant, in 8 wiit of entry dies, pending t it, his executoror
administrator may be admitted under the statute to prosecite the action for
the benefit of those-who may be interested in the estate.

Tars was a writ of entry.  The aclion was commenced
on the 5th January, 1829. At August term, 1830, the
demandant havmo- deceased since the last nonhnu’mce,
J. Lawrence, the admm;ctmter of the demandant’s es‘tmc,
moved the court to be admlttca to prou@cu*c the suit, f;o
which the tenant objected.

Walker, for the demandant.

JMason, for the tenant.

By the court.  The statute of January 2, 1829, section
3, 1 Laws, 370, prevides, that in case of the death of a
dem'mdant in a real action, his executor or administr ‘“’LO}Z‘
may, at the next term, be admitted {o prosecute the suig
to final judgment, for the benefit of those who may be in-
teregted in the estate. The words of the smmm are
clear, plain, and explicit, and leave no doubt as {0 the
intention of the legislature. We are of opinion mat the
motion must prevail. '

Soromon Grires wersus J. 1. QHURCHELL._

When the heirs of an intestate agreed to administer his cstate without letfers
of administiation, and one-of them paida crediter of the decensed hiy debt in
goodz belonging to the estateof the intestate, it was held that znother of the
heirs, who was afterwards duly appointed administrator of the estate of the
deceased by the judge of probate, could not maintain trover égaiz‘z&sﬁ the
creditor, for the goods he had received. Ceom

- Tais was an action of trover {or four steers, in which
the plaintiff sued as administrator of the estate of. Jeaeph

Giles, deceasged. '
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“The eause was tried upon the general issue, at Janu-

Chuz'chﬂi. ary term, 1830, and a verdiot taken by consent for the

defendant, subject to the opinion of the court upon the
following case. ,

The intestate died in September, 1828, leaving some
property, and owing several debts. John B. Giles, his
brother; at the request of the present plaintiff, another
brother of the deceased, and with the assent of the oth-
er heirs, undertook to administer the estate without let-
ters of administration, and paid debts of the intestate to
the amount of $300, or $400, and continued to act as ad-
ministrator from September, 1828, to the middle of Feb-
ruary, 1829. The other heirs agreed that John B. Giles
should pay all the debis, and receive all the estate, but
it did not appear that the plaintiff was a party to this
agreement. Among the creditors was the defendant. And
the said John B. Giles delivered to the defendant, the
four steers mentioned in the declaration, under a contract
that they should go in satisfaction of the debt.due to.the
defendant, and of other debts of the intestate. The de-
fendant had been told that John B. Giles proposed to ad-
niinister the estate, and pay the debts of the intestate
without letters of administraton.

Afterwards, administration of the estate was commit-
ted to the plaintiff, in due form, and a demand having
been made and the defendant having refused to deliver
the steers to the plaintiff, he brought this action.

James Belly for the plaintiff.

.The only question raised by the facts in this case ig,
did the delivery of the steers by John B. Giles, an exec-
utor de son tort, to-the defendant, a creditor of Joseph Giles,
the intestate, in payment of his debt, change the proper-
ty so that the present action will not lie ?

We contend, that the executor, de son_fort, having no
property in the chattels could convey none to the defend-
ant ; but that the latter, like ether: purchasers, who do
not buy in market overt, was bound to Jook to the title of
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the seller. It is conceived, that the doctrine, thatan ex-

Ghles

;, « o« s w . . i
ecutor, de son tort, is discharged in an action againsthim  ¢hrehilt.

by a creditor, by a-payment of debts to'the amount of the
assets which came to his possession has noapplication to
the present ‘question, as it is founded on the technical
reason, -that ‘& creditor, who, by - bringing an action
against oneas executor acknowledges his right to that
character, cannot deny him the right of pleading plene
administravit like other executors. : : :

In actions by a rightful executor, against those who
intermeddle with the estate; a different rule seems: to
prevail. In an action of trover between these parties, it
is no answer that the defendant delivered the chattels to
a creditor in payment of hi§ debt. - Carthew, 104 ;2
Bacon’s Abr. 390 ; 4 East, 441. For this would be to
take from the rightful administrator his right to prefer
one creditor to another; or to prefer himself to creditors
in ‘equal degree.

In trover against an executor, de son fort, it is no de-
fence, that the chattels were taken in execution on a
judgment against him by a ecreditor of the intestate,
though this would have been a good defence in an ac-
tion against him by a creditor. 1 Ventris, 349 ; 4 Ba-
con’s"Abr. 301,  But in such a case, the amount paidto a
ereditor may be, according to some authorities, recouped
in -damages, although it cannot be pleaded in bar of the
action. 4 Bacon’s Abr. 390. ~

This must be on the ground, that such a delivery. of”
the chattels in payment of the debt is a conversion ; and
if-a conversion in the executor de son fort, it seems to be
equally a conversion in‘the creditor receiving them.- The
latter indeed is equally an executor de son fort with the
former. There are cases of trover by rightful executors
against executors de son tort delivering the goods of the
deceased in payment of his debts. :

The only authorities I have discovered as to similar
suits against creditors, who have received the goods in
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payment; and therefore directly in point in this case; are
adictum-of Holt arguends in- Parker v. Kett; 1 L. Ray-
— mond; 661, that'if an execator de son forf deliver money in

a bag to a creditor in payment-of his debt, the rightfal
executor cannot recover it back; and the case of Mount
Jord' . Gibson; 4 Bast, 441, in ‘which it was decided that
an action of trover will lie by an administrator against a
ereditor, who received a quantity of iron of the intes-
tate from his widow in payment of a debt.  This case,
unlesd it canin some way be distinguished from the pres-
ent cage, seeins to setile the principle upon which it is to
be-decided. Tt differed from this case in the eiveumstance
that the widow who delivered the chattels to a creditor,
had doneno other act which could make her an execu-
trix de son tort, while in this case, J. B. Giles had for some
time paid debis of the intestate and assumed the contrel
of the property. I admit, the jadges in Jountford v. Gib-
son confine their opir’iom io cases where the delivery of
the chattels for which the action is brought is the only
aot of intermeddling. Tnat was all the casge before them
required. “But it is not to be inferred from this, that a
different d&vision ‘would have been made, if the widow
had, before the delivery of the chattels, made hersell an
exetitriz-de son fort by other acts, or had proceeded in‘a
regular courge of administration. Lord Ellenborough; and
Tawrerce, J. expressly guard against any such inference.
The first ohserves, ““if it were necessary, it would be fit
to consider whether in any case, a delivery by one whe
had nolawful authority, would be a bar to an action of
trover by a rightf{ul administrator.” And Lawrence, J.
qucétions the general doctrine “that any payment made
to a ereditor by an ey eczitor de son tori shall be goodragainss
the Jawful administrator.” Indeed; this doctrine is not
fairly to be deduced from an examination of this whole
ase.

1t ig difficult to understand, Why a delivery of chattels,
by one who has, in repeated ‘instances, intermeddied
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with the estate and thereby made himself an executor de

son tort, should change the property ; while in cases of a
delivery by one, who has in no other instance intermed-
dled, a different doctrine should prevail. A single act of
intermeddling makes- an executor de son forf. And even
if the doctride be sound, that in cases where a creditor
receives goods from one whom he may fairly presume to
be a rightful administrator, he shall net be liable, it can-
not be applied in this case, for here the ereditor had no-
tice that he was dealing with one who had no authority.

The doctrine, on which the defendant relies, would al-
together change, in several important particulars, the
course of administration according to our statutes. For
if'a delivery of the chattels in a case like this changes the
property, and upon the appointment of an administrator
the estate should prove to be insolvent, then the creditor
who received the chattels would be paid in full to the in-
jury of the other creditors. It is supposed that it will
not be'contended that the validity of the transfer can de-
pend apon the solvency of the estate. And if not, the
consequence of the admission of such a doetrine, would

be'an authorized seramble ameng the ereditors o be the.

first ¢“to plant a beggar in the house of the intestate,” and
receive from him payment in the goods of the intestate.
As an executor, de son fort, of an insolvent estate cannot
in this state defend a suit against him by showing a pay-
ment of debt to double the value of the assets which have
come to his hands, it seems clear, that in'such a case, a
ereditor receiving chattels in payment from him can ac-
guire no title to them. Neal v. Baker, 2 N. H. Rep. 477.

1. Bartlett, for the defendant, cited the following author-
fties. 4 East, 441 ; 1 L. Raymond, 658, Parker v. Keit;
5 Coke, 30; 1 Salkeld, 295; 8 ditto 161 ; Com. Dig.
Administrator, C. 3.

By the Court. We are inclined to think that an execu-
tor, de son tort, cannot by a sale of the goods of the de-
ceased give any title to the purchaser against a rightful
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'Gﬂeﬂ executor or administrator. 2 Starkie’s Ev. 551 ; 5 Coke,
charenil, 313 Lovelass, 50 ; Yelverton, 138, note, 3; 4 Burn’s Ec.
LaW, 190; 1 Ventris, 349; 5 B. & A. 744, Woolley v.

Clark ; Wentworth, 181 ; Com. Dig. Administrator, C 3.

Bat in this case John B. Giles undertook to settle .the
estate of the deceased by the request of this;very plain-
tif.  Whatever John B. Giles did, then, may be consider-
ed as done at the request, and with the assent of the
plaintiff; and the question is, whether he can now main-
tain trover against this defendant after having thus as-
sented to the sale ?

“We are of opinion that he cannot. We think the sale
stands on the same ground as if it had been made by the
plaintiff himself, in which case, it is clear he could not
maintain the action. In the case of Kenrick v. Burges,
Moor, 126, it was held, that if one as executor de son fort,
sell goods and afterwards take administration, the sale is
good by relation. And in Whitehall v. Squire, Carthew,
103 ; 1 Salkeld, 295, it was held by two judges, against the
opinion of Holt, that where one bought goods of an exec-
utor, de son-fort, and afterwards took administration; he
could not maintain trover against the executor de son
tort, to-whose act he had assented.

If, in this case, the estate of the intestate shall turn
out to be insolvent, perhaps the plaintiff may recoverof
the defendant what the latter may have received beyond
his just share of the estate. 17 Mass. Rep. 380 ; 3 Pick.
261.

Judgment on the verdict.




